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1st  Circuit, 

2d  do. 
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Justice  SCATES. 
Chief  Justice  WILSON. 

Justice  DOUGLASS. 
.     Justice  BROWNE. 

Justice  SMITH. 
.     Justice  TREAT. 

Justice  FORD. 


(1)  By  an  act  passed  Feb.  10th,  1841,  the  Judiciary  was  reorganized ;  the 
Circuit  Judges  legislated  out  of  office;  and  the  number  of  Judges  of  the 
Supreme  Court  increased  to  nine.  Acts  of  1840-1,  173.  Under  this  act,  the 
five  Judges  last  named  were  elected,  by  joint  vote  of  the  two  houses  of  the 
General  Assembly,  Feb.  15th,  1841. 

(2)  Mr.  Lamborn  was  elected  Attorney  General,  and  commissioned  Dec. 
23d,  1840,  in  place  of  Mr.  Kitchell. 
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PREFACE  TO  THE  FIRST  EDITION. 

This  volume  of  Reports  being  printed  at  a  great  distance  from 
the  residence  of  the  Reporter,  he  has  been  obliged  to  have  it 
pass  through  the  press  with  more  rapidity  than  wonld  have  been 
desirable  under  other  circumstances.  It  is  not  improbable,  there- 
fore, that  many  inaccuracies  have  escaped  his  observation,  which 
would  have  been  detected  if  he  had  had  ample  time  for  a  critical 
examination  of  the  proof  sheets.  He  trusts,  however,  that  no 
serious  errors  will  be  found  in  the  work. 

This  volume  contains  all  the  cases,  in  which  any  principle  has 
been  decided,  and  which  have  not  been  previously  reported,  to 
the  end  of  December  term,  1840. 

THE  REPORTER. 

Chicago,  October,  1841. 


EXPLANATION  OF  FOOT  NOTES. 

Under  each  case  reported  in  this  volume,  is  a  digest  of  all 
later  cases,  which  cite  it,  and  which  appear  in  the  Illinois 
Supreme  Court  reports,  including  vol.  109,  and  in  Bradwell's 
Appellate  Court  reports,  including  vol.  15.  The  rule  enforced 
or  point  decided  in  these  later  cases  and  the  extent  to  which  they 
modify  the  text  is  stated  at  length,  and  they  are  referred  to  the 
proper  paragraphs  of  the  head  notes,  so  that  one  seeking  to  learn 
the  standing  of  a  case  upon  one  point  only  need  not  be  delayed 
by  irrelevant  references.  Where  a  rule  of  law  stated  in  a  head 
note  has  been  superseded  by  constitutional  or  statutory  changes,  ■ 
an  explanation  and  a  reference  to  the  existing  constitution  or 
statutes,  as  the  case  may  be,  is  added.  Frequently  cases,  which 
modify  or  support  a  reported  case,  are  noted  under  it,  although 
they  do  not  cite  it. 

All  notes  which  appeared  in  the  original  edition  of  the  reports 
have  been  retained,  and  are  distinguished  by  being  printed  in 
single  column.  At  the  request  of  the  publisher  all  statutory 
references  have  been  made  three  fold,  to  the  revision  of  1874,  to 
Starr  and  Curtis's  Statutes,  and  to  Cothran's  Statutes  (Myer's 
edition  of  1885). 

R.  H.  C. 

November  30,  1885. 


ADDITIONAL  RULES, 

ADOPTED   AT    THE   DECEMBER  TEEM,    1840. 


XXYI.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  Clerk  shall  require  the  original  power  of  attorney  to  be  tiled 
in  his  office,  unless  it  shall  appear  that  the  power  of  attorney 
contains  other  powers  than  the  mere  power  to  execute  the  bond 
in  question;  in  which  case,  the  original  power  of  attorney  shall 
be  presented  to  the  Clerk,  and  a  true  copy  thereof  filed,  certified 
by  the  clerk  to  be  a  true  copy  of  the  original. 

XXYII.  It  ha\'ing  been  suggested  to  the  Court  by  the  Clerk, 
that  records  of  causes  from  the  Circuit  Courts,  now  pending  in 
this  Court,  have  by  some  casualty  been  lost,  or  are  missing  from 
the  files  in  the  office  of  the  Clerk,  it  is,  therefore,  Ordered, 
That,  in  such  cases,  either  party  in  the  cause  may  supply  the  loss 
of  such  record,  by  obtaining  an  exemplification  or  copy  of  such 
record,  and  filing  the  same  with  the  Clerk  of  this  Court,  the  cost 
of  such  copy  to  be  taxed  against  the  unsuccessful  party  in  the 
cause. 

XXYIII.  It  is  further  Ordered,  That  on  the  filing  of  any 
paper  with  the  Clerk,  he  shall  thereupon,  in  addition  to  the  en- 
dorsement made  on  the  paper,  of  the  day  of  filing,  make  an 
entry  in  a  book  to  be  kept  for  that  purpose,  of  the  title  of  the 
cause,  of  the  nature  of  the  paper  filed,  and  of  the  day  on  which 
the  same  was  filed. 

XXIX.  Hereafter,  in  all  cases  in  which  no  counsel  shall  be 
entered  on  the  Docket,  or  where  they  are  entered,  and  do  not 
appear,  such  cases  will  be  dismissed  on  calling  them,  unless 
cause  is  shown  for  a  continuance.  This  rule  to  take  effect  from 
and  after  this  term.     Adopted  February  25,  1841. 

ADMISSION    OF    ATTORNEYS    AND    COUNSELLORS. 

XXX.  Hereafter  all  applicants  for  examination  for  a  license 
to  practice  law  in  the  courts  of  this  State,  shall  be  required  to 
present  themselves  in  person  for  examination,  in  open  court,  at 


vi  Additional  Kules. 


some  term  thereof,  except  in  cases  where  the  applicant  shall  have 
a  license,  or  other  satisfactory  voucher,  proving  that  he  has  been 
regularly  admitted  an  Attorney  at  Law  in  some  court  of  record 
within  the  United  States. 

XXXI.  Oedered,  That  the  Saturday  of  the  first  and  second 
weeks  of  each  term  of  this  Court,  be  the  days  appropriated  for 
the  examination  of  such  applicants.     Adopted  March  1,  1841. 

Ford,  Justice,  dissented  from  the  last  two  rules. 

For  the  preceding  rules,  see  the  first  volume  of  these  reports. 

The  foregoing  rules  have  been  superseded  long  since.  For  rules  of  the 
Supreme  Court,  in  force  in  188-5,  with  full  notes,  see  93  111.  1.  Additional 
rule,  94  111.  v. 
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DECISIONS 


SUPREME    COURT 

OF  THE 

STATE    OF    ILLINOIS, 

DELIVERED 

DECEMBEE  TEEM,  1839,  AT  SPEINGFIELD. 


Cornelius  C.  Van  Hoen,  v.  William  Jones,  et  al. 
Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Jurisdiction;  local  court.  The  same  averments  are  necessary  to  give 
the  municipal  court  of  the  city  of  Chicago  jurisdiction,  when  it  sends  its  pro- 
cess to  a  foreign  county,  that  would  be  requisite  in  a  like  case,  in  a  circuit 
court,    {a) 

2.  Pleadikg  ;  venue.  An  averment  of  the  residence  of  the  plaintiff,  and 
that  the  cause  of  action  accrued,  or  that  the  contract  was  specifically  made 
paj'able,  in  the  county  where  suit  is  instituted,  is  necessary  where  process  is 
sent  to  a  foreign  countj'.    (6) 

3.  Statute;  effect  of  repeal.  The  act  abolishing  the  municipal  court  of  the 
city  of  Chicago,  has  no  application  to  a  case  where  process  is  sent  to^nother 
county. 

J.  y.  ScAMMON,  I.  N.  Arnold,  and  M.  D.  Ogden,  for  the 
plaintiff  in  error.  Justin  Butterfield,  for  the  defendants  in 
error.  • 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  commenced  by  Jones,  King,  and 
Clark  against  Van  Horn,  in  tlie  municij)al  court  of  the  city  of 
Chicago.  The  summons  was  directed  to  the  sheriff  of  Will 
county,  and  by  him  served  on  the  defendant  below.  The  decla- 
ration contains  a  count"  for  goods  sold  and  delivered,  and  the 
common  money  counts,  but  does  not  contain  any  averment  that 
the  plaintiffs  were  residents  of  the  county  of  Cook,  or  that  the 
contract  was  specifically  made  payable  in  that  county. 

Cases  Citing  Text.  statute  several  times  since  this    de- 

(a)    Municipal  court  of  Chicago  was  cision  was  rendered.     See  R.  S.,  1874. 

abolished  by  Session  Laws,  1839,  p.  63,  Practice,  ch.  110,  §  3  (as  amended  in 

Feb.  15.  1877)  and  §3.    Cothran's  Stats.   (1885) 

(6)    Practice  as  to  sending  summons  ^^  2,  3,  p.  1091.  S.  &  C.'s  Stats,  p.  1773. 

to  foreign  county  has  been  changed  by 


LowRY  V.  Bryant.  [Dec.  T. 


Syllabus — Opinion  of  the  Court. 


[■^2]  Judgment  was  rendered  by  default  against  tlie  defend- 

ant, the  plaintiff  in  error  in  this  court. 

Without  intending  to  decide  whether  the  municipal  court  of 
the  city  of  Chicago  could  send  its  process  into  any  otlier  county 
than  that  of  Cook,  it  is  clear  that  when  it  does,  the  same  aver- 
ments must  be  made  to  give  the  municipal  court  jurisdiction, 
that  are  necessary  to  give  a  circuit  court  jurisdiction  in  like  cases. 

This  court  has  repeatedly  decided  that  the  circuit  court  of  any 
county  cannot  send  its  process  to  another  county,  unless  the  dec- 
laration contains  an  averment  that  the  cause  of  action  accrued  in 
the  county  where  the  plaintiff  resides,  and  in  which  the  suit  is 
brought  or  that  the  contract  upon  which  the  suit  instituted,  is 
specifically  made  payable  in  the  county  in  which  the  action  is 
commenced. 

It  was,  however,  suggested  by  the  counsel  for  the  defendants  in 
error,  that  the  act  repealing  a  part  of  the  "  act  to  incorporate 
the  city  of  Chicago,"  (1)  which  provides  "  that  it  shall  be  no 
ground  of  error  in  or  to  any  judgment  heretofore  rendered  in  the 
municipal  court,  that  it  does  not  appear  by  the  record  or  proceed- 
ings that  the  defendant  resided  in  the  said  county  of  Cook,"  has 
cured  the  error. 

This  provision  of  the  act  has  no  manner  of  application  to  the 
objection  raised  to  the  declaration  in  this  cause.  The  error  relied 
on  is,  that  the  municipal  court  had  no  jurisdiction  over  the  per- 
son of  the  defendant,  the  declaration  containing  none  of  the  aver- 
ments above  mentioned,  and  the  defendant  being  a  resident  of 
another  county.  The  judgment  of  the  court  below  is  therefore 
reversed  with  costs. 

Judgment  reversed. 


LowRY  et  al.  v.  Bryant. 

Error  to  Peoria. 

Practice;  supersedeas.  Probable  cause  for  reversing  a  judgment,  is  good 
ground  for  granting  a  supersedeas. 

Per  Curiam:  A  supersedeas  will  be  granted,  when  it  appears 
upon  inspection  of  the  record,  that  there  is  probable  cause  for  re- 
versing the  judgment  of  the  court  below.  The  supersedeas  is  al- 
lowed for  the  purpose  of  enabling  the  parties  to  litigate  the 
question  without  prejudice  to  their  rights,  when  there  is  probable 
grounds  for  suspending  the  enforcement  of  the  execution. 

(1)  Acts  of  incorporation  of  1838-39. 
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The  People  of  the  State  of  Illinois,  ex  rel.  Jesse  B.  Thomas, 
a  Com.  of  the  board  of  public  works,  v.  Dennis  Rockwell, 

Clerk  of  the  circuit  court  of  Morgan  county.  [*3] 

Motion  for  a  Mandamus. 

1.  Fees;  right  to  demand.  A  clerk  is  not  bound  to  deliver  an  exemplifica- 
tion of  the  records  of  the  court  of  which  he  is  clerk,  until  his  fees  for  making 
the  exemplification  are  paid. 

2.    ;  state  must  pay.    In  civil  causes,  clerks  of  courts  are  entitled  to  the 

same  fees  when  they  render  services  for  the  state,  tliat  they  would  be  if  the 
services  were  performed  for  private  persons,     {a) 

The  following  stipulation  was  filed  by  the  attorneys  of  the  re- 
spective parties: 

"  Supreme  court  of  the  state  of  Illinois. 

State  of  Illinois  v.  Burton. 

Same  v.  Weatherbee. 

Same  v.  Blodgett. 

Same  v.  Million. 

It  is  hereby  agreed  between  Stephen  A.  Douglas,  who  appears 
on  behalf  of  the  state,  and  William  Browai,  on  the  part  of  the  said 
clerk,  that  the  following  is  a  true  statement  of  the  facts  upon 
which  this  motion  is  predicated;  and  the  opinion  of  the  court  is 
solicited  upon  the  law  thereon. 

"  These  cases  were  instituted  to  assess  damages  and  obtain  the 
right  of  way,  under  the  law  establishing  the  Internal  Improve- 
ment System.  The  commissioner  for  the  first  judicial  circuit, 
Jesse  B.  Thomas,  Esq.,  prayed  and  obtained  an  appeal  to  this 
court,  and  directed  the  clerk  of  the  Morgan  circuit  court,  where 
the  cases  were  pending,  to  make  out  the  records  of  the  proceed- 
ings of  the  court  below,  which  the  said  clerk  has  accordingly 
done,  and  placed  the  same  in  the  hands  of  J.  J.  Hardin,  Esq.,  as 
his  agent,  to  deliver  the  same  records  to  the  agent  of  the  state, 
upon  the  payment  to  the  agent  of  said  clerk,  his  fees  thereon. 

"  The  agent  of  the  state  denies  that  according  to  the  laws  of 
this  state,  the  state  is  bound  to  pay  costs,  and  insists  that  the  said 
clerk  is  boimd  to  furnish  the  said  records  without  the  payment  of 
costs  or  fees;  and,  on  the  contrary,  the  clerk  insists  that  he  is  en- 
titled to  his  fees  for  making  out  a  copy  of  the  records,  before  the 
delivery  of  said  records. 

"  Upon  this  state  of  facts,  the  parties  aforesaid  submit  the 
question  to  the  court,  whether  the  said  clerk  is  or  is  not  bound  to 
deliver  said  records  without  previous  payment  of  fees  thereon, 

'  Upon  this  statement  of  facts,  the  state  of  Illinois  asks  a  man- 

Cases  Citing  Text.  court  held  that  state  need  not  give  bond 

(a)  Followed  in  1839.     Board  of  ca-  for  costs  in  any  case,  and  said  arguendo 

nal  commissioners  are  liable  for  pay-  that  state  never  pays  costs  unless  stat- 

ment  of  costs  same  as  other  litigants,  ute   so  provides.     People  v.  Pierce,  1 

People  v.Canal  Commissioners,3Scam.,  Gilm.,  553. 
545.    In  1844,  without  citing  any  cases, 
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damus  against  Dennis  Rockwell,  the  clerk  of  the  circuit  court  of 
Morgan  county,  commanding  him  to  deliver  over  to  the 
[^4]      agent  or  attorney  for  the  state,  the  copies  of  the  records  in 
the  aforesaid  causes.  S.  A.  Douglas, 

Wm.  Brown." 
"  Per  Curiam:  The  motion  is  denied.  The  clerks  of  the  circuit 
courts  are  not  bound  to  perform  service  for  the  state,  in  civil 
causes,  without  compensation.  They  are  entitled  to  the  same  fees 
that  they  would  be  entitled  to  receive  from  private  persons.  A 
clerk  is  not  bound  to  deliver  an  exemplification  of  the  records  of 
the  court  of  which  he  is  clerk,  until  his  fees  are  paid  for  making 
the  exemplification. 

Motion  denied. 


William  Manning,  et  al.  v.  Samuel  C.  Pierce. 
Appeal  from  the  Municipal  Court  of  the  City  of  Alton. 

1.  Action;  debt  lies.    Debt  is  a  proper  form  of  action  on  a  replevin  bond. 

2.  Pleading;  declaration  on  bond.  Where  the  condition  of  a  replevin 
bond  was,  that  if  the  plaintiff  should  prosecute  his  suit  with  eflect,  and  save 
the  olficer  harmless,  or  make  return  of  the  property,  if  the  same  should  be 
awarded  to  the  defendant,  etc.,  and  the  declaration  averred  that  such  proceed- 
ings were  had  in  the  suit,  that  it  was  adjudged  that  the  plaintifE  should  take 
nothing  by  his  writ ;  and  thereupon  a  writ  of  retorno  habendo  was  awarded 
and  delivered  to  the  officer ;  and  that  the  plaintiff  "  did  not  prosecute  his  suit 
with  eflect,  or  make  return  of  the  property  "  replevied :  Held,  that  the  breach 
alleged  in  the  declaration  was  sufficient. 

"  This  was  an  action  of  debt  brought  in  the  municipal  court  of 
the  city  of  Alton,  by  Samuel  C.  Pierce,  late  coroner  of  Madison 
county,  against  the  appellants,  upon  a  replevin  bond  executed  by 
them  to  said  Pierce,  as  coroner  of  said  county.  The  declaration 
•contained  two  counts ;  the  first  merely  setting  out  a  bond  made 
by  the  defendants  to  the  plaintiff,  as  coroner,  for  the  payment  of 
$.500.  The  second  set  forth  the  making  of  the  bond  with  the  fol- 
lowing condition. 

"  That,  whereas  the  above  bounden  William  Manning  had  sued 
out  of  the  municipal  court  of  the  city  of  Alton,  county  and  state 
aforesaid,  a  writ  of  replevin  against  Nathaniel  Buckmaster,  for 
detaining  the  following  property,  to  wit ;  one  sofa,  one  sideboard, 
three  looking  glasses,  one  high  post  bedstead,  one  wardrobe,  one 
pair  card  tables,  one  cane-bottom  rocking  chair,  six  common  cane- 
bottom  chairs,  one  secretary,  two  carpets,  and  one  dining  table, 
of  the  value  of  two  hundred  and  fifty  dollars.  Now,  if  the  said 
William  Manning  should  prosecute  said  suit  with  effect,  against 
said  Nathaniel  Buckmaster,  for  the  above  described  property, 
and  should  hold  the  said  coroner  harmless,  or  make  return  of  the 
property,  if  the  same  should  be  awarded  to  the  said  defendant, 
and  should  pay  such  costs  as  might  accrue  in  said  suit,  in  case  of 
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a  failure  in  the  prosecution  thereof,  then  the  bond  to  be 
void,  otherwise  to  be  in  full  force  and  effect.  [*5] 

This  count  concluded  as  follows: 

"And  the  said  plaintiff  in  fact  further  saith,  that  afterward 
when  the  said  suit  of  replevin  came  before  this  court  for  the  trial 
thereof,  to  wit;  at  the  July  terra  of  this  court,  and  at  the  county 
aforesaid,  such  proceedings  were  had  before  this  court,  that  it  was 
considered  and  adjudged  by  the  same,  that  the  said  William  Man- 
ning should  take  nothing  by  his  said  writ,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy. 

"And  that  the  said  Nathaniel  Buckmaster  should  go  thereof 
without  delay,  and  that  he  should  have  return  of  the  goods  and 
chattels  aforesaid,  as  the  record  and  proceedings  of  this  court 
more  fully  appears.  And  thereupon,  there  issued  from  the  office 
of  the  clerk  of  this  court,  under  the  seal  of  this  court,  a  certain 
writ  of  this  court,  called  a  writ  of  retorno  habendo,  directed  to 
the  coroner  of  the  county  of  Madison  aforesaid,  this  plaintiff  be- 
ing then  the  said  coroner,  which  said  writ  bore  date  the  twenty- 
sixth  day  of  July,  A.  D,  1838,  commanding  the  said  coroner  to 
cause  to  be  returned  to  the  said  Nathaniel  Buckmaster,  without 
delay,  the  goods  and  chattels  aforesaid. 

"  And  the  said  plaintiff  in  fact  further  saith,  that  the  said  Wil- 
liam Manning  did  not  prosecute  his  said  replevin  suit  against  the 
said  Nathaniel  Buckmaster  to  effect,  or  make  return  of  the  said 
goods  and  chattels,  or  any  part  thereof,  according  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obligatory,"  etc. 

"The  defendants  filed  a  general  demurrer  to  the  lirst  count,  and 
a  special  demurrer  to  the  second  count  of  the  declaration,  assign- 
ing for  causes  of  demurrer  to  the  second  count,  "  First.  That  it 
is  not  shown  in  the  second  count  in  the  declaration,  that  the  said 
second  count  is  brought  upon  another  and  different  obligation 
than  the  one  in  the  first  count  mentioned. 

"  Secondly.     Because  the  said  declaration  is  double." 

The  plaintiff  joined  in  the  demurrers,  and  the  municipal  court, 
the  Hon.  William  Martin  presiding,  overruled  the  same,  and  gave 
judgment  for  the  plaintiff.     The  damages  were  assessed  by  a  jury. 

From  this  judgment,  the  defendants  appealed  to  this  court,  and 
assigned  for  error; — 

"  1.  The  action  of  debt  will  not  lie  upon  the  bond  exhibited  in 
the  record. 

"  2.  From  the  bond  and  condition  there  were  disjunctive  and 
alternative  acts  to  be  done,  and  the  declaration  contains  no  aver- 
ment of  the  performance  of  those  acts. 

"  3.  The  judgment  upon  the  demurrers  should  have  been  for 
the  defendants. 

"  4.  The  declaration  is  insufficient."  ["^6] 

To  which  there  was  a  joinder  in  error. 

The  appellants  relied  on  the  following  points: 
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1.  This  being  an  action  upon  an  office  bond,  covenant  is  the 
proper  remedy. 

2.  Under  the  practice  act,  it  is  necessary  to  set  out  the  condi- 
tion of  the  bond  in  the  declaration.  Hurleston  on  Bonds,  Law 
Library,  130,  131;  Dwarris  on  Statutes,  53  Law  Library;  Roles 
V.  Rosewell,  5  Term  R,  538. 

3.  There  is  no  sufficient  negation  of  the  performance  of  the 
condition  of  the  bond. 

The  cause  was  submitted  without  argument. 

A.  CowLES  and  J.  M.  Krum,  for  the  appellants;  G.  T,  M.  Davis, 
for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was  an 
action  of  debt  on  an  official  bond  given  to  the  coroner  of  Madison 
county  in  an  action  of  replevin.  There  are  two  counts  in  the  de- 
claration; the  first  merely  sets  out  the  bond,  and  avers  the  non- 
payment of  the  sum  covenanted  to  be  paid.  The  second  assigns 
breaches  of  the  condition  of  the  bond.  To  these  counts,  the  de- 
fendants in  the  court  below,  demurred  separately;  and  they  now 
assign  for  error,  the  decision  of  the  court  below,  in  overruling 
the  demurrers,  and  urge,  as  grounds  of  objection,  first,  that  an 
action  of  debt  will  not  lie  on  the  bond  exhibited  in  the  record ; 
secondly,  the  declaration  is  sufficient,  as  there  were  disjunctive 
and  alternative  acts  to  be  done,  and  the  declaration  does  not  con- 
tain an  averment  of  the  non-performance  of  those  acts. 

We  can  perceive  no  force  in  the  objection  as  to  the  form  of  ac- 
tion; the  action  is  well  conceived.  The  declaration  is  considered 
sufficient.  The  covenant  was  to  prosecute  the  action  of  replevin 
to  effect,  or  to  make  return  of  the  property,  if  it  should  be  awarded 
to  the  defendant  in  the  action  of  replevin,  and  pay  such  costs  as 
might  accrue  in  such  suit,  in  case  of  a  failure  in  the  prosecution 
thereof.  The  breaches  in  the  non-performance  of  these  condi- 
tions are  fully  set  out,  as  well  as  the  averments  that  the  action  of 
replevin  had  been  tried,  and  that  a  return  of  the  property  had 
been  adjudged,  and  a  writ  of  retorno  habendo  awarded.  The  de- 
murrer was  correctly  decided.  The  judgment  is  affirmed  with 
costs. 

Judgment  aflrmed. 


Edward  Shirtliff  v.  The  People  of  the  State  of  Illinois. 

[*7] 

Error  to  Morgan. 

1 .    Criminal  law — appeal     On  appeal  to  circuit  court,  in  a  criminal  case, 
the  circuit  court  can  try  the  cause  de  novo,    (a) 

Cases  Citing  Tkxt.  scribed  in  appellate  court,  the  trial 

(a)  Cited  as  authority  for  proposi-  shall  be  de  novo.    Cooley  v.   Culton, 

tionthat  where  right  of  appeal  is  given  20  111.,  41,  42. 
by  statute  and  no  mode  of  trial  is  pre- 
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2.  Pleading — surplusage.    Surplusage  does  not  vitiate  a  warrant. 

3.    ; .    Where  the  capias,  issued  for  the  arrest  of  a  person  charged 

with  an  assault  and  battery,  stated  that  the  act  complained  of  was  "  contrary  to 
the  law  of  the  state  of  Illinois,  and  in  violation  of  the  ordinances  of  the  town  of 
LynviUe,"  and  the  cause  was  placed  on  the  justices's  docket  in  the  name  of 
the  "  president  and  trustees  of  Lynville,"  and  the  justice  gave  judgment  in 
favor  of  the  "  president,"  &c. ;  and  on  appeal,  the  circuit  court  directed  the 
cause  to  be  docketed  in  ihe  name  of  the  "  people."  and  tried  the  cause  as  be- 
tween the  "  People  "  and  the  defendant :     Held,  that  there  was  no  error.    (6) 

On  the  22d  day  of  April,  1839,  William  Gordon,  Esq.,  a  justice 
of  the  peace  of  the  county  of  Morgan,  issued  the  following  capias, 
to  wit: 
"  State  of  Illinois,  Morgan  county,  set.     The  People  of  the  State 

of  Illinois,  to  any  constable  of  said  county,  greeting: 

"Whereas,  Christiana  Riggs  hath  complained  on  oath,  in  writ- 
ing, that  Edward  Shirtliff  did,  on  the  21st  day  of  April,  18;^>9, 
commit  an  assault  and  battery  on  the  body  of  the  said  Christiana 
Riggs,  contrary  to  the  law  of  the  state  of  Illinois,  and  in  viola- 
tion of  the  ordinances  of  the  town  of  Lynville — 

"  These  are  therefore  to  command  you  to  take  the  body  of  said 
Edward  Shirtliff,  and  bring  him  forthwith  before  me  to  answer  to 
the  complaint  aforesaid,  and  to  be  further  dealt  with  according  to 
law. 

"  Given  under  my  hand  and  seal,  this  22d  day  of  April,  1839. 
"  William  Goedon,  J.  P.     (Seal.)  " 

Said  capias  was  indorsed,  "  The  town  of  Lynville  v.  Edward 
Shirtliff." 

On  the  same  day,  said  Shirtliff  was  tried  by  a  jury  before  said 
Gordon,  in  a  cause  entitled  "  The  president  and  board  of  trustees 
of  the  town  of  Lynville  v.  Edward  Shirtliff'"  The  jury  found  the 
defendant  guilty,  and  lined  him  forty  dollars  and  costs  of  suit. 
Upon  this  verdict,  the  court  rendered  the  following  judgment: 
"  Therefore,  it  is  ordered  that  the  president  and  trustees  of  the  town 
of  Lynville  recover  of  the  defendant  the  sum  of  forty  dollars, 
fine,  and  costs  of  suit,  taxed  at  two  dollars  sixty-eight  and  three- 
quarters  cents." 

From  this  judgment  the  defendant  appealed  to  the  circuit  court 
of  Morgan  county,  and  the  cause  was  there  docketed  "  The  presi- 
dent and  trustees  of  Lynville  v.  Edward  Shirtliff."  Upon 
the  calling  of  the  cause  in  the  circuit  court,  the  defendant  [*8J 
moved  the  court  to  quash  the  proceedings,  and  reverse  the 
judgment  of  the  justice,  and  dismiss  the  suit  for  the  following 
reasons : 

1.  The  justice  of  the  peace  had  no  jurisdiction  to  try  the  cause. 

Cases  Citing  Text.  Morse,  11  111.,  58,  590.    This  rule  has 

(&)  Said  not    to   violate    rule    that  been  changed  by  statute.  R.  S.,  1874, 

amendment  changing  parties  will  not  Amendments, ch.7;  Practice,  ch.llO, 

be  allowed  unless  there  is  something  §  24.     Cothran's  Stats.  (1885),  p.  1096. 

in  the  record  to  amend  by.    Lake  v.  S.  &  C's.  Stats.,  p.  265. 

[2— Scam.     Vol.  2.] 
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2.  The  plaintitt's  can  not  sustain  this  action  which  is  for  a 
criminal  offense  against  the  law  of  the  state. 

3.  The  action  is  brought  contrary  to  law. 

4.  The  president  and  trustees  of  an  incorporated  town  have 
no  legal  right  to  fine  any  person  over  live  dollars  for  any  one 
breach  of  a  town  ordinance. 

5.  It  is  an  action  for  a  crime  or  misdemeanor,  and  not  cogni- 
zable before  a  magistrate  in  behalf  of  a  corporation  or  town. 

6.  It  should  have  been  an  action  of  debt  for  a  tine  not  exceed- 
ing live  dollars,  previously  assessed  by  the  corporate  authorities. 

7.  Incorporated  towns  can  not  enact  penal  codes,  except  in 
the  strict  performance  of  their  duties  and  powers  as  defined  by 
law. 

The  circuit  court  overruled  the  motion,  and  the  defendant  ex- 
cepted to  the  decision.  Thereupon  a  jury  was  called  to  try  an 
issue  between  the  people  of  the  state  of  Illinois  and  said  Shirtliff, 
to  which  the  defendant  objected,  and  offered  to  prove  to  the 
court  (and  did  prove  to  the  court  as  far  as  that  fact  could  be 
proved),  by  the  original  docket  of  the  justice  of  the  peace,  that 
the  cause  was  originally  tried  between  said  president  and  trustees 
of  Lynville  and  said  sheriff;  but  the  court,  notwithstanding, 
directed  the  trial  in  the  circuit  court  to  be  in  the  name  of  The  Peo- 
ple of  the  State  of  Illinois  v.  Edward  Shirtliff,  and  ordered  the 
cause  to  be  docketed  in  that  manner.  The  defendant  excepted  to 
these  orders,  and  thereupon  withdrew  from  the  trial,  and  refused 
to  make  an  appearance  or  take  any  part  in  the  trial  between  the 
people  of  the  state  and  the  said  Shirtliff.  These  facts  were  em- 
bodied in  a  bill  of  exceptions. 

The  jury  in  the  circuit  court  found  the  defendant  guilty,  and 
fined  him  fifty  dollars.  Judgment  was  rendered  on  this  verdict. 
From  this  judgment,  the  defendant  below  prosecuted  a  writ  of 
error  to  this  court,  and  assigned  for  error  the  refusal  of  the  court 
to  quash  the  proceedings  before  the  justice,  and  to  dismiss  the 
suit,  and  the  order  of  the  court  directing  the  trial  in  the  circuit 
court  to  be  in  the  name  of  the  people  of  the  state  of  Illinois,  in- 
stead of  the  president  and  Trustees  of  Lynville,  as  the  case  was 
originally  tried  before  the  justice. 

There  was  a  joinder  in  error  by  the  attorney  general,  "Wickliffe 
Kitchell. 
[*9]  Browne,   Justice,  delivered  the  opinion  of  the  court: 

Information  was  made  upon  the  oath  of  Christiana  Riggs,  be- 
fore W.  Gordon,  a  justice  of  the  peace  for  Morgan  county,  that  Ed- 
ward Shirtliff'  had  committed  an  assault  and  battery  upon  the 
said  Christiana  Riggs.  The  justice  of  the  peace,  before  whom 
the  oath  was  made,  issued  his  warrant  for  the  arrest  of  the  said 
Edward  Shirtliff.  The  warrant  run  in  the  name  of  "  the  People 
of  the  State  of  Illinois,"  and  went  on  to  set  out  the  offence  "  as 
against  the  laws  of  the  State,  and  also  against  the  ordinances  of 
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the  town  of  Lynville."  Edward  Shirtlilf  was  brought  before  the 
justice  and  fined.  The  case  before  the  justice  was  docketed  in 
the  name  of  the  "  President  and  Trustees  of  the  town  of  Lyn- 
ville V.  Edward  Shirtliff."  The  defendant  appealed  from  the 
decision  of  the  justice  to  the  circuit  court  of  Morgan  county, 
where  the  court  jDcrmitted  the  cause  to  be  docketed  and  tried  in 
this  case  in  the  name  of  the  People  v.  Edward  Shirtliff.  Judg- 
ment was  rendered  against  the  defendant  below,  to  reverse  which 
this  writ  of  error  is  brought.  The  statute  giving  jurisdiction  to 
to  justices  of  the  peace,  of  cases  of  assaults,  and  assaults  and  bat- 
teries, confers  on  the  circuit  court,  where  the  appeal  is  brought, 
the  right  to  try  the  case  as  an  original  one.  (1)  So  much  of  the 
warrant  as  states  the  offence  to  be  against  the  corporate  author- 
ities, &c.,  was  nothing  more  than  surplusage,  and  did  not  vitiate 
it.  The  statute  does  not  make  a  justice's  court,  a  court  of  record, 
but  only  requires  him  to  keep  a  docket  of  the  cases  tried  before 
him. 

The  points  made  by  the  counsel  for  the  defendant  below,  are 
not  suihcient  to  reverse  the  judgment. 

Let  the  judgment  of  the  circuit   court  of  Morgan  county  be 
affirmed  with  costs. 

Judgment  afirmed. 

JosiAH  Lalborn,  for  the  plaintiff  in  error.     William  Brown, 
for  the  defendant  in  error. 


John  It.  Forsyth,  et  al.  v.  Robert  Baxter,  et  al 
Appeal  from  Peoria. 

1.  Deposition;  indorsement  in  firm  name.  It  is  a  sufficient  compliance 
with  the  statute  requiring  the  names  of  parties  litigant  to  be  endorsed  on  dep- 
ositions, to  endorse  the  names  of  the  firm,  {a) 

2.  Evidence;  leading  question.  A  leading  question  is  not  always  objec- 
tionable. 

3.  Practice  ;  law  of  sister  state.  It  is  no  error  to  admit  in  evidence  the 
laws  of  another  State,  when  they  are  like  our  own,  even  where  there  is  no 
averment  of  such  laws  in  the  declaration. 

4.  Lex  loci  ;  interest.  Where  a  note  is  made  in  another  State,  interest  will 
be  allowed  according  to  our  laws,  where  there  is  no  averment  of  the  laws  of 
the  foreign  State,  or  that  interest  is  there  recoverable.  (6) 

(1)  R.  L.  403,  404;  Gale's  Stat.  415,  416. 

Cases  Citing  Text.  essary   to   count  for  interest  beyond 

{a)    Indorsement  on  deposition    of  claim  for  damages,  but  if  higher  rate 

names  of  parties  litigant  is  directory,  is  claimed,  it  should  be  counted  for 

but  for  omission  to  make  such  indorse-  under    law    of    foreign    jurisdiction, 

ment  court  may  suppress  deposition.  Forsyth  v.  Baxter,  is  consistent  with 

Cole  V.  Choteau,  18  111.,  439.  this  rule.     Deem  v.  Crume,  46  111.,  69, 

{b)     Rule,  stated  in  head  note,  en-  p.  73.    Lex  loci  contractus  governs  al- 

forced.     Chumasero  v.  Gilbert,  24  111.,  though  contrary  to  lex  fori.     Forsyth 

293;    Same  case,    26  111.,  39,  41.     If  v.  Baxter,  held  to  recognize  this  rule, 

rate  of  interest  claimed  is  same  as  that  Roundtree  v.  Baker,  52  111.,  241,245. 
allowed  by  law  of  forum  it  is  unnec- 
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[*10]        This  was  an  action  commenced  in   the  Peoria  circuit 
court  by   the  appellees  against  the   appellants,  upon  a 
promissory  note  of  which  the  following  is  a  copy: 

"  $400^^0-  St.  Louis,  May  22d,  1837.  Ten  days  after  date, 
we  promise  to  pay  to  tlie  order  of  Hicks,  Ewing  &  Co.,  four  hun- 
dred dollars  ^^-jj-  for  value  received  without  defalcation. 

Forsyth  &  Co." 
The  declaration  was  in  the  usual  form,  and  contained  but  one 
count.  The  plaintiffs  were  alleged  to  be  "  of  the  city  and  county 
of  St.  Louis,  State  of  Missouri,"  and  to  be  partners  under  the 
name  of  Hicks,  Ewing  &  Co.  The  declaration  alleged  the  note 
to  have  been  made  "  at  St.  Louis,  to-wit,  at  Peoria."  There  was 
no  other  averment  of  the  place  or  county  in  which  said  note  was 
made.  The  defendants  filed  their  plea  of  non  assumpsit,  upon 
which  issue  was  taken. 

From  the  bill  of  exceptions,  it  appears  that  a  deposition  was 
taken  in  the  cause,  and  returned  to  the  clerk's  office,  sealed  up 
and  directed  to  the  said  clerk,  with  the  following  endorsement, 
"  Hicks,  Ewing  &  Co.  v.  Forsyth  &  Co." 

The  defendants  in  the  Court  below  excepted  to  said  deposition, 
"  because  the  names  of  the  parties  litigant  were  not  endorsed  on 
the  deposition;"  and  to  the  second  interrogatory  in  said  depo- 
sition, "  because  said  second  interrogatory  was  leading  and  im- 
proper."    It  was  as  follows: 

"  Question  2d.  Do  you  know  whether  the  said  plaintiffs, 
Robert  Baxter,  Edward  D.  Hicks,  Henry  Ewing,  and  Anthony 
"W.  Yanlear  are  doing  business  in  company  unHer  the  firm  and 
style  of  Hicks,  Ewing  &  Co.,  and  if  yes,  how  lang  have  they,  to 
your  knowledge,  been  doing  business  in  company  as  aforesaid?" 
The  answer  to  this  interrogatory  was,  "  They  are,  and  have  been 
for  about  three  years." 

The  Court  overruled  said  exceptions,  and  on  the  trial  of  the 
cause  permitted  the  whole  of  the  said  deposition  to  be  read  in 
evidence.  The  Court  also  permitted  the  plaintiffs  "  to  read  in 
evidence  the  laws  of  the  State  of  Missouri  to  prove  that  the  said 
plaintiffs  were  entitled  to  recover  interest  on  promissory  notes, 
made  in  the  State  of  Missouri,  to  which  the  defendants  objected, 
because  there  was  no  averment  in  the  declaration  that  the  said 
plaintiffs,  by  the  laws  of  the  State  of  Missouri,  were  entitled  to 
claim  interest  on  promissory  notes."  To  each  of  said  decisions 
the  defendants  excepted.  By  agreement  of  parties,  the  cause 
was  then  submitted  to  the  Court  for  trial,  without  the  interven- 
tion of  a  jury.  Judgment  was  rendered  for  the  plaintiffs, 
[*11]  from  which  the  defendants  appealed  to  this  Court,  and  as- 
signed for  error  the  decisions  of  the  court  which  were  ex- 
cepted to. 

The  cause  was  heard  at  the  May  term,  1838,  of  the  Court  be- 
low, before  the  Hon.  Dan  Stone. 
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W.  Frisby  and  G.  T.  Metcalf,  for  the  appellants,  relied  upon 
the  following  points  and  authorities:  The  revised  statutes  of 
this  State,  in  the  act  concerning  depositions,  require  all  deposi- 
tions to  be  sealed  up  and  directed  to  the  clerk  of  the  court  issu- 
ing the  commission,  "  with  the  names  of  the  parties  litigant  en- 
dorsed thereon,"  R.  L.  227;  Gale's  Stat.  245. 

The  Court  will  not  allow  leading  questions,  that  is,  questions 
which  suggest  to  the  witness  the  answer  to  be  made;  and  ques- 
tions to  which  the  answer  yes  or  no  w^ould  be  conclusive,  are  cer- 
tainly objectionable.     1  Stark.  Ev.  123,  and  cases  there  cited. 

The  Court  will  not  ex  officio  take  notice  of  foreign  laws,  and 
consequently  they  must  in  general  be  stated  in  pleading.  2 
East.  2T3;  Cowp.  174;  6  Mod.  194;  Salk.  651;  4  T.  K  191;  3 
Esp.  164. 

The  general  principle  seems  to  be,  that  the  plaintiff  can  not 
introduce  evidence  in  support  of  matters  not  averred  or  set  forth 
in  the  declaration.     1  Chit.  Plead,  title  Declaration. 

H.  P.  Johnson,  for  the  appellees,  relies  upon  the  following: 
1st.  The  statute  requiring  the  names  of  the  parties  litigant  to 
be  endorsed  on  the  deposition,  is  only  directory  to  the  person 
taking  the  deposition,  and  only  necessary  to  enable  the  clerk  to 
know  in  what  cause  to  hie  the  deposition,  and  can  in  no  way  af- 
fect the  witness,  the  testimony,  or  the  manner  of  taking  it,  and 
relates  ordy  to  the  duty  of  the  officer,  and  is  beyond  the  control 
of  the  party.     R.  L.  227;  Gale's  Stat.  245. 

2d.  Leading  Questions — It  is  necessary  to  lead  the  mind  of 
the  witness  to  a  certain  extent,  to  bring  his  mind  upon  the  sub- 
ject of  enquiry. — Roscoe's  Ev.  94;  1  Stark.  Ev.  124  and  note. 
JSTichald  v.  Dowling  &  Knup,  1  Starkie's  Cases  65 ;  Accerro  et 
al.  V.  Petroni,  Ibid.  80;  The  People  v.  Mather,  4  Wendell  247; 
Jackson  v.  Parkhurst,  4Wendall369;  2  Digest  ^.  Y.  Reps.  460. 
3d.  The  contract  or  note  bears  interest  according  to  the  laws 
of  this  State,  unless  it  be  pleaded  that  the  note  was  made  in  some 
other  State.  In  the  first  instance,  the  contract  is  to  be  treated 
as  if  made  in  this  State,  and  the  venue  must  be  laid  in  the  county 
where  the  suit  is  brought;  and  if  the  defendant  wishes  to  avail 
himself  of  the  laws  of  another  State,  for  the  construction  of  his 
contract,  he  should  plead  that  the  contract  was  made  in  such 
State,  and  then  the  plaintiff  could  reply  and  set  forth  the  law  of 
such  State.  The  defendant  can  not,  under  the  general  issue, 
drive  the  plaintiff  to  a  nonsuit  by  proving  that  the  contract 
was  made  in  another  State,  and  if  it  be  competnet  for  the  [*12] 
defendant,  under  the  general  issue,  to  prove  that  the  con- 
tract was  made  in  Missouri,  it  certainly  is  competent  for  the 
plaintiff  to  show  the  law  of  that  State,  and  that  the  defendant  is 
liable  to  interest  thereby. 
Lex  Loci,  2  Kent  Com.  459. 
4th.     It  is  immaterial  what  the  laws  of  Missouri  are,  until  the 
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defendants  have  shown,  by  pleading,  that  they  differ  from  ours. 
1  Chit.  Plead.  247. 

5th.  The  contract  is  personal,  and  the  defendants  liable  upon 
it  in  any  State,  until  they  show,  by  pleading,  that  it  was  made 
in  another  State  whose  laws  exempt  them, — as  the  rate  of  inter- 
est upon  such  instruments,  is  the  same  both  in  this  State  and 
Missouri,  it  can  make  no  difference  with  the  defendants  under 
the  laws  of  which  State  it  is  recovered. 

Smith,  Justice,  delivered  the  opinion  of  the  Court:  The 
grounds  of  error  assigned  in  this  case  are  not  sustainable.  The 
objection  that  the  cause  is  not  rightly  entitled  by  the  endorse- 
ment on  the  deposition,  is  not  valid.  It  is  substantially  set  forth, 
and  sufficiently  to  indicate  in  what  cause  the  proceedings  were 
had.  Te  do  not  perceive  any  objection  to  the  question  pro- 
pounded in  the  interrogatories,  and  to  which  exception  is  taken 
as  being  a  leading  question.  On  the  exception  to  reading  the 
laws  of  Missouri,  we  are  at  a  loss  to  perceive  what  error  there 
was  in  admitting  those  laws  to  show  that  by  those  laws,  (the  con- 
tract being  there  made,)  like  under  our  own,  the  debtor  was 
chargeable  with  the  payment  of  interest  on  the  sum  expressed  in 
the  note,  after  the  day  of  payment  had  elapsed.  It  did  not 
change  the  rate  of  interest  for  which  the  debtor  was  liable,  those 
laws,  like  ours,  establishing  the  rate  at  six  per  centum  per  annum. 
If  the  laws  had  not  been  adduced,  still  the  plaintiffs  were  entitled 
to  the  same  rate  and  consequently  their  introduction  produced 
no  wrong,  if  suppose  the  Circuit  Court  awarded  interest  under 
those  laws,  and  not  our  own.  It  is  impossible  to  learn,  from  the 
decision,  under  which  act  the  Court  decided ;  and  the  mere  read- 
ing of  the  law  of  Missouri,  would  be  no  ground  of  error. 

Had  the  Court  awarded  a  much  larger  sum  for  interest,  and 
had  the  statute  of  Missouri  been  referred  to,  to  justify  the  sum 
allowed,  it  might  then,  perhaps,  have  been  important  to  enquire 
whether  a  party  could  recover  a  greater  amount  of  interest  than 
that  allowed  b}'^  the  laws  of  our  State,  without  averring  that  by 
the  laws  of  the  State  where  the  contract  was  made,  he  was  en- 
titled thereto.  We  are  of  opinion  that  the  judgment  should  be 
affirmed  with  costs. 

Judgment  affirmed. 


[-13]  POLLAKD    KiKKLAND   V.    LoTT   and   DaILET. 

Appeal  from  Green. 

1.  V'LF.KDT^G— fraud.  In  an  action  by  the  payees  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  he  bargained  with  the  plaintiffs 
for  the  purchase  of  three  lots  of  ground,  by  their  numbers,  in  the  town  of 
Jerseyville,  for  which  he  executed  the  note  sued  on ;  that  at  the  time  the  con- 
tract was  made,  the  plaintiffs  pointed  out  and  showed  to  the  defendant  the  lo- 
cation  and  situation  of  the  said  lots ;  and  that  he  bargained  for  the  lots  so 


1S39.]  KlEKLAND  V.  LOTT.  13-14 

Syllabus — Opinion  of  the  Court. 

pointed  out  and  shown,  but  that  the  lots  as  numbered  on  the  plat  of  the  town, 
do  not  include  the  ground  pointed  out  by  the  plaintifls  and  purchased  by  the 
defendant ;  and  that  the  plaintiffs  knew,  at  the  time  of  the  sale  of  the  lots, 
that  they  were  not  situated  at  the  place  pointed  out  and  shown ;  and  that  the 
knowledge  of  this  fact  was  by  them  fraudulently  concealed  from  the  defend- 
ant; and  that  since  the  sale  of  said  lots  to  him,  the  plaintiffs  sold  andconvej^ed 
the  same  lots  to  another  person,  whereby  they  are  .unable  to  convey  them  to 
him:  Held  that  the  facts  stated  in  the  plea  were  a  good  defence  to  the 
action. 

2.  Promissoky  Note— /rawd  as  defence.  In  an  action  upon  a  note  given 
for  the  purchase  of  town  lots,  it  is  a  good  defence  that  the  plaintiffs  falsely 
and  fraudulently  represented  the  lots  to  be  on  a  high  piece  of  ground  on  one 
of  the  principal  streets  in  the  town,  and  pointed  out  their  location,  and  that 
the  defendant  relying  upon  the  representations  so  made,  purchased  said 
lots,     (d) 

3.  Fraud— mwsi  be  specially  pleaded.  But  it  seems  that  the  foregoing  cir- 
cumstances would  not  constitute  a  defence  to  such  action  unless  the  plaintiff 
had  fraudulently  or  knowingly  misrepresented  the  situation  of  the  lots  sold. 
The  omission  to  charge  fraud,  would  be  a  fatal  defect-  If  the  mistake  had 
been  mutual,  the  defendant  would  have  had  no  ground  of  defence.    (&) 

This  was  an  action  by  petition  and  summons  in  the  Green 
Circuit  Court.  The  cause  was  tried  before  the  Hon.  William 
Brown,  at  the  April  term,  1837,  and  a  judgment  rendered  for 
the  plaintiffs  for  $189.88  and  costs  of  suit.  The  defendant  ap- 
pealed to  this  court. 

William  Thomas,  for  the  appellant,  cited  Wardell  v.  Fosdick 
et  al.  13  Johns.;  Monel  v.  Colden,  Ibid.  402.  A.  Cowles  for  the 
appellees. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court:  The 
plaintiffs  brought  their  action  against  the  defendant  upon  a  note 
executed  by  him  to  them  for  the  sum  of  one  hundred  and  eighty- 
eight  dollars,  to  which  the  defendant  pleaded  six  pleas,  tjpon 
the  first,  which  was  a  plea  of  failure  of  consideration  generally, 
the  plaintiffs  took  issue,  and  demurred  to  each  of  the  others,  and 
the  demurrers  were  sustained  by  the  court.  Thereupon  the  de- 
fendant withdrew  his  first  plea,  and  judgment  was  then  rendered 
against  him  upon  the  demurrers. 

This  decision  of  the  court  brings  up  the  inquiry  as  to  the  suf- 
ficiency of  the  pleas  demurred  to.  The  first  plea  was  withdrawn. 
The  second  plea  alleged  in  substance,  that  the  defendant  bargained 
with  the  plaintiffs  for  the  purchase  of  three  lots  of  ground  in  the 
town  of  Jerseyv'ille,  by  their  numbers,  for  which  he  exe- 
cuted the  note  declared,  on;  that  at  the  time  the  contract  [*14] 
was  made  the  plaintiffs  pointed  out  and  showed  to  the  de- 
fendant the  location  and  situation  of  the  said  lots ;  and  that  he 
bargained  for  the  lots  so  pointed  out  and  shown,  but  that  the  lots 
as    numbered    on    the    plat    of     said     town    do    not    include 

Cases  Citing  Text.  back,  3  Scam.,  170,  175. 
{a)    False  statement  of  location  of  (6)    Fraud  cannot  exist  without  in- 
land by  one  inducing  sale  of  it  with  tent  to  deceive.    Kirkland  v.  Lott  held 
knowledge  on  his  part  that  statement  to  sustain  this  rule.  Owings  v,  Thomp- 
is  false,  is  fraud  for  which  action  on  son,  3  Scam.,  502,  506. 
case  will  lie.    Weatherford  v.  Fish- 
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the  ground  purchased,  nor  are  the  said  lots  located  at 
the  place  pointed  out  and  shown  by  the  plaintiffs.  The  de- 
fendant further  averred  that  the  plaintiffs  knew  at  the  time  of 
the  sale  of  said  lots,  that  they  were  not  situated  at  the  place 
pointed  out  and  shown,  and  that  the  knowledge  of  this  fact  was 
by  them  fraudulently  concealed  from  the  defendant.  The  de- 
fendant also  avers  that  since  the  sale  of  the  lots  to  him,  the  plain- 
tiffs have  sold  and  conveyed  the  same  lots  to  another,  whereby 
they  are  unable  to  convey  them  to  him ;  wherefore  the  consider- 
ation has  failed.  The  fourth  plea  also  charges  that  the  plaintiff's 
falsely  and  fraudulently  represented  the  lots  to  be  on  a  high 
■piece  of  ground  on  one  of  the  principal  streets  in  the  tow^n,  and 
that  they  pointed  out  tlieir  location;  and  that  the  defendant  rely- 
ing upon  the  representations  so  made,  purchased  the  said  lots, 
whereas  the  said  lots  were  not  so  situated,  etc. 

This  plea  differs  from  the  second  only  in  form,  and  in  not  al- 
leging the  lots  to  have  been  purchased  by  their  numbers.  The 
third,  fifth,  and  sixth  pleas  are  essentially  alike,  and  all  allege  a 
want  of  consideration  for  the  same  reasons  assigned  in  the  second 
and  fourth  pleas ;  but  neither  of  them  charges  the  plaintiff's  with 
fraudulently  or  knowingly  misrepresenting  the  situation  of  the 
lots  sold  to  the  defendant.  The  omission  in  each  of  these  pleas 
to  charge  the  plaintiffs  with  fraud  in  the  transaction,  is  a  fatal 
defect.  Without  this  allegation  they  do  not  constitute  a  defence 
to  the  action.  The  demurrers  to  them  were  therefore  properly 
sustained.  The  second  and  fourth  pleas  are  not  very  technically 
drawn,  but  they  charge  in  terms  sufficiently  clear,  that  the  lots 
which  the  plaintiffs  pointed  out  and  showed  to  the  defendant, 
and  which  he  purchased  upon  their  representation  as  to  their  lo- 
cation, and  upon  his  own  view  of  them  as  pointed  out,  were  not 
designated  upon  the  plat  of  the  town  by  the  numbers  which  the 
plaintiffs  represented  them  to  be;  and  that  the  representations 
respecting  their  location  and  numbers  were  made  with  a  knowl- 
edge of  their  falsehood,  and  with  a  fraudulent  intention. 

The  demurrer  to  these  pleas  admits  the  truth  of  all  the  allega- 
tions they  contain.  It  is  manifest,  then,  that  the  plaintiffs  have, 
by  false  and  fraudulent  acts  and  representations,  deceived  the  de- 
fendant and  induced  him  to  believe  that  he  was  purchasing  lots 
in  one  part  of  the  town,  when,  according  to  the  plat  of  the  town, 
they  were  situated  in  a  different  and  less  eligible  part  of  it. .  It  is 
well  known  that  the  disparity  in  the  value  of  town  lots  is  often 
very  great;  and  that  their  disparity  is  owing  principally  to  their 

location. 
[*15]  If  the  mistake  relative  to  the  situation  of  those  lots  had 
been  mutual,  or  if  the  plaintiffs  had  made  no  false  represen- 
tations, nor  used  any  means  to  deceive  the  defendant,  he  would  have 
had  no  ground  of  defense.  If  the  plaintiff's  had  made  no  re]:>resen- 
tations  as  to  the  location  of  the  lots,  the  defendant  would  reason- 


1839.]  Lawrence  v,  Yeatman.  15-16 

Syllabus — Statement  of  the  Case. 

ably  have  sought,  and  might  have  obtained,  correct  information 
from  some  other  source;  and  it  is  not  for  the  plaintiffs  to  saj 
that  it  was  his  folly  not  to  have  done  so,  when  their  representa- 
tions were  the  cause  of  his  omission.  Credulity  on  his  part,  is 
no  excuse  for  fraud  on  theirs. 

I  do  not,  however,  consider  the  defendant  chargeable  with  any 
culpable  degree  of  conlidence  or  want  of  circumspection.  The 
statements  of  the  plaintiffs,  and  the  pointing  out  the  situation  of 
the  lots,  were  such  practices  of  deception  as  might  well  mislead 
and  deceive  a  more  than  ordinarily  cautious  man;  and  when  ac- 
companied with  the  intention  so  to  deceive,  as  is  alleged,  were 
certainly  such  as  to  vitiate  the  contract  which  they  beguiled  the 
defendant  into  making.  The  demurrers  to  the  second  and  fourth 
pleas  were  therefore  improperly  sustained.  The  judgment  is  re- 
versed with  costs,  and  the  cause  remanded  with  directions  to  the 
ciacuit  court  to  try  the  cause  agreeably  to  this  decision. 

Judgment  reversed. 
Note.    See  Tyler  «.  Young  et  al.,  Post;  Miller  v.  Howell,  1  Scam.  499. 


Daniel  Lawrence  v.  Peeston  Yeatman. 

Error  to  St.  Clair. 

1.  Attachment;  reqiiirement.  An  attachment  bond -which  does  not  aescribe 
the  court  from  which  the  process  is  to  be  issued,  or  to  which  it  is  to  be  re- 
turned, or  the  term  of  the  court,  is  fatally  defective,  and  a  judgment  rendered 
by  (.lefault  in  such  a  case,  will  be  reversed  on  writ  of  error. 

2.  ;  (Jefective  writ.  An  attachment  bond  described  the  writ  of  attach- 
ment as  "sued  out,  returnable  on  the  third  Monday  of  August  next,"  without 
any  other  description  of  the  court  or  term :  Held  that  the  description  was 
uncertain  and  insufficient. 

3.  Practice;  form  required  when.  Where  the  proceedings  are  ex  parte  and 
ill  rem.,  there  must  be  a  strict  conformity  with  the  statute,     (a) 

This  was  an  action  of  debt  commenced  by  attachment  by  Yeat- 
man &,  Kent  against  Lawrence,  to  recover  a  debt  of  $339.75, 
and  $375  in  damages.  The  affidavit  and  bond  were  made  by  A. 
Cowles,  as  agent  for  the  plaintiff's.  The  condition  or  the  bond 
was  as  follows: 

•"The  condition  of  this  obligation  is  such  that  whereas 
the  above  bounden  Preston   Yeatman   and   Germanicus    [*16] 
Kent,  partners  in  company,  have,  on  the  day  of  the  date 
hereof,  prayed  an  attachment,  at  the  suit  of  Preston  Yeatman  and 
Germanicus  Kent,  partners  in  company,  against  the  estate  of  the 

Cases  Citing  Text.  Swiggart  v.  Harber,  4  Scam ,  364,  875. 
{n)  In  collateral  proceeding  sale,  un-  Attachment  suit  derives  all  its  valid- 
der  execution  in  violation  of  judge's  ity  from  statutes  and  in  all  essential 
order  staying  proceedings,  will  not  be  particulars  must  conform  to  their  re- 
set aside;  Lawrence  v.  Yeatman,  dis-  quirements.  Haywood  v.  Collins,  6Q 
tinguished     as     direct      proceeding.  111.,  328, 333. 
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said  Daniel  Lawrence,  for  the  sum  of  five  hundred  and  seventy- 
three  dollars  and  thirty -five  cents,  and  the  same  being  about  to  he 
sued  out  returnable  on  the  third  Monday  of  August  next.  Now, 
if  the  said  Preston  Yeatman  and  Germanicus  Kent,  partners  in 
company,  shall  prosecute  their  suit  with  effect,  or  in  case  of  fail- 
ure therein,  shall  well  and  truly  pay  and  satisfy  the  said  Daniel 
Lawrence  all  such  costs  in  said  suit,  and  such  damages  as  shall 
be  awarded  against  the  said  Daniel  Lawrence,  his  heirs,  execut- 
ors, or  administrators,  in  any  suit  or  suits  which  may  hereafter 
be  brought  for  wrongfully  suing  out  said  attachment,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

No  service  was  effected  upon  Lawrence,  but  the  requisite  no- 
tice by  publication  having  been  given,  judgment  was  rendered 
against  him  by  default,  at  the  August  term  of  the  St.  Clair  cir- 
cuit court,  1838,  for  $320  debt,  and  $253  damao;es.  The  suit 
was  instituted  against  Lawrence  as  the  assignor  or  a  writing  ob- 
ligatory made  by  one  Hardy  Robinson ,  dated  September  3d, 
1824:,  for  $320,  payable  to .  said  Lawrence,  by  December  25th, 
1825.  Lawrence,  before  said  instrument  became  due,  assigned 
the  same,  for  value  received,  to  Yeatman  &  Kent,  who  brought 
suit  thereon  against  said  Robinson  to  the  October  term,  1826,  of 
the  circuit  court  of  Madison  county,  Alabama;  and  upon  an 
issue  joined  in  said  court  upon  a  plea  of  fraud  and  failure  of 
consideration,  said  issue  was  found  for  the  defendant,  and  judg- 
ment entered  against  said  Yeatman  &  Kent  for  costs  of  suit, 
amounting  to  $17.25;  to  recover  which,  together  with  the  amount 
due  on  the  said  writing  obligatory,  this  action  was  commenced. 

Tlie  points  taken  and  authorities  referred  to  on  the  part  of  the 
plaintiff  in  error  are : — 

1st.  Insufliciency  of  the  affidavit  upon  which  the  attachment 
issued,  in  not  stating  of  whom  the  person  making  it  was  the 
agent ;  also  in  not  disclosing  either  in  the  body  of  the  afiidavit  or 
the  jurat  annexed  thereto,  the  official  character  of  the  person  be- 
fore whom  it  was  made.  Mears  v.  Morrison,  Breese  172.  Ad- 
vantage may  be  taken  by  writ  of  error  of  a  defective  affidavit. 
Phelps  v.  Young,  Breese,  255;  6  Gill  and  Johns.  34'5. 

2nd.  The  attachment  bond  is  defective,  the  person  entering 
into  it  on  the  part  of  the  plaintiffs  below,  not  having  legal  au- 
thority so  to  do.  And  if  the  agent  was  lawfully  authorized,  the 
bond  is  still  defective  in  not  stating  to  what  term  of  the  court 
if  any,  the  attachment  was  returnable.  R.  L.  85,  §7;  Gale's 
Stat.  65. 

3d.  The  action  is  misconceived,  and  the  declaration  defective. 
Debt  does  not  lie  by  the  assignee  against  the  assignor  of 
['^17]  a  promissory  note  or  other  instrument  in  writing.  1  Chit. 
Plead.  97,  106,  and  authorities  there  cited. 

When  the  objection  to  the  form  of  the  action  is  substantial  and 
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appears  upon  the  face  of  the  declaration,  it  may  be  taked  advan- 
tage of  by  writ  of  error.     1  Chit.  Plead.  196. 

4th.  That  the  judgment  is  irresponsive  to  the  writ  and  dec- 
laration. Hughes  V.  Union  Insurance  Co.,  5  Peter's  Cond.  R. 
443;  8  Wheat.  294. 

5th.  That  the  damages  are  excessive,  and  exceed  the  legal  in- 
terest upon  the  debt. 

L.  Tkumbull,  for  the  plaintiff  in  error;  A.  Cowles,  J.  M. 
Keum,  J.  Y  ScAMMON,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was 
a  proceeding  under  the  attachment  laws  against  the  plaintiff  in 
error  as  a  non-resident  debtor. 

Several  objections  have  been  urged  against  the  regularity  of 
the  proceedings  in  the  circuit  court.  Without  noticing  any  other 
than  that  relating  to  the  insufficiency  of  the  attachment  bond,  it 
will  be  apparent  that  the  objection  urged  against  the  bond  must 
prevail.  The  recital  in  the  condition  of  the  bond  is  essentially 
defective  in  that  portion  of  it  which  attempts  to  describe  the  at- 
tachment, and  the  return  of  it.  It  describes  no  court  from  which 
it  has  been  issued,  nor  to  which  it  is  to  be  returned,  nor  the  term 
to  which  it  is  made  returnable.  It  is  consequently  so  wholly  un- 
certain that  it  may  be  well  doubted  whether  an  action  could  ever 
be  maintained  on  it,  in  case  of  a  breach  of  its  condition.  The 
proceedings,  however,  being  ex  parte  and  in  rem,  and  the  judg- 
ment being  by  default  because  of  no  appearance  by  the  defend- 
ants, the  rule  which  requires  a  strict  conformity  to  the  statute 
modes  of  proceeding,  must  prevail.  The  judgment  is  reversed 
with  costs. 

Judgment  reversed. 


John  Mitcheltkee  v.  Isaac  Stewart,  et  al. 

Appeal  from  Schuyler. 

1.  Sci.  pa;  sufficient  return.  The  return  of  a  sheriff  upon  a  scire  facias  to 
foreclose  a  mortgage,  was  as  follows :  "  Executed  the  within  as  the  law  di- 
rects, by  reading  and  delivering  to  defendant  a  true  copy,  November  1st, 
1837."  The  process  was  returnable  on  the  first  Monday  of  November,  1837. 
Held  that  the  return  was  formally  correct. 

2.  Pleading  ;  sci.  fa.  to  foreclose.  It  is  sufficient  in  a  scire  facias  to  [*18] 
foreclose  a  mortgage,  to  set  out  a  copy  of  the  mortgage  with  the  certificate  of 
acknowledgment  and  of  record  annexed,  without  averring  that  the  mortgage 
was  acknowledged  or  recorded,  or  averring  that  default  had  been  made  in 
the  payment  of  the  money  mentioned  therein,  where  it  appears  from  the 
mortgage  that  the  money  was  to  have  been  paid  before  the  issuing  of  the 
writ. 

The  record  in  this  case  shows  that  the  following  writ  was  is- 
sued, and  proceedings  had  in  the  court  below : 
''  State  of  Illinois,  Schuyler  County,  ss. 
"  The  People  of  the  State  of  Illinois  to  the  Sheriff  of  Schuy- 
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ler  County,  Greeting.  Whereas  Isaac  Stewart  and  James  E. 
Pearson,  merchants,  trading  under  the  firm  of  Isaac  Stewart — 
and  Pearson,  of  the  city  of  Louisville,  and  state  of  Kentucky 
by  Browing  and  Worthington,  their  attorneys,  have  filed  in  the 
clerk's  office  of  our  circuit  court  in  and  for  said  county  of  Schuy- 
ler, and  state  of  Illinois,  a  certain  deed  of  mortgage,  which  said 
deed  of  mortgage  is  duly  executed  and  recorded  in  the  recorder's 
office  in  and  for  said  county  and  state,  according  to  the  statute 
in  such  case  made  and  provided.  And  whereas  the  said  Isaac 
Stewart  and  James  E.  Pearson,  by  their  attorneys  aforesaid,  have 
filed  in  the  said  clerk's  office  a  precipe  directing  a  writ  of  scire 
facias  to  be  issued  upon  said  deed  of  mortgage,  which  said  deed 
of  mortgage  is  in  the  words  and  figures  following,  to  w^t:" 
[Here  the  mortgage  is  set  out  in  hoec  verba,  by  which  it  appears 
that  the  mortgage  was  made  to  the  plaintiffs  to  secure  the  pay- 
ment of  a  promissory  note  for  $654.59,  due  to  the  plaintiffs;  a 
book  account  amounting  to  $393.76,  due  to  Neff ,  Wanton  &  Co. ; 
and  three  notes,  in  the  aggregate,  for  the  sum  of  $662.89,  due  to 
Muir  &  Wiley, —  the  amounts  paid  upon  the  mortgage  to  be  ap- 
plied pro  rata  in  extinguishment  of  the  several  debts.  A  certifi- 
cate of  acknowledgment  before  the  clerk  of  the  Schuyler  circuit 
court,  and  a  certificate  of  the  recorder  of  Schuyler  county,  cer- 
tifying that  the  mortgage  was  duly  recorded,  were  annexed  to  the 
copy  of  the  mortgage  in  the  writ,  but  there  was  no  averment 
that  the  same  was  acknowledged  or  recorded.  The  mortgage 
was  executed  by  Mitcheltree  and  wife. 

"  By  virtue  of  which  said  deed  of  mortgage,  above  recited, 
and  the  conditions  therein  contained,  and  according  to  the  tenor 
and  effect  of  the  notes  and  accounts  therein  specified  and  de- 
scribed ;  it  appears  that  the  said  John  Micheltree  is  indebted  to 
the  said  Isaac  Stewart  and  James  E.  Pearson  in  the  sum  of  one 
thousand  seven  hundred  aud  eleven  dollars  and  twenty -four  cents, 
together  with  interest  thereon  according  to  the  tenor  and  effect 
of  said  notes  and  accounts,  and  according  to  the  provisions  of 
the  statute  in  such  case  made  and  provided. 

"  We  therefore  command  you  that  you  summon  the  said  John 
Mitcheltree,  if  he  shall  be  found  in  your  county,  to  be  and  ap- 
pear before  the  circuit  court  of  said  county  of  Schuyler 
[^19]  and  state  of  Illinois,  on  the  first  day  of  the  next  term 
thereof,  to  be  holden  at  the  court  house  in  Rushville,  on 
the  first  Monday  in  the  month  Of  November  next,  (A.  D.  1837,) 
to  show  cause,  if  any  he  have,  why  judgment  should  not  be 
rendered  against  him,  for  the  said  sum  of  one  thousand  seven 
hundred  and  eleven  dollars  and  twenty-four  cents,  together  with 
interest  as  aforesaid,  which  appears  to  be  due  and  owing  from 
the  said  John  Mitcheltree  to  the  said  Isaac  Stewart  and  James  E. 
Pearson,  by  virtue  of  the  said  mortgage  and  the  conditions  there- 
in contained,  and  accordino;  to  the  tenor  and  effect  of  the  notes 
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and  accounts  therein  mentioned  and  expressed.     And  have  j-ou 
then  there  this  writ. 

"  Witness   Robert   A.  Glenn,  clerk   of  our   said   circuit 
court,  at  Rushville,  this  twenty-Hrst  day  of  October,  in 
[l.  s.]    the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-seven. 

"  RoBEET  A.  Glenn,  Clerk-" 

And  afterwards,  to  wit,  on  the  first  day  of  November,  A.  D. 
1837,  the  said  writ  of  scire  facias  was  returned  by  the  sheriff  of 
said  county  of  Schuyler  with  the  following  endorsement  thereon, 
to  wit: 

"  Executed  the  within  as  the  law  directs,  by  reading  and  de- 
livering to  defendant  a  true  copy. 
"  November  1st,  1837. 

"  Thos.  Hayden,  S.  S.  C,  111., 

"  Bj  RicHAED  Dougheety,  Dcpt." 

"  On  the  calling  of  the  cause  for  trial,  the  defendant,  by  his 
attorney,  entered  a  motion  to  quash  the  return  of  the  sheriff  on 
said  writ,  which  being  considered  by  the  court,  was  overruled; 
and  thereupon  the  defendant  moved  to  quash  the  writ  in  said 
cause,  for  a  variance  between  the  writ  and  mortgage,  which  mo- 
tion was  overruled  by  the  court.  Defendant  then  offered  to  plead 
to  the  merits,  and  asked  time  to  write  and  file  his  plea  herein, 
which  was  not  allowed.  And  thereupon  judgment  was  entered 
by  default  against  the  defendant,"  who  excepted  to  the  several 
decisions  of  the  court. 

Judgment  was  entered  for  $2,218.96.  Thereupon  an  attorney 
for  the  defendant  made  affidavit  that  the  motions  were  made  by 
mistalvc;  that  no  appearance  was  intended  to  be  entered  by  the 
defendant,  and  no  appearance  was  in  fact  entered;  and  that  the 
defendant  was  entitled  to  a  credit  of  $1,400.  The  plaintiffs  then 
remitted  $1,452.50,  and  took  judgment  for  the  balance,  $766.46 
and  costs.  The  cause  was  heard  at  the  June  term,  1838,  of  the 
Schuyler  circuit  court,  before  the  Hon.  James  H.  Ralston. 

The  defendant  appealed  to  this  court,  and  assigned  for  error 
the  decisions  of  the  court  below. 

A.  Williams,  for  the  appellant,  objected  to  the  scire  facias  be- 
cause it  did  not  appear  that  Stewart  and  Pearson  were 
authorized  to  act  for  the  other  creditors  named  in  the  [^20] 
mortgage,  and  because  it  contained  no  averment  that  the 
mortgage  was  either  acknowledged  or  recorded,  or  that  default 
had  been  made  in  the  payment  of  the  money  secured  by  it.  He 
cited  R.  L.  376;   Gale's  Stat.  393;  2  Saund.  R.  72  b,  f,  n. 

He  also  contended  that  the  mortgage  was  without  considera- 
tion, in  part,  at  least,  and  that  the  sheriff 's  return  was  insuf- 
ficient. 

O.  H.  Beowning,  for  the  appellees :     Tlie  record  shows  an  ap- 
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pearance  by  the  defendant.     It  is  too  late  to  except  a  sherift*  's 
return  after  an  appearance  has  been  entered. 

An  informahty  in  a  scire  facias  can  be  taken  advantage  of  only 
by  demurrer.  State  Bank  v.  Snyder,  Breese  122 ;  Marshall  v. 
^iaury,  1  Scam.  231. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  Three 
grounds  have  been  assigned  for  error  in  this  cause,  to  wit: — That 
the  circuit  court  erred  in  refusing  to  quash  the  sheriff  ■  s  return 
to  the  writ  of  scire  facias; — to  quash  the  writ  itself;  and  in 
rendering  judgment  in  the  action.  We  perceive  no  error  in  the 
decision  of  the  circuit  court  on  the  points  made.  The  sheriff's 
return  appears  to  be  full  and  formally  correct. 

The  writ  is  conceived  to  be  sufficiently  full  and  descriptive  of 
the  cause  of  action ;  and  as  it  recites  the  mortgage,  we  do  not 
consider  that  there  can  be  any  valid  objection  to  it.  As  to  the 
rendition  of  the  judgment,  and  the  application  to  set  it  aside, 
full  and  entire  justice  has  been  done  in  the  cause;  and  the  amount 
claimed  by  the  defendant  having  been  allowed,  and  judgment  en- 
tered only  for  the  amount  admitted  by  him  to  be  actually  due, 
we  are  of  opinion  that  the  court  did  not  err  in  refusing  to  set 
aside  the  default;  and  therefore  the  judgment  is  affirmed  with 
costs. 

Judgment  affirmed. 

Note.  See  as  to  service  of  process,  Ditch  v.  Edwards,  1  Scam.,  127;  Wilson 
V.  Greathouse,  Id.  174 ;  Clemson  et  al.  v.  Hamm,  Id.  176 ;  Ogle  v.  Coffey,  Id. 
239;  Garrett  v.  Phelps,  Id.  331. 

As  to  scire  facias,  see  Menard  v.  Marks,  1  Scam.  25:  Hall  et  al.  v.  Byrne  et 
al.  Id.  140;  Marshall  v.  Maury,  Id.  231;  Gilbert  v.  Maggord,  I  Scam.;  Day  v. 
Cushman  et  al,  Id. 


Thomas  Harrison  v.  Thomas  Singleton,  administrator  of   the 
[*21j  estate  of  Gilman  Jewett,  deceased. 

Appeal  from  Monroe. 

1.  Appeal — only  from  final  judgment.  Where  on  appeal,  the  record  does 
not  show  that  final  judgment  has  been  rendernd  in  the  court  below,  though 
the  verdict  of  the  jury  appears  in  the  record,  the  appeal  will  be  dismissed; — 
an  appeal  can  only  be  taken  from  the  judgment  of  the  inferior  court. 

1.  Execution — collateral  attack.  On  the  trial  of  the  right  to  property  levied 
on  by  execution,  the  claimant  can  not  object  to  the  execution,  {a)  By  proceeding 
under  the  law  authorizing  the  trial  of  the  right  of  property,  he  admits  the  valid- 
ity of  the  execution,  and  only  claims  that  it  has  been  levied  on  his  property, 
and  not  on  the  property  of  the  defendant  in  the  execution.  If  the  execution 
is  a  nullity,  the  remedy  is  by  an  action  of  trespass,  replevin,  or  trover  against 
the  officer,  (ft) 

Cases  Citing  Text.  (5)  Trial  of  right  of  property  before 

(a)  Rule,  stated  in  head  note,  en-  sheriff  held  ministerial,  not  judicial 

forced.  Merricks  v.  Davis,  65  111.,  319,  proceeding.     Rowe  v.  Bowen,  28  111., 

322.  116.  121. 
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3.  ;  direction.      An  execution  from  a  probate  justice  of  the  peace  for  a 

sum  exceeding  $100,  may  be  directed  to  any  constable  of  the  county. 

4.  Verdict — right  of  property.  On  a  trial  of  the  right  of  property  in  the 
circuit  court,  the  jurors  need  not  sign  the  verdict;  they  are  only  required  to 
sign  the  verdict,  where  the  trial  is  had  before  the  ministerial  officer. 

ITiis  was  an  appeal  from  the  trial  of  the  right  to  property  levied 
on  by  execution  in  favor  of  Thomas  Singleton,  administrator, 
against  Thomas  Harrison,  for  the  sum  of  $151.75,  debt  and  costs, 
issued  by  Enoch  Moore,  probate  justice  of  the  peace  of  Monroe 
county,  directed  to  any  constable  of  said  county. 

In  the  circuit  court,  Harrison  moved  to  quash  the  proceedings 
in  the  cause,  which  motion  was  overruled,  and  a  trial  had,  and 
verdict  rendered  that  the  property  was  subject  to  the  execution. 
Harrison  appealed  to  this  court.  The  proceedings  were  had  in 
the  circuit  court,  at  the  February  term,  1838,  before  the  Hon. 
Sidney  Breese. 

J.  Reynolds,  J.  Shields,  and  G.  P.  Koeener,  for  the  appel- 
lant, contended  that  the  justice  of  probate  had  no  power  to  issue 
an  execution  for  a  sum  exceeding  $100;  that  an  execution  for  a 
sum  exceeding  $100,  could  not  be  directed  to  a  constable;  that  the 
officer's  return  to  the  execution  was  insufficient,  it  being  signed, 
"  Jacob  Clark,"  without  the  addition  of  any  words  showing  the 
character  in  which  he  acted;  and  that  the  verdict  in  the  circuit 
court  was  insufficient,  because  it  was  not  signed  bv  the  jurors. 
They  cited  E.  L.  538;  Gale's  Stat.  587. 

Lyman  Teumbull,  for  appellee,  cited  C.  L.  65,  §  7,  657,  §  4; 
Gale's  Stat.  50;  721. 

LocKwooD,    Justice,   delivered  the  opinion  of  the  court.     It 
does  not  appear  from  the  record  in  this  cause,  that  final  judgment 
has  been  given  in  the  circuit  court.     There  is  therefore 
nothing  to  appeal  from.     The  appeal  is  dismissed  at  the    [*22] 
appellant's  costs. 

It  appears  from  the  record,  that  this  was  a  trial  of  the  right  of 
property  in  the  court  below,  and  that  Harrison,  the  claimant,  ob- 
jected to  the  execution  on  which  the  levy  had  been  made,  on  the 
f  round  that  it  was  a  nullity,  and  had  been  issued  by  a  court  not 
aving  jurisdiction.  The  court  overruled  the  objection,  and  we 
think  properly. 

The  claimant,  if  the  execution  was  a  nullity,  ought  to  have 
brought  an  action  of  trespass,  replevin,  or  trover  for  the  goods, 
against  the  officer,  and  not  have  required  a  trial  of  the  right  of 
property.  By  proceeding  in  this  manner,  he  has  admitted  the 
validity  of  the  execution,  and  only  claims  that  it  has  been  levied 
on  his  property,  and  net  on  the  property  of  the  defendant  in  the 
execution.  We  are  also  of  opinion  that  the  execution  was  cor- 
rectly directed  to  any  constable,  and  that  on  a  trial  in  the  circuit 
court,,  the  jury  need  not  sign  the  verdict.      The  jury  are  only  re- 
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quired  to  sign  the  verdict,  where  the  trial  is  before  the  minister- 
ial officer. 

Appeal  dismissed. 

Note.    See  Pearce  et  al.  v.  Swan,  1  Scam ,  3f)6;  Arenz  v.  Reihle  et  al.  Id- 
340;  Grimsley  et  al.  v.  Klein,  Id.  343;  Sheldon  v.  Reihle  et  al..  1  Scam. 


Heney  Towell  and  Isaac  Towell  v.  Epheaim  H.  Gatewood- 

Appeal  from  Pope. 

1.  Bill  of  Sale — not  wyrranty.  In  an  action  by  G.,  against  T.,  to  recover 
for  a  breach  of  an  alleged  warranty  of  the  quality  of  a  lot  of  tobacco,  sold  by 
T  to  G.,  the  plaintifl  introduced  in  evidence  the  following  bill  of  sale,  to  wit : 
'•New-  Haven,  February,  1836.  Mr.  E.  H  Gatewood  bought  of  H.  &I. 
Towell,  2,951  lbs.  good  first  and  second  rate  tobacco  at  $4,50,  $132,79^.  Re- 
ceived payment  by  the  hands  of  I.  Kirkham,  Henry  Towell,  Isaac  Towell;" 
he  then  proved  by  parol  testimony  that  the  tobacco  was  not  good  first  and  see- 
on;!  rate  tobacco,  and  there  rested  his  case  The  defendants  then  offered  to 
prove  by  a  witness  who  was  present  at  the  sale,  the  terms  of  the  contract : 
Held  that  the  proof  was  admissible,  and  that  the  bill  of  sale  could  only  be  re- 
gared  as  a  bill  of  particulars,  and  not  as  a  warranty  of  the  quality  of  the  to- 
bacco. 

2.  Warranty — on  sale;  requirements.  It  is  essential  to  the  validity  of  a 
warranty,  that  it  .should  be  made  at  the  time  of  the  sale ;  or  if  made  afterwards, 
that  it  be  upon  a  new  consideration. 

3.  ;  recovery  on  breach.  In  an  action  by  the  purchaser  to  recover  the  pur- 
chase money  paid,  or  damages,  on  the  sale  of  any  article,  on  the  ground  that  it 
is  mferior  in  quality  to  what  it  was  represented  to  be,  it  is  necessary  to  allege 
and  prove  either  fraud  or  an  express  warranty. 

4.  \  matter  of  opinion  etc.    No  particular  words  or  form  of  expression  is 

necessary  to  create  a  warranty,  but  there  is  a  distinction  as  to  the  legal  efiEect 
of  expressions  when  used  in  reference  to  a  matter  of  fact,  and  when  used  to 
express  an  impression  or  opinion.     Where  the  representation  is  positive  and 

relates  to  a  matter  of  fact,  it  constitutes  a  warranty,  as  that  a  ship  is  an 
[*23]  American  or  a  French  ship,  or  that  the  crew  consists  of  so  many  hands. 

But  where  the  representation  relates  to  that  which  is  a  matter  of  opinion 
or  fancy,  as,  for  example,  the  value  of  a  horse,  or  painting,  the  representation 
is  to  be  regarded  as  an  expression  of  opinion,  rather  than  such  a  verification 
of  a  fact  as  will  amount  to  a  warranty,  unless  that  idea  is  exclud«M  by  an  ex- 
press warranty,  or  such  other  declaration  as  leaves  no  doubt  of  tkv  luiention  to 
make  a  warranty,  {a) 

Cases  Citing  Text.  does  not  constitute  warranty,  unless 
{a)  To  constitute  a  warranty,  term  language  of  vendor  taken  in  connec- 
warrant  need  not  be  used,  but  there  tion  with  circumstances  of  sale  imply 
must  be  affirmation  as  to  state  of  thing  his  intention  to  be  understood  as  war- 
sold,  not  asserted  as  matter  of  opinion  ranting.  Hanson  v.  Busse,  45  111., 
or  belief  (inference),  made  by  seller  at  496,  498.  Vendor  is  bound  by  his 
time  of  sale  to  induce  purchase,  which  statements  of  fact  but  not  by  his  state- 
affirmation  is  relied  on  by  purchaser,  ments  of  opinion  (inferences),  unless 
Hawkins  v.  Berry,  5  Gilm.,  86.  In  or-  his  intention  to  warrant  clearly  ap- 
der  to  constitute  contract  of  warranty,  pears.  Reed  v.  Hastings,  61  111.,  26t!, 
vendor's  promise  that  article  is  of  par-  267;  Sparling  v.  Marks  86  111.,  125, 
ticular  quality  must  be  part  of  consid-  127.  Description  of  article  sold  in 
eration  for  which  purchase  money  is  bill  rendered  is  not  warranty,  and  is 
given.  Adams  v.  Johnson,  15  111.,  mere  statement  of  vendor's  opinion  of 
345.  Mere  praise  of  goods  or  state-  quality.  Carondelet  Iron  Works  v 
ment  that  they  are  of  a  certain  quality,  Moore,  78  111.,  65,  71. 
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This  was  an  action  of  assumpsit  originally  commenced  by 
Gatewood  against  the  Towells,  in  the  Gallatin  circuit  court,  and 
transferred,  by  change  of  venue,  to  the  Pope  circuit  court,  where 
the  cause  was  tried  at  the  April  term,  1836,  and  a  verdict  re- 
turned for  the  defendant.  A  new  trial  was  granted,  and  had  at 
the  September  term,  1837,  before  the  Hon.  Walter  B.  Scates, 
and  judgment  rendered  for  the  plaintiff  for  $131.60.  The  de- 
fendants appealed  to  this  court. 

W.  J.  Gatewood,  H.  Eddy,  and  E.  B.  Webb,  for  the  appel- 
lants, cited  Dig.  South,  and  AVest.  R.  512,  cases  160,  162;  1 
Am.  Dig.  386;  Ohio  Cond.  R  817;  18  Johns.  220;  4  Johns. 
421;  1  Johns.  96,  129,  274;  5  Johns.  354;  14  Johns.  316;  20 
Johns.  196. 

D.  J.  Bakee,  for  the  appellee.  1.  The  bill  of  sale  signed  by 
the  Towells  contains  a  warranty  of  tha  quality  of  tobacco  sold  by 
them.  2  Leigh's  Nisi  Frius  1182  and  1503,  and  references  to  3 
Bos.  and  Pul.  515;  3  T.  R.  360;  Doug.  10;  Dig.  Wendell's  R. 
595;  3  Stark.  Ev.  1660,  title  "Warranty,"  referring  to  10  Johns. 
484,  19  do  290,  20  do.  203;  3  Bibb.  35;  7  Serg.  and  Rawle,  482. 
'No  particular  form  of  words  is  necessary  to  constitute  a  warranty. 
The  general  rule  is  that  whatever  the  vendor  represents  at  the 
time  of  the  sale,  is  a  warranty.  So  the  words  "  thirty  seamen 
besides  passengers,"  written  in  the  margin,  was  held  to  amount 
to  a  warranty  that  there  were  thirty  persons  belonging  to  the 
ship's  company.  A  policy  on  goods  of  and  in  the  ship  called  the 
Catharine,  '*  an  American  vessel,"  amounts  to  a  warranty  that 
the  ship  is  American. 

2.  The  written  bill  of  sale  cannot  be  varied  by  parol  evidence. 
3  Stark.  Ev.  995  et  seq.,  title  "  Parol  Evidence." 

3.  The  evidence  authorized  the  verdict  rendered,  the  court 
will  not  set  it  aside. 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  by  E.  H.  Gatewood,  the  plaintiff  below,  against  the 
defendants,  H.  and  I.  Towell,  upon  an  alleged  warranty  of  a  lot 
of  tobacco  sold  by  them  to  the  plaintiff.  The  allegations  in  the 
declaration  are  that  the  defendanis  undertook  and  promised  that 
the  tobacco  was  of  good  first  and  second  rate  quality,  and  that  it 
was  not  of  those  qualities.  Upon  the  trial  of  the  cause  the  plain- 
tiff read  in  evidence  the  following  paper : 

"  New  Haven,  February,  1836.        [*24] 

Mr.  E.  H.  Gatewood  bought  of  H.  &  I.  Towell,  2,951  lbs. 
good  first  and  second  rate  tobacco  at  $4.50,  $132.79|-.     Received 
payment  by  the  hands  of  I.  Kirkham,  Henry  Towell, 

Isaac   Towell." 

He  also  proved  by  parol  testimony  that  the  tobacco  was  not 
good  first  and  second  rate  tobacco,  and  there  rested  his  case. 

The  defendants  then  offered  to  prove  by  a  witness  who  was 
[3— Scam.     Vol.  2.J 
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present  at  the  sale,  the  terms  of  the  contract;  but  the  court  re- 
jected this  testimony,  and  upon  the  evidence  given  by  the  plain- 
tiff, the  jury  found  for  him  the  whole  amount  paid  for  the  to- 
bacco. The  errors  assigned  are,  the  refusal  of  the  court  to  per- 
mit the  defendants  to  give  parol  evidence  of  the  contract  in  rela- 
tion to  the  tobacco;  the  admitting  a  certain  deposition  to  be 
read  in  evidence;  and  the  refusal  of  anew  trial  upon  the  applica- 
tion of  the  defendants. 

The  opinion  of  the  court  upon  the  first  assignment  of  error, 
supersedes  the  necessity  of  expressing  an  opinion  upon  the  oth- 
ers. It  is  to  be  inferred  from  the  record  and  argument  of 
counsel,  that  the  court  rejected  the  parol  testimony  offered  by 
the  defendants,  upon  the  ground  that  the  paper  read  in  evidence 
by  the  plaintiff,  was  a  written  contract  between  the  parties,  and 
could  not  therefore  be  contradicted  or  changed  by  parol  evidence. 
If  the  premises  assumed  by  the  court  were  correct,  its  conclusion 
would  likewise  be  so ;  but  I  cannot  consider  the  paper  in  question 
as  containing  the  evidence  of  the  bargain  entered  into  by  the 
parties.  It  does  not  profess  to  be  such.  It  possesses  none  of 
the  constituent  parts  of  a  contract ;  but  is  in  form  and  in  fact  a 
bill  of  parcels,  and  an  acknowedgment  of  the  receipt  of  the  pur- 
chase money,  and  as  such  was  properly  received  in  evidence ;  but 
it  does  not  follow  that  because  it  is  evidence  so  far  as  it  goes, 
that  it  is  all  the  evidence  that  ought  to  be  received.  Under  such 
a  rule,  no  latent  ambiguity  could  be  explained  by  parol;  and  al- 
though the  defendants  could  prove,  as  in  this  case  they  contend 
they  could,  that  the  writing  claimed  by  the  plaintiff  to  be  the 
contract  of  sale,  was  merely  a  receipt  given  some  time  after  the 
sale,  and  that  at  the  time  of  sale  there  were  no  stipulations  as  to 
the  quality  of  the  tobacco,  yet  the  rule  adopted  by  the  court 
would  exclude  such  proof.  This  would  be  as  palpable  a  violation 
of  law  as  of  justice. 

The  evidence  proposed  to  be  given  by  the  defendants,  without 
contradicting  the  writing,  would,  by  showing  it  to  be  nothing 
more  than  a  receipt  given  subsequently  to  the  contract,  exonerate 
them  from  all  liability  on  account  of  any  supposed  warranty  con- 
tained in  the  paper;  as  it  is  essential  to  the  validity  of  a  war- 
ranty, that  it  should  be  made  at  the  time  of  sale,  or  if  made 
afterwards,  that  it  be  upon  a  new  consideration. 

As  this  case  has  to  be  remanded  for  further  proceedings,  it  be- 
comes necessary  to  decide  upon  the  legal  effect  of  the  bill 
[*25]  of  particulars  given  by  the  defendants,  supposing  it  to 
be  unexplained  by  any  parol  or  other  testimony.  In  an 
action  by  the  purchaser,  to  recover  the  purchase  money  paid  or 
damages  on  the  sale  of  any  article  or  commodity,  on  the  ground 
that  it  is  inferior  in  quality  to  what  it  was  represented  to  be,  it  is 
necessary  to  allege  and  prove  either  fraud  or  an  express  war- 
ranty ;  and  as  there  is  no  charge  of  fraud  in  this  case,  the  only 
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question  is,  whether  the  bill  of  the  defendants,  which  states  the 
tobacco  sold  by  them  to  the  plaintiff,  to  be  first  and  second  rate, 
is  to  be  considered  as  a  warranty  that  it  is  of  those  qualities. 
'No  particular  words  or  form  of  expression  is  necessary  to  create 
a  warranty,  but  there  is  a  distinction  as  to  the  legal  effect  of  ex- 
pressions when  used  in  reference  to  a  matter  of  fact,  and  when 
used  to  express  an  impression  or  opinion.  Where  the  represen- 
tation is  positive,  and  relates  to  a  matter  of  fact,  it  constitutes  a 
warranty;  as  that  a  ship  is  an  American  or  a  French  ship,  or 
that  the  crew  consists  of  so  many  hands.  But  where  the  repre- 
sentation relates  to  that  which  is  a  matter  of  opinion  or  fancy,  as, 
for  example,  the  value  of  a  horse  or  painting,  in  such  cases  the 
representation  is  to  be  regarded  as  an  expression  of  opinion, 
rather  than  such  a  verification  of  a  fact  as  will  amount  to  a  war- 
rant}^, unless  that  idea  is  excluded  by  an  express  warranty,  or 
such  other  declaration  as  leaves  no  doubt  of  the  intention  to  make 
a  warranty.  The  declarations  of  the  defendants  in  this  case,  as 
to  the  quality  of  the  tobacco,  would  seem  to  be  analogous  to  the 
latter  class  of  cases.  The  quality  of  the  tobacco  was  a  matter  of 
judgment,  and  a  matter  with  respect  to  which  there  may  be  a 
great  diversity  of  opinion,  particularly  among  those  who  are  not 
well  acquainted  with  the  article.  The  defendants  are  not  charged 
with  having  used  any  fraud  or  deceit,  nor  does  it  appear  that  they 
were  acquainted  with  the  article  of  tobacco,  or  that  the  plaintiff 
relied  upon  their  judgment.  As,  therefore,  the  quality  of  tobacco 
is  a  matter  rather  of  opinion,  the  defendants  describing  that  sold 
by  them  as  good,  first  and  second  quality  rate,  unaccompanied 
with  any  other  assurance  of  quality,  can  only  be  regarded  as  what 
in  their  opinion  was  its  appropriate  designation,  and  not  as  an 
undertaking  or  warranty  of  its  quality,  upon  which  an  action  will 
lie. 

The  judgment  of  the  circuit  court  is  reversed  with  costs;  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 


Stephen  Owens  et  al.  v.  Erastus  H.  Derby.        [*26] 

Appeal  from  Hancock. 

Practice — trespass,  several  defendants,  some  not  guilty.  Where  an  action  of 
trespass  is  brought  against  two,  and  the  evidence  shows  that  only  one  of  the 
defendants  is  guilty  the  proper  course  to  be  pursued  by  the  defendant  against 
whom  no  offense  is  proved,  is  to  move  the  court  to  instruct  the  jury  to  render 
a  verdict  in  his  favor,  or  that  the  jury  can  find  one  guilty  and  acquit  the  other. 
It  is  not  error  for  for  the  court,  in  such  case,  to  refuse  to  instruct  the  jury  to 
find  for  the  defendants  as  in  case  of  nonsuit.  It  is  manifestly  more  discreet  to 
leave  the  jury  to  decide  on  the  nature  of  the  conduct  of  the  defendants,  and 
what  participation  each  had  in  the  acts  charged  in  the  declaration. 


27  Owens  v.  Derby.  [Dec  T. 


Statement  of  the  Case. 


This  was  an  action  of  trespass  vi  et  armis  bronght  by  Derby 
against  Owens  and  Stevens,  in  the  Hancock  circuit  conrt.  The 
declaration  contained  four  counts.  The  defendants  pleaded  sep- 
arately. Owen  pleaded  non  assault  demesne  as  to  the  first  two 
counts,  and  the  general  issue  as  to  the  last  two.  Stevens  pleaded 
the  general  issue  to  the  whole  declaration.  Issues  were  taken  on 
these  pleas,  and  a  trial  had  and  verdict  and  judgment  rendered  for 
the  plaintiff  for  $150,  at  the  September  term,  1839.  On  the  trial 
the  following  bill  of  exceptions  was  taken:  "  Be  it  remembered, 
that  on  the  trial  of  this  cause,  the  plaintiff,  in  support  of  his  case, 
offered  the  following  evidence  to  the  jury.  That  is  to  say,  he 
proved  by  the  testimony  of  Bentley  and  Loftis,  two  of  his  wit- 
nesses, that  Stevens,  one  of  the  defendants,  as  constable,  had  lev- 
ied an  execution  upon  some  horses,  among  which  was  a  gray 
mare;  that  he  had  advertised  them  for  sale  at  Chili,  a  place  in 
s:^id  county,  that  witnesses,  who  lived  seven  miles  distant,  went 
in  company  with  Derby,  to  Chili,  at  the  day  of  sale,  at  which 
time  there  was  a  trial  of  the  right  of  property  in  the  horses  levied 
on, — after  which  Stevens  then  sold  the  gray  mare  at  public  sale, 
the  defendant  Owens  becoming  the  purchaser,  who,  after  the 
sale,  took  the  mare  and  tied  her  to  a  fence;  after  which,  the 
plaintiff,  Derby,  in  company  with  witnesses,  took  the  mare  and 
rode  past  a  store  (where  defendants  among  others  were)  on  their 
way  home.  Pursuit  was  made  after  plaintiff  and  witness  by 
several  persons  who  were  at  the  store,  who  overtook  them  at  the 
distance  of  two  or  three  hundred  yards  from  the  store.  A  great 
deal  of  noise  was  made  by  those  pursuing,  one  of  whom  seized 
the  gray  mare  by  the  bridle,  and  another  seized  the  bridle  of 
Loftis'  horse;  that  Loftis  drew  a  loaded  pistol,  telling  the  pur- 
suers to  'keep  off,'  as  they  were  upon  a  public  road;  that  the 
pistol  was  taken  from  Loftis,  and  discharged,  after  which  defend- 
ant Stevens  came  up,  and  struck  Derby  several  times  over 
[*27]  the  head  with  the  butt  of  a  riding  whip;  after  this,  Derby, 
Stevens,  and  the  rest  of  the  party  returned  to  the  store. 

"  Both  of  these  witnesses  testified  that  Owens  was  not  among 
the  persons  pursuing  Derby  and  witnesses,  nor  had  he  any  hand 
or  participaiion  in  the  assault  made  by  Stevens  upon  plaintiff. 

"  After  the  party  had  returned  to  the  store,  Derby  remained 
some  time  there,  and  then  started  off,  as  witness  believed,  to  get 
his  whip.  That  Derby  afterwards  returned  to  the  store,  when 
some  altercation  took  place  between  Derby  and  defendant,  Owens, 
who  pulled  Derby  from  his  horse,  and  struck  him  several  blows, 
with  his  fist,  upon  his  head  and  face;  the  defendant  Stevens  not 
being  present,  nor  in  in  any  way  assisting  in  the  assault  made 
upon  Derby  by  defendant  Owens. 

"  No  other  material  testimony  in  relation  to  said  assaults  was 
offered  by  plaintiff.  After  plaintiff  had  closed  his  testimony ,_  the 
defendants,  by  their  counsel,  moved  the  court  to  instruct  the  jury 
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to  find  a  verdict  for  defendants,  as  ia  case  of  non  suit,  which  mo- 
tion was  overruled  by  the  court. 

"  The  defendants  then  moved  the  Court  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant,  Stevens,  as  in  a  case  of  a  non 
suit,  which  motion  was  overruled  by  the  court.  The  defendants 
then  moved  the  Court  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant,  Owens,  as  in  case  of  a  non  suit,  which  motion  was 
overruled  by  the  court, 

"To  which  said  several  ©ijinions  and  judgments  of  the  court, 
the  defendants  except,  and  pray  this  their  bill  of  exceptions  may 
be  signed,  sealed,  and  enrolled,  and  made  a  part  of  the  records  of 
this  court,  which  is  accordingly  done. 

"  Peter  Lott.     (Seal)," 

The  defendants  appealed  to  this  court. 

Sidney  H.  Little  and  A.  Williams,  for  the  appellants,  cited 
3  stark.  Ev.  l-tttl;  1  Chit.  Plead.  77;  Van  Dusen  et  al.  v.  Van 
Slyckand  Wife,  15  Johns.  222;  Brown  et  al  v.  Howard,  14  Johns. 
119;  1  Saund.  207,  n.  2;  Puller's  N.  P.  285. 

Cyrus  Walker,  for  the  appellee,  cited  3  Stark.  Ev.  1-141,  note  1. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  only 
question  presented  in  this  case  is  the  refusal  of  the  circuit  court 
to  instruct  the  jury  to  find  a  verdict  as  in  case  of  a  non  suit,  as  to 
both  of  the  defendants,  who  are  charged  as  joint  trespassers  in 
assaulting  and  beating  Derby,  who  was  plaintiff  in  the  circuit 
court,  as  to  each  separately,  on  a  motion  in  behalf  of  each.  From 
the  evidence  in  the  bill  of  exceptions,  we  think  the  motion  was 
properly  overruled.  Whether  the  second  assault  by  Ow- 
ens was  a  continuance  of  the  affray  by  Stevens,  and  the  whole  [*28] 
so  closely  connected  as  to  constitute  but  one  joint  action  of 
the  parties,  in  the  scenes  of  violence  disclosed  by  the  evidence, 
was  properly  left  to  the  jury.  They  were  the  judges  of  the  facts 
disclosed  by  the  testimony,  and  unless  the  acts  of  violence  per- 
petrated by  both  on  the  person  of  Derby  were  wholly  discon- 
nected, and  clearly  so,  it  was  manifestly  more  discreet  to  leave 
the  jury  to  decide  on  the  nature  of  the  affray,  and  what  partici- 
pation the  parties  had  in  it,  and  whether  they  were  jointly  acting. 
By  the  verdict,  the  jury  have  found  that  they  were  joint  trespas- 
sers, and  we  see  no  sufiicient  ground  for  disturbing  the  verdict 
and  judgment. 

The  circuit  court  should  doubtless  have  instructed  the  jury 
(if  the  application  had  been  made),  that  they  must  be  satisfied  that 
the  trespass  was  a  joint  one;  and  explained  what  in  contempla- 
tion of  law  would  render  it  so,  otherwise  they  were  bound  to  ren- 
der a  verdict  in  faver  of  the  plaintiff;  and  if  they  considered  the 
evidence  established  separate  trespasses,  then  they  might  render 
a  verdict  against  one  and  acquit  the  other.  The  counsel  for  the 
defendants  clearly  mistook  the  course  which  should  have  been 
pursued  in  the  instructions  asked.  Jtidgment  aflrmed. 
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Hakvey  Ballentine   v.  William  McDowell. 

Appeal  from  Wahash. 

Contract — offer  and  refusal  not  constitute.  In  an  action  for  use  and  occupa- 
tion of  a  ferry  and  ferry  landing,  the  plaintifl  proved  that  the  defendant  had  a 
conversation  with  the  plaintiflE's  agent,  in  which  the  plaintiff's  wished  the  de- 
fendant to  agree  to  pay  a  specific  rent,  to  which  the  defendant  made  no  other 
objection  than  to  the  amount  of  rent  required,  and  offered  a  smaller  sum, 
which  was  not  agreed  to ;  and  that  the  defendant  continued  to  use  and  occupy 
the  premises :  Held  that  the  evidence  was  insufficient  to  establish  the  relation 
of  landlord  and  tenant,  or  to  support  the  action.    («) 

This  was  an  action  of  assumpsit  commenced  by  McDowel 
against  Ballentine,  in  the  Wabash  circuit  court,  for  the  use  and 
occupation  of  a  ferry  and  ferry  landing.  The  cause  was  heard  at 
the  April  term,  1839»  and  judgment  rendered  for  the  plaintiff 
for  $125  and  costs.     The  following  bill  of  exceptions  was  taken: 

"Be  it  remembered,  that  on  the  trial  of  this  cause  there  was 
no  evidence  that  the  defendant  held  or  occupied  the  premises  by 
the  assent  or  permission  of  the  plaintiff,  except  a  conversation 
which  defendant  had  with  the  plaintift''s  agent,  in  which  the 
plaintift''s  agent  wished  the  defendant  to  agree  to  pay  a 
[*29]  specific  rent,  and  in  which  the  defendant  made  no  other 
objection  than  to  the  amount  of  rent  required,  and  of- 
fered a  smaller  sum  which  was  not  agreed  to,  and  defendant 
continued  to  occupy  and  use  the  premises.  Defendant  also 
offered  in  evidence  an  instrument  between  himself  and  one 
Thomas  S.  Hinde,  which  is  as  follows: 

"  '  It  has  been  agreed  by  Th.  S.  Hinde  and  Harvey  Ballentine, 
as  follows :  That  until  other  arrangements  are  made,  we  agree 
as  follows:  1.  That  said  Ballentine  to  pay  the  same  rent  for  Th. 
S.  Hinde's  right  of  ferry  from  Illinois  side,  directly  opposite  and 
front  of  Mount  Carmel,  now  occupied  by  him,  as  he  did  last 
year,  viz.  at  the  rate  of  fifty  dollars  a  year,  and  said  ferry  to  be 
regularly  attended  to  at  said  Hinde's  order,  until  he,  said  Hinde, 
shall  make  a  different  arrangement  with  said  Ballentine  or  other- 
wise. 

"  '  October  18th,  1836. 

"  '  Note.  But  if  any  change  is  made  between  this  and  next 
spring,  by  said  Hinde  as  to  said  ferry,  say  thirty  dollars  a  year, 
or  at  that  rate.  H.  Ballentine. 

Th.  S.  Hinde. 

"  Upon  which  agreement  there  is  the  following  endorsements : 

" '  Rec'd  in  full  for  1836-7,  $60,000.  Th.  S.  Hinde.' 

Cases  Citing  Text.  Hill,  15  111.  61,  62;    Hadley  v.  Morri- 

(a)  Apart  from  the  statute,  action  for  son,  39  111.,  393,  398.    For  right  of  ac- 

use  and  occupation  lies  only  where  tion  given  by  statute,  see   R.  S.,  1874, 

there  is  a  contract,  express  or  implied,  Landlord     and     Tenant,    eh.  80 ; 

and  relation  of  landlord  and  tenant  Cothran's  Stats,  (1885),  p.  914. 
exists    between    parties.    Dudding  v. 
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"  '  We  renew  this  agreement  on  the  same  term  as  last  year,  this 
ISth  Oct.,  1837.  H.  Ballentine. 

Th.  S.  Hinde. 

Witness,  Mary  Taylor.' 

"  '  I  renew  this  agreement  for  the  ferry  from  18th  Oct.  1838,  to 
18th  Oct.  1839,  at  the  same  rate.  H.  Ballentine. 

"  '  Witness,  Chas.  Cavilieb,  Jr.' 

" '  Credit  Harvey  Ballentine  for  1838,  $50  in  full. 

Th.  S.  Hinde.' 

" '  March  2Sth,  1839.  Credit  by  payments  made  for  1839, 
from  ISth  Oct.,  in  part  of  $50,  $25.25.  Th.  S.  Hinde.' 

"Under  which  he  claimed  to  use  the  premises;  but  it  was 
proved  that  he  generally  used  and  occupied  the  premises  of  the 
plaintiff. 

"The  court  gave  verdict  and  judgment  for  the  plaintiff;  to 
which  the  defendant  excepts,  and  prays  his  bill  of  exceptions  to 
be  signed,  sealed,  and  allowed  a  part  of  the  record,  which  is  done. 

J.  Harlan.     (Seal.) 

The  defendant  appealed  to  this  court,  and  assigned  for  error  the 
judgment  of  the  court  upon  the  evidence  adduced. 

E.  B.  Webb,  for  the  appellant,  cited  Bancroft  v.  Wardle,  13 
Johns.  490;  Osgood  v.  Dewey,  13  Johns.  240;  Abeel  v.  Bad- 
cliff,  13  Johns.  298;  Abeel  v.  Radcliff,  15  Johns.  505;  Smith  v. 
Stewart,  6  Johns.  46;  2  Tuck.  Com.  20,  136;  3  Stark.  Ev.  1514. 

O.  B.  FicKLiN,  for  the  appellee,  cited  Norris,  Peake  394; 
2  Tuck.  Com.  20;  1  Munf.  407.  [*301 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  is  an 
action  for  the  use  and  occupation  of  land.  The  cause  was  sub- 
mitted to  the  court,  on  evidence,  without  the  intervention  of  a 
jury,  and  judgment  rendered  for  the  plaintiff  in  the  circuit 
court. 

From  the  bill  of  exceptions  it  is  very  clear,  on  the  evidence 
stated  in  it,  that  there  is  nothing  to  support  the  judgment.  It 
does  not  appear  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties  to  the  action.  An  offer  to  hire,  and  a  refusal 
to  pay  rent,  negatives  the  idea  of  a  contract,  instead  of  support- 
ing one  by  inference;  besides  there  is  no  proof  how  long  the 
party  occupied  the  premises,  nor  was  there  any  promise  to  pay 
any  specific  sum  for  rent,  nor  has  the  value  of  the  use  of  the 
ground  been  shown.  So  far  as  there  is  evidence  of  value,  the  de- 
fendant has  shown  it  to  be  fifty  dollars  per  annum,  under  an  ar- 
rangement with  a  third  person  under  whom  the  defendant  below 
claimed  to  use  the  premises  and  ferry. 

We  cannot  doubt  that  the  judgment  should  be  reversed  with 
costs. 

Judgment  reversed. 


30-31  Merkiwether  v.  Smith.  [Dec.  T. 

Syllabus — Opinion  of  the  Court. 


Henry  W.  Merriwether  and  Robert  L.  Lill,  impleaded  with 
Richard  B.  Hill,  v.  Samuel  Smith,  who  sues  for  the  use  of 
Charles  Gregory. 

Appeal  from  Green. 

1.  Plea — duplex.  In  an  action  against  the  makers,  upon  a  promissory  note, 
the  defendants  pleaded  that  the  plaintiff  represented  to  them  that  he  was  the 
owner  in  fee  simple  of  a  certain  lot  of  land,  and  that  if  the  defendants  would 
execute  the  note  declared  on,  he  would  make  a  good  and  perfect  title  to  said 
lot  of  land,  as  soon  as  the  note  was  executed.  That  they  executed  the  note  in 
consideration  of  the  plaintiff's  promise  to  make  them  a  good  and  sulHcient  deed 
for  said  lot  of  land ;  and  he  did  not,  at  the  time  of  making  the  note,  or  at  any 
time  thereafter,  make  a  good  and  sufficient  deed  for  said  lot;  and  in  truth  and 
in  fact  he  had  no  title  whatever  to  the  same :  Held,  on  demurrer  to  the  decla- 
ration, that  the  plea  was  bad  for  duplicity:  Held,  also,  that  it  was  doubtful 
whether  the  defendants  did  not  base  their  allegation  that  the  plaintiff  did  not 
execute  a  good  and  sufficient  deed  for  the  lot,  because  he  had  no  title  to  con- 
vey. 

2.  ;  title  to  land.  Semble,  That  if  a  deed  of  any  kind  had  been  exe- 
cuted, it  shold  have  been  distinctly  set  forth  in  the  plea,  and  if  it  contained  no 
covenants  of  title,  than  in  the  absence  of  fraud,  the  question  of  title  would 
have  been  at  the  risk  of  grantee ;  and  if  covenants  of  title  were  inserted  in  the 
deed,  it  would  have  been  incumbent  on  the  grantee  to  have  relied  on  them. 

3.  JvT>GUEinT— jurisdiction  of  person   essential.    It  is  error  to  render   a 

judgment  against  a  defendant  who  is  not  served  with  process,  and  who 
[*31]    does  not  appear,  although  his  co-defendants  have  been  regularly  sum- 
moned and  pleaded  to  the  action,  and  judgment  is  rendered  against 
them,    (a) 

This  cause  was  tried  in  the  court  below,  at  the  August  term, 
1839,  before  the  Hon.  William  Thomas. 

J.  J.  Hardin  and  R.  L.  Doyle,  for  the  appellants;  S.  T.  Lo- 
gan for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  debt  brought  on  a  promissory  note  in  favor  of 
Smith,  for  the  use  of  Gregory,  against  Merriwether,  Richard  B. 
Hill,  and  Robert  L.  Hill.  The  summons  was  served  on  Merri- 
wether and  Robert  L.  Hill,  and  returned  not  found  as  to  Richard 
B.  Hill.  Tlie  defendants,  Merriwether  and  Robert  L.  Hill, 
pleaded  specially  that  Smith  represented  to  them  that  he  was  the 
owner  in  fee  simple  of  a  certain  lot  of  land,  and  that  if  the  de- 
fendants would  execute  the  note  declared  on,  he  would  make  a 
good  and  perfect  title  to  said  lot  of  land,  as  soon  as  the  note  was 
executed.  That  they  executed  the  note  in  consideration  of  the 
promise  of  Smith  to  make  them  a  good  and  sufficient  deed  for 
said  lot  of  land;  and  they  aver  that  he  did  not,  at  the  time  of 
making  the  note,  or  at  any  time  thereafter,  make  a  good  and 
sufficient  deed  for  said  lot;  and  in  truth  and  in  fact  the  said 

Cases  Citing  Text.  Statute  now  allows  decision  of  court 

(a)    Denial  of  motion  to  amend  re-  refusing  motion  to  amend  to  be  as- 

cord  can  not  be   assigned  for  error,  signed  for  error.  R.  S-  1874.  Practice, 

Biggs  v.  Savage,  2  Gilm  ,  400,    411.  Ch.  110  g  61. 
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Smith  had  no  title  whatever  to  said  lot  of  land.     "Wherefore,  the 
consideration  of  said  note  had  wholly  failed. 

To  this  plea  Smith  demurred  in  short,  by  consent,  and  the  de- 
fendants below  joined  in  demurrer.  The  court  below  sustained 
the  demurrer,  and  gave  judgment  against  all  three  of  the  defend- 
ants. The  assignment  of  errors  questions  the  correctness  of  the 
decision  in  sustaining  the  demurrer,  and  in  rendering  judgment 
against  Richard  L.  Hill,  who  had  not  been  served  with  process, 
and  had  not  appeared.  The  plea  was  clearly  bad.  It  is  double, 
in  this,  that  it  alleges  that  plaintiffs  did  not  convey  the  lot  by  a 

food  and  sufficient  deed,  and  that  he  had  no  title  to  convey, 
'he  plea  is  also  uncertain,  in  this,  that  it  is  doubtful  whether  the 
defendants  do  not  base  their  allegation  that  the  plaintiff  did  not 
execute  a  good  and  sufficient  deed  for  the  lot,  because  he  had  no 
title  to  convey.  If  a  deed  of  any  kind  was  executed,  that  fact 
should  have  been  distinctly  set  forth;  and  if  it  contained  no  cov- 
enants of  title,  then  in  the  absence  of  fraud,  the  question  of  title 
would  have  been  at  the  risk  of  the  grantee;  and  if  covenants  had 
been  inserted  in  the  deed,  it  would  have  been  incumbent  on  the 
grantee  to  have  relied  on  them.  The  court  consequently  decided 
correctly  in  overruling  the  special  plea.  It  was,  however,  error 
in  giving  judgment  against  Richard  L.  Hill.  For  this  error,  the 
judgment  is  reversed  with  costs,  and  the  cause  remanded  with 
directions  to  enter  judgment  against  the  defendants  who  were 
served  with  process,  and  to  enter  an  order  to  enable  the 
plaintiff  below  to  take  out  a  scire  facias  against  the  de-  [*32] 
fendant  not  served. 

Judgment  reversed. 

Note.    See  Kirkland  v.  Lott,  ante  13 ;  Tyler  v.  Young  et  al,    post;  Miller 
V.  Howell,  1  Scam.  499 


Dakius  B.  Holbeook,  v.  The  Peoeia  Beidge  Company. 
Error  to  Peoria. 

Corporation — sue  as  natural  person.  In  suits  by  corporations  the  same 
rules  prevail  as  in  suits  by  natural  persons.  Process  in  favor  of  a  corporation 
can  be  sent  out  of  the  county  where  the  suit  is  commenced,  only  in  such  cases 
as  it  might  be  so  sent  in  suits  in  favor  of  persons. 

The  only  point  decided  in  this  case  is,  that  a  judgment  by  de- 
fault rendered  in  the  Peoria  circuit  court  against  the  defendant, 
upon  process  executed  in  Fayette  county,  where  the  declaration 
contained  no  averments  to  authorise  the  emanation  of  process  to 
a  foreign  country,  is  erroneous,  and  will  be  reversed  in  the  sup- 
reme court. 

().  Petees  for  the  plaintiff  in  error;  "W.  Feisby  and  G.  T 
Metcalf,  for  the  defendants  in  error. 
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William  B.  Wakren,  v.  Samuel  McHatton. 

Error  to  Schuyler. 

Pleading — amendment  discretionary.  A  motion  to  amend  a  petition  and 
summons,  is  addressed  to  the  sound  discretion  of  the  court,  and  the  refusal  of 
the  court  to  grant  such  motion,  cannot  be  assigned  for  error,    (a) 

This  cause  was  heard  in  the  court  below,  at  the  December  spec- 
ial term,  1839,  before  the  Hon.  Peter  Lott. 

M.  McCoNNEL  and  J.  A.  McDougall,  for  the  plaintiff  in 
error,  cited  2  Bibb  344;  10  Mod.  88;  1  Tomlin's  Law  Diet.  71; 
Graham's  Pract.  .524;  3  Cowen  44,  note;  4  Cowen  555. 

C.  Walker,  for  the  defendant  in  error. 

Smith,  Justice,   delivered  the  opinion  of    the    court : 
[*33]    This  was  an  action  by  petition  and  summons  on  a  prom- 
issory note.     The  plaintiff  in  the  circuit  court  asked  for 
leave  to  amend  the  petition,  by  striking  out  the  figures  19  in  the 
description  of  the  note,  and  inserting  17,  which  the  court  refused. 

This  is  the  only  ground  of  error  assigned.  Whatever  may  be 
our  opinion  on  the  character  of  the  ]>roposed  amendment,  and 
whether  the  court  ought  not  to  have  allowed  it,  still,  as  it  was  an 
application  addressed  to  the  sound  discretion  of  the  court,  and 
that  has  been  exercised,  we  are  not  disposed  to  interfere  with  its 
exercise.  The  refusal  to  grant  the  amendment  is  not  a  cause  to 
error,  and  can  not  be  assigned  as  such.  The  judgment  is  aifinned 
with  costs. 

Judgment  afbrmed. 

Note.  Discretion:  See  Clemson  v.  State  Bank  of  Illinois,  1  Scam.  45; 
Phillips  V.  Dana,  Id. ;  Piggot  v.  Ramey,  Id.  145 ,  M'Kinstry  v.  Pennoyer,  Id. 
319;  Sheldon  v.  Reihle,  Id.;  Bruner  v.  Iniiraham,  Id.;  Vickers  v.  Hill,  Id. 
307;  Harmison  v.  Clark,  Id.  181;  Wallace  v.  Jerome,  Id.;  Garner  v.  Cren- 
Shaw,  [d.  143 ;  Gillet  v.  Stone,  Id. ;  Berry  v.  Wilkinson,  Id.  164;  Grain  v.  Bailey, 
Id.  3-21 ;  Emerson  v.  Clark,  Id. 


Mahlon  D.  Ogden,  Isaac  IS".  Arnold,  Joel  N.  Hayes,  Simeon 
Hyde,  and  Frederick  T.  Hayes,  v.  Erastus  Bowen.  {a) 

Judgment;  not  against  parties  not  in  court.  Where  an  action  of  assumpsit 
is  commenced  against  several,  and  process  is  served  only  on  a  part  of  the  de- 
fendants, it  is  error  to  take  judgment  against  those  who  are  not  served,  and 
who  do  appear. 

J.  Butterfield,  I.  N.  Arnold  and  M.  D.  Ogden  for  the 
plaintiffs  in  error;  G.  Spring  and  G.  Goodrich  for  the  defend- 
ands  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  court:  Tliis 
was  an  action  of  assumpsit  brought  by  Bowen,  as  endorsee,  against 
{a)  For  further  report  of  this  case,  see  4  Scam.  301. 
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Ogden  and  others,  as  makers  of  a  promissory  note.  The  sum- 
mons was  regularly  served  on  three  of  the  defendants  below;  as 
to  one  of  the  other  defendants  it  was  returned  not  found,  and  no 
return  was  made  as  to  the  remaining  defendant.  The  three  upon 
whom  the  summons  had  been  served,  pleaded  non  assumpsit,  and 
the  cause  was,  by  agreement  of  the  plaintiff  below,  and  the  defen- 
dants who  had  pleaded,  submitted  to  the  court  for  trial,  without 
a  jury,  who,  after  hearing  the  evidence,  gave  judgment  against 
the  defendants,  without  designating  that  the  judgment  was  only 
given  against  those  defendants  who  had  been  served  with  process, 
and  who  had  pleaded.  Subsequently  to  the  rendition  of 
the  judgment,  an  execution  was  issued  thereon  against  all  [*34] 
five  of  the  defendants. 

The  assignment  of  errors  questions  the  correctness  of  rendering 
judgment  against  the  defendants  who  had  not  been  served  with 
process,  and  who  had  not  appeared. 

This  was  clearly  erroneous.  At  common  law,  in  an  action 
against  several,  all  must  be  served  with  process;  and  if  some  of 
the  defendants  can  not  be  found,  the  plaintiff  must  proceed  to 
outlawry  against  those  not  found,  before  he  can  take  judgment 
against  those  that  are  served  with  process.  To  remedy  the  great 
delay  that  would  take  place  in  proceeding  to  outlawry  against  the 
defendants  not  served,  the  fourth  section  of  the  "  Act  concerning 
Practice  in  Courts  of  Law,"  (K.  L.,  487;  Gale's  Stat,  529),  au- 
thorizes the  plaintiff  to  proceed  against  such  defendants  as  have 
been  summoned,  and  take  judgment  against  them. 

The  act  also  authorizes  the  plaintiff,  at  any  time  after  judg- 
ment, to  have  a  summons  in  the  nature  of  a  sci.  fa.,  against  the 
defendants  not  served  with  the  first  process,  to  show  cause  why 
they  should  not  be  made  parties  to  the  judgment. 

The  course  pointed  out  in  the  fourth  section  of  the  practice  act 
should  have  been  pursued  in  this  case.  For  this  error  the  judg- 
ment below  must  be  reversed  with  costs ;  and  the  cause  remanded 
to  the  circuit  court  of  Cook  county,  with  directions  to  render  a 
judgment  against  the  defendants  who  had  been  served  with  the 
summons,  and  who  had  pleaded,  and  with  leave  to  the  plaintiff 
below  to  take  out  a  sci.  fa.  against  the  other  defendants. 

Judgment  reversed. 

William  C.  Cole  v.  Charles  H.  Chapman. 
Error  to  Cook. 

1.  Pleading;  arbitration  bond.  In  an  action  upon  an  arbitration  bond,  it  is 
no  objection  to  the  declaration  that  it  does  not  show  that  the  bond  was  exe- 
cuted by  both  parties,  or  that  a  counter  bond  was  executed. 

2.  -^—^,  declaration  on  award.  Where  the  action  is  upon  an  arbitration 
bond,  it  is  only  necessary  to  show  that  the  award  was  made  in  pursuance  of 
the  condition  of  the  bond,  and  that  the  defendant  had  not  complied  with  the 
award.    But  the  rule  is  different  where  the  defendant  submits  to  the  award  of 
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arbitrators  by  bond,  and  the  action  is  on  the  award  itself.  In  that  case  it  is 
necessary  to  state  in  the  declaration  a  mutual  submission ;  because  the  award 
which  is  the  foundation  of  the  action,  being  the  determination  of  a  third  per- 
son between  the  two  others,  who  submit  their  differences  to  his  decision,  it  is 
the  submission  which  creates  the  obligation  to  abide  by  that  determination ; 
and  in  that  case  it  is  not  sufficient  to  state  in  the  declaration  that  the  defendant 
by  bond  submitted  himself  to  the  award  of  the  arbitrators,    (a) 

[*35]  This  cause  was  heard  in  the  Cook  circuit  court,  at  the 
May  term,  1836,  before  the  Hon.  Thomas  Ford.  Judgment 
was  rendered,  on  demurrer  to  the  plaintiff's  declaration,  in  favor 
of  the  defendant.  Chapman.  Cole  brought  the  cause  to  this  court 
by  writ  of  error. 

J.  Dean  Caton,  for  the  plaintiff  in  error,  cited  Butler  v. 
Wegge,  1  Saund.  61  and  notes;  Yeale  v.  Warner,  Idem.  323  and 
notes;  Roberts  v.  Marritt,  2  Saund.  183  and  notes;  1  Saund.  QQ, 
note  1;  1  Saund.  327,  note  (2);  in  support  of  the  declaration. 

G.  Spring,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court.  This  was 
action  of  debt  on  an  arbitration  bond.  The  defendant  demurred 
to  the  declaration  in  the  circuit  court,  and  the  demurrer  was  sus- 
tained, and  judgment  rendered  for  the  defendant.  (1) 

We  have  examined  the  declaration  minutely,  and  do  not  per- 
ceive the  declaration  to  be  defective.  The  exception  that  the 
bond  was  not  signed  by  both  parties,  is  not  a  sufficient  ground 
for  adjudging  the  declaration  bad.  There  are  two  counts  in  the 
declaration  which  set  forth  the  bond  and  condition  with  sufficient 
certainty.  The  first  count  sets  forth  the  substance  of  the  award ; 
and  the  second  the  award  in  hoec  verba.  When  the  action  is 
upon  an  arbitration  bond,  it  is  only  necessary  to  show  that  the 
award  was  made  in  pursuance  of  the  condition  of  the  bond,  and 
that  tlie  defendant  has  not  performed.  But  the  rule  is  different 
where  the  defendant  submits  to  the  award  of  arbitrators  by  bond, 
and  the  action  is  on  the  award  itself.  In  that  case  it  is  necessary 
to  state  in  the  declaration  a  mutual  submission;  because  the 
award  which  is  the  foundation  of  the  action,  being  the  determin- 
ation of  a  third  person  between  two  others,  who  submit  their  dif- 
ferences to  his  decision,  it  is  the  submission  which  creates  the 
obligation  to  abide  by  that  determination;  and  in  that  case  it  is 
not  sufficient  to  state  in  the  declaration  that  the  defendant  by 
bond  submitted  himself  to  the  award  of  the  arbitrators.  (2) 

(1)  The  causes  of  demurrer  assigned  were,  that  there  was  no  allegation  in  the 
declaration  that  the  bond  was  executed  by  both  parties,  or  that  a  counter  bond 
was  executed ;  and  consequently  no  mutuality  was  shown. 

(2)  1  Saund.  61,  marginal  page,  333 ;  3  Saund.  183,  with  notes  and  cases  there 
cited. 

Cases  Citing  Text.  wrong  name  as  containing  holding  not 
(a)  Where  action  is  upon  award  it  is  in  the  printed  report,  i.  e.,  that  a  con- 
necessary  to  allege  in  declaration  a  dition  to  avoid  an  estate  shall  be  con- 
mutual  submission.  Miller  v.  Buckeye  strued  strictly.  Voris  v.  Renshaw,  49 
Mutual  Fire  Ins.  Co.,  3  Bradw.,  125,  111.,  425  433. 
129.      Cole  V.  Chapman  is  cited  by 
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We  think  the  circuit  court  should  have  overruled  the  demur- 
rer. The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
with  leave  to  the  plaintiff  to  proceed  with  the  cause. 

Judgment  reversed. 


Tristram  P.  Hoxey  v.  The  County  of  Macoupin.      [*36] 

Error  to  Macoupin. 

PnACTTCK— judgment  in  debt.  In  an  action  of  debt  against  several,  judgment 
must  be  rendered  against  all  who  are  served  with  process,  or  none,  (a) 

This  cause  was  heard  in  the  court  below  at  the  September  term, 
1838,  the  Hon.  Jesse  B.  Thomas  presiding. 

J.  S.  Greathouse  and  C.  Walker,  for  the  plaintiff  in  error. 
S.  T.  Logan  and  D.  A.  Smith,  for  the  defendant  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  court.  This  was 
an  action  of  debt  brought  by  the  county  of  Macoupin  against 
Tristram  P.  Hoxey,  John  Wilson,  and  Charles  Storer,  on  a  bond 
given  by  the  said  Hoxey,  as  clerk  of  the  County  Commissioners' 
Court  of  Macoupin  county,  with  the  said  Wilson  and  Storer,  his 
sureties.  The  writ  issued  against  the  three  defendants,  Hoxey, 
Wilson,  and  Storer.  The  sheriff  of  the  aforesaid  county  made  his 
return  that  the  writ  was  executed  on  all  the  defendants.  A  decla- 
ration was  filed  against  all  of  the  defendants,  Hoxey,  only,  pleaded 
to  the  declaration,  and  the  cause  was  submitted  to  the  court  for 
trial,  without  the  intervention  of  a  jury.  The  circuit  court  ren- 
dered judgment  against  Hoxey  alone.   This  was  clearly  erroneous. 

The  judgment  of  the  circuit  court  of  Macoupin  county,  is  re- 
versed with  costs;  and  the  cause  remanded  with  directions  to  ren- 
der judgment  against  all  of  the  defendants. 

Judgment  reversed. 

Note.  See  Kimmel  v.  Shultz  et  al.,  Breese  128 ;  Russell  et  al.  v.  Hogan  et 
al,  1  Scam.  552. 


Enoch  Cross  v.  Thomas  Bryant. 

Error  to  Peoria. 

1.  Evidence— ^aroZ  of  writing.  It  is  not  error  to  exclude  parol  evidence  of 
a  contract  of  sale  which'is  contained  in  a  deed  of  assignment,  when  the  written 
evidence  could  be  produced. 

2.  ;  cause  of  objection  to  appear.    The  supreme  court  will  not  infer  that 

a  deed  was  excluded  from  the  jury  in  the  court  below,  upon  the  technical 

Cases  Citing  Text.  In  nxsumpsit  on  joint  contract  judg- 

(a)  Judgment  must  go  against  all  ment  must  be  against  all  defendants 

defendants    served    with    process  or  or  none.    Wight  v.  Meredith,  4  t^^cam., 

none,  unless  one  or  more  of  defendants  360.     In  nssumpnit  against  partners 

interpose  defense  personal  to  himself  judgment  must  be  taken  against  all 

Buch  as  infancy  or  bankruptcy.  McCon-  who  are  served  or  none.     Gribbin  v. 

nel  V.   Swailes,    2   Scam.,    571,    573.  Thompson,  28  111.,  Gl. 
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ground  of  want  of  proof  of  its  due  execution ;  unless  that  reason  is  expressly 
stated  in  the  bill  of  exceptions,  {a) 

3.  Debtor  and  Creditor — preferences.    A  debtor  may  prefer  one  creditor, 
pay  him  fully,  and  thus  exhaust  his  whole  property,  leaving  nothing  for 
others  equally  meritorious.     He  may  also  partially  pay  a  portion  of  his    [*37] 
creditors,  in  unequal  payments,  and  wholly  neglect  his  other  creditors ; 

yet  the  law  will  not  disturb  such  disposition  of  his  property.  (&) 

4.  Assignment— :/br  benefit  of  creditors.  A  deed  of  assignment  made  by  a 
debtor  to  a  trustee  for  the  benefit  of  a  portion  of  his  creditors  (which  were  di- 
vided into  two  classes),  provided  they  became  parties  to  the  deed  within  sixty 
days,  stipulated  that  the  first  class  should  be  paid  in  full,  and  the  second  art- 
ably,  if  there  should  not  be  sufiicieut  to  pay  the  whole,  and  that  the  surplus,  if 
any,  should  be  paid  over  to  the  assignor.  A  memorandum  was  annexed  to  the 
deed,  stating  that  three  creditors  were  not  provided  for  in  the  assignment,  for 
the  reason  that  they  held  securities  by  mortgage :  Held,  that  the  conditions  of 
the  deed  were  not  fraudulent.  Held,  also,  that  the  employing  of  the  assignee, 
as  the  agent  of  the  trustee,  to  take  charge  of  the  property,  did  not  render  the 
transaction  fraudulent,  although  the  agreement  to  employ  him  as  such  agent 
was  made  on  the  same  day  that  the  assignment  was  executed. 

5. ;  .  Semble.  That  the  possession  of  the  property  assigned,  by  the 

assignor,  as  the  agent  of  the  assignee,  where  a  general  assignment  is  made, by 
a  debtor  for  the  benefit  of  his  creditors,  is  not  fraudulent  per  se.  (c) 

This  was  an  action  of  trespass  de  bonis  asportatis.  The  decla- 
ration alleges  that  the  defendants,  on  the  9th  of  April,  1838,  took 
and  carried  away  80,000  feet  of  the  plaintiff's  lumber,  of  i;he  value 
of  $2000. 

The  defendants  pleaded  in  justification  of  the  taking,  that  said 
Bryant,  at  the  time  of  the  taking,  was  sheriff  of  Peoria  county, 
and  said  Smith  was  his  deputy;  that  Henry  M'Cracken and  John 
Struthers,  before  the  said  taking,  sued  out  a  writ  of  attachment 
from  the  circuit  court  of  Peoria  county,  against  William  Pierce, 
Simeon  B.  Johnson,  and  William  H.  Perry,  for  $624.75,  which 
writ  was  delivered  to  said  Smith,  who  levied  it  on  the  property 
mentioned  in  the  declaration,  and  that  said  property  was  the 
property  of  said  Pierce  and  Johnson. 

To  which  plea  the  plaintiff  replied  property  in  himself,  and 
tendered  an  issue  to  the  county,  which  was  joined. 

A  trial  was  had  at  the  July  term  of  the  Peoria  circuit  court,' 
1839,  before  the  Hon.  Thomas  Ford,  and  a  verdict  rendered  for 
the  defendants. 

It  appears  from  the  bill  of  exceptions,  that  "  the  defendants,  to 
maintain  the  issue  on  their  part,  introduced  evidence  to  prove 
that  the  property  mentioned  in  the  plaintiff's  declaration,  was  in 
the  possession  of  William  Pierce  and  Simeon  Johnson,  partners  in 

Cases  Citing  Text.  applied  to  unhold  conveyance  to  wife. 

(rt)  It  can  not  be  urged  as  error  for  Tomlinsonv.  Matthews,  98  HI.,  178,180. 

first  time  in  supreme  court,that  execu-  (c)  Clause,  providing  for  payment  to 

tion  of  document  was  proved  by  orig-  assignors  of  surplus  that  may  remain 

inal  when  it  should  have  been  proved  after  payment  of  debts  of  such  credi- 

by  certified  copy.     Potter  v.  Potter,  tors  as  shall  become  parties  to  assign- 

41  111.,  80,  83.  ment,  does  not  invalidate  it.   Conkling 

ip)    General  rule,    that  creditor  in  v.   Carson,   11  111.,  503,    509;    Finlay 

failing     circumstances    may    prefer  v.  Dickerson,  29  111.,  9,  22. 

one  creditor  to  exclusion  of  others,  See  Strong  v.  Lord,  8  Bradw.  539, 544. 


.1839.]  Cross  v.  Bryant.  38 

Statement  of  the  Case. 

trade  under  the  firm  of  Johnson  &  Pierce,  a  short  time  before  it 
was  taken  bj  the  defendants,  and  that  the  said  Johnson  &  Pierce 
were  then  the  owners  thereof.  To  show  property  in  himself,  the 
plaintiff  called  the  said  Pierce  as  a  witness,  who  testified  that  on 
the  7th  of  April,  1838,  said  property  was  sold  to  the  plaintiff,  and 
that  on  the  morning  of  the  9th  of  April,  he  went  with  the  plaintiff 
to  the  place  where  the  property  then  was,  and  delivered  it  to  him, 
together  with  the  other  property  which  was  sold  at  the  same  time, 
except  some  hogs  which  could  not  be  delivered,  as  they  were  then 
running  at  large  in  the  woods;  and  the  plaintiff"  then  immediately 
constituted  said  Pierce  his  agent  to  attend  to  his  property  as  here- 
after mentioned,  said  agency  having  been  agreed  upon  on 
the  seventh  of  April  aforesaid.  Said  Pierce  further  testi-  [*38] 
fied,  that  the  said  property  was  sold  to  the  plaintiff  in 
trust  for  the  creditors  of  the  said  Johnson  &  Pierce.  Said  wit- 
ness also  testified  that  said  lumber  was  made  at  the  saw  mill  of 
said  Sohnson  &  Pierce,  about  two  miles  distant  from  the  place 
where  it  then  was,  it  then  being  at  a  public  landing  place  in  the 
town  of  Detroit,  in  the  county  of  Peoria,  and  a  large  part  of  it 
formed  into  a  raft  in  the  Illinois  river;  that  the  said  witness  hav- 
ing been  appointed  agent  for  the  plaintiff'  as  aforesaid,  as  such 
agent  took  charge  of  said  lumber  and  went  on  to  complete  the 
raft,  for  the  purpose  of  taking  it  down  said  river  for  the  plaintiff', 
to  Peoria,  and  he  proceeded  so  to  do;  but  on  the  same  day,  be- 
fore the  lumber  was  removed  by  the  witness,  it  was  taken  by  the 
defendants.  In  answer  to  a  question  by  defendants'  counsel,  the 
witness  stated  that  the  said  sale  was  by  a  deed  of  assignment 
from  Johnson  &  Pierce  to  the  plaintiff,  of  the  said  property, 
made  on  the  seventh  day  of  said  April;  whereupon  the  judge,  on 
motion  of  the  defendant,  excluded  so  much  of  the  evidence  of  the 
witness,  as  related  to  the  sale  of  said  property. 

The  plaintiff  offered  to  introduce  a  deed  of  assignment  of  the 
.property  from  Johnson  &  Pierce  to  the  plaintiff,  in  trust  for  their 
creditors,  which  was  objected  to,  and  the  deed  rejected. 

The  deed  was  an  indenture  of  three  parts.  Johnson  &  Pierce 
of  the  first  part,  said  Cross  of  the  second  part,  and  William  Mil- 
ler and  others,  creditors  of  said  Johnson  &  Pierce,  who  should 
execute  the  indenture  within  sixty  days,  of  the  third  part,  and 
was  dated  April  7th,  1838. 

This  deed  conveyed  the  property  in  question,  upon  trust  that 
Cross  should  immediately  take  possession  of  it,  and  at  public  or 
private  sale,  sell  it,  and  appropriate  the  proceeds  as  follows,  viz: 

1.  To  pay  the  costs  of  the  assignment  and  expenses  of  the  exe- 
cution of  the  trusts. 

2.  To  pay  certain  creditors  named  the  full  amount  of  their 
debts,  if  they  should  execute  the  deed  within  sixty  days. 

3.  To  pay  to  other  creditors  who  should  execute  the  deed  within 
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sixty  days,  their  respective  debts,  or  a  ratable  proportion  thereof, 
if  proceeds  should  be  insufficient  to  pay  the  whole. 

4.  If  any  thing  remain,  to  pay  it  over  to  Johnson  &  Pierce. 

The  deed  contained  a  grant  of  full  powers  to  Cross,  and  cove- 
nant, by  Cross,  to  execute  the  trusts  in  the  deed.  The  deed  re- 
fers to  schedule  marked  B,  and  made  part  of  the  deed,  as  "  a 
schedule  of  the  several  creditors  of  the  said  Johnson  &  Pierce, 
with  the  amounts  respectively  due  them,  as  nearly  as  can  now  be 
recollected  and  ascertained  by  said  Johnson  &  Pierce." 

The  deed  is  signed  and  sealed  by  Johnson  &  Pierce,  by  Cross, 
and  by  many  of  the  creditors  of  said  Johnson  &  Pierce. 

Among  the  creditors  named  in  the  schedule  is  said  Cross,  and 
his  debt  is  put  down  at  $58.81. 
[*39]         The  following  memorandum  is  attached  to  the  deed: 

"  In  the  foregoing  schedule  of  debts  are  not  included 
three  notes  due  to  M'Cracken  &  Struthers,  amounting  to  about 
three  thousand  dollars;  also  a  note  of  five  hundred  dollars  to 
William  H.  Perry;  also  a  note  of  about  five  hundred  dollars  to 
Josephus  Loring;  all  of  said  notes  being  secured  by  mortgages 
on  the  real  estate  and  mills  and  fixtures  of  the  assignors." 

The  plaintiff  excepted  to  the  decisions  of  the  court,  and  brought 
.the  cause  to  this  court  by  writ  of  error. 

The  errors  assigned  are — 

1.  That  the  judge  excluded  so  much  of  evidence  as  related  to 
the  sale  for  property  mentioned  in  the  plaintiff  declaration. 

2.  In  refusing  to  admit  the  deed  of  assignment  offered  in  evi- 
dence by  the  plaintiff. 

Onslow  Peters,  for  the  plaintiff  in  error:  1.  Was  the  deed  of 
assignment  which  the  plaintiff  offered  in  evidence,  admissible  for 
the  purpose  of  proving  property  in  the  plaintiff? 

As  is  purported  to  convey  the  property  in  controversy,  it  was 
proper  evidence  unless  it  was  fraudulent  upon  its  face;  i.  e.,  un- 
less it  was  in  such  form,  or  contained  such  provisions  as  to  render- 
it  fraudulent  in  law. 

1.  A  debtor  has  a  right  to  prefer  his  creditors  by  appropriat- 
ing his  property  for  the  full  payment  of  one,  or  one  class,  to  the 
total  exclusion  of  another,  by  paying  or  conveying  to  that  one,  or 
class,  any  particular  portion  of  his  property.  Holbird  v.  Ander- 
son et  aL,  5  Term  R.  238;  Meaux  et  al.  v.  Howell  et  al.,  4 
East,  1;  or, 

2.  A  debtor  may  lawfully  convey  his  property  in  trust  to 
another  for  the  benefit  of  any  one  creditor  or  class  of  creditors, 
and  may  direct  by  his  conveyance  how  and  to  whom  the  proceeds 
shall  be  appropriated  and  paid.  Grover  v.  Wakeman,  11  Wend. 
194,  and  authorities  there  cited;  Estwich  v.  Coillard,  5  T.  R. 
423-5. 

Whatever  doubts  may  formerly  have  existed  as  to  this  right  of 
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preference  by  a  debtor,  the  doctrine  is  now  too  well  settled  to  be 
shaken.     Kent's  Com. 

3.  A  general  assignment  of  a  debtor's  property  in  trust  for 
all  his  creditors,  is  valid  when  it  is  coupled  by  no  unjust  condi- 
tions for  the  purpose  of  coercing  the  creditor. 

In  Massachusetts  it  is  now  perhaps  the  settled  doctrine,  that 
such  a  general  assignment  is  not  valid ;  but  this  is  peculiar  to  that 
and  the  other  New  England  States,  and  is  part  of  their  local  com- 
mon law.  Widgery  v.  Haskell,  5  Mass.,  144;  Harris  v.  Sumner, 
2  Pick.,  129. 

Such  is  not  the  doctrine  of  the  common  law  of  England  or  of 
the  United  States  generally.     Pichstocli  v.  Lysion,  3  Maule  & 
Selw.,  371;   5  Term  R,  238;  5  T.  Pv.,  420,  ci'ted  above; 
Marbury  v.  Brooks,  7  Wheat.,  556;  Halsey -y.  Fairbanks,    [*40] 
reported  in  Appendix  to  Oliver's  Conveyancing,  560,  566; 
and  same  case  reported  in  4  Mason. 

4.  It  is  as  well  settled  also  that  a  debtor  may  convey  his  prop- 
erty in  trust  for  the  benefit  of  a  particular  ci-editor  or  class  of 
creditors,  who  shall  give  their  assent  thereto,  by  becoming  par- 
ties to  the  deed  of  assignment. 

No  authority  to  the  contrary  is  recollected.  Meaux  v.  Howell, 
4  East,  1,  above  cited;  Widgery  v.  Haskell,  cited  above;  Halsey 
V.  Fairbanks,  as  above  cited;   Hasting  v.  Baldwin,  19  Mass.,  552. 

5.  And  he  may  convey  in  trust  part  of  his  property  to  pay  one 
or  a  part  of  his  creditors. 

Lord  Abingdon  conveyed  property  in  trust  for  his  creditors, 
except  one  Townsend,  who  was  not  named  in  the  schedule ;  and  it 
was  held  no  fraud,  as  it  did  not  appear  he  was  excluded  for  the 
purpose  of  defrauding  him  by  securing  the  property.  Estwich  v. 
Coillard,  5  T.  R.,  420;  per  Buller,  Jr.,  —  cited  and  approved  by 
Stor}^,  J.,  in  Halsey  v.  Fairbanks,  above. 

II.  Do  any  of  the  provisions  of  this  deed  of  assignment  invade 
or  interfere  with,  these  well  settled  principles? 

1.  It  does  not  appear  on  the  face  of  the  deed  whether  all  the 
property  of  the  assignors  was  or  was  not  conveyed  to  the  plaintiff 
in  trust;  non  constat,  but  they  reserved  enough  to  pay  all  other 
creditors  not  named  in  the  schedule. 

2.  It  does  not  appear  on  the  face  of  the  deed  that  there  were 
any  other  creditors  of  J'ohnson  &  Pierce.  If  there  were,  it  is  a 
question  arising  extrinsic  of  the  deed,  and  is  no  reason  for  exclud- 
ing the  deed  itself  as  evidence. 

3.  If  the  memorandum  is  to  be  deemed  part  of  the  deed,  it 
rebuts  any  presumption  of  fraud,  because  it  shows  that  the  per- 
sons therein  named,  were  already  otherwise  secured. 

4.  The  persons  named  in  the  memorandum  might  have  become 
parties  to  the  deed,  and  received  the  benefit  of  its  provisions,  as 
the  second  class  of  creditors  of  Johnson  &  Pierce.     Grover  v. 
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"Wakeman,  11  Wend.,  192-i.  In  the  case  here  cited,  a  class  of 
creditors  designated  as  No.  2,  were  provided  for,  if  they  would 
receive  their  dividend  and  discharge  the  assignor  in  full. 

The  assignees  were  next  to  pay  all  the  other  just  debts  of  the 
assignor.  It  was  held,  per  Sutherland,  J.,  that  though  class  No. 
9,  refused  to  come  in  as  class  No.  2,  yet  they  could  come  in  to 
share  in  the  benefits  of  the  provision  for  class  No.  3. 

In  the  case  at  bar  all  the  creditors  who  should  execute  the  deed 
in  sixty  days  might  come  in.  No  one  was  excluded.  The  latter 
clause,  referring  to  the  schedule  of  creditors  and  debts,  marked 
B,  excludes  no  one,  and  is  added  only  to  show  to  some  extent 
the  situation  of  the  assignors,  as  to  their  debts  and  their 
[*41]    creditors. 

5.   The  deed  debarred  or  delayed  no  one  from  pursuing 
his  legal  remedies. 

6.  The  time  allowed  for  the  creditors  to  become  parties,  was 
neither  so  long  nor  so  short  as  to  raise  any  presumption  of  fraud. 
It  was  a  reasonable  as  well  as  a  usual  time. 

7.  It  was  not  a  mere  naked  trust  in  the  plaintiff;  being  him- 
self a  creditor,  he  had  a- right  to  take  the  property  in  security  for 
himself  and  others.  And  if  the  other  creditors  chose  not  to  be- 
come parties,  they  should  have  garnisheed  the  assignee,  so  as  to 
have  charged  the  surplus,  and  not  have  attached  the  property. 
Hastings  v.  Baldwin,  17  Mass.,  557. 

8.  The  clause  authorizing  the  assignee  to  pay  the  surplus  to  the 
assignors,  is  not  fraudulent,  but  rebuts  the  presumption  of  fraud. 
It  shows  an  honest  intent.  It  directs  the  assignee  to  do  only 
what  the  law  would  have  required  him  to  do  if  the  clause  had 
been  omitted. 

The  law  would  have  raised  a  resulting  trust  in  favor  of  the  as- 
signor, so  as  to  charge  any  surplus  remaining  in  his  hands,  after 
having  executed  his  trust.  Because  the  parties  agree  to  do  what 
the  law  would  reqnire  or  compel  them  to  do,  it  would  be  strange 
if  this  would  condemn  them  for  fraud.  Halsey  v.  Fairbanks, 
Oliver's  Con.  and  4  Mason  R.,  before  cited,  and  the  authorities 
there  referred  to  by  Story,  J. 

9.  No  judicial  decisions  have  been  found  to  sustain  the  objec- 
tions to  this  deed. 

The  following  may  be  noticed  as  at  :^st  view  having  such  a 
tendency.  .     .  ;    . 

The  deed  of  assignment  in  this  case  directed  the  application  of 
the  proceeds  of  the  assigned  property,  and  part  of  it  to  pay  cer- 
tain creditors,  "  provided  that  none  of  said  creditors  shall  be  en- 
titled to  the  benefit  of  this  assignment,  excepting  such  as  shall, 
within  ninety  days,  signify  their  assent  to  it,  and  release  the  par- 
ties of  the  first  part  (the  assignors),  by  signing  and  sealing  these 
presents;"  held,  that  this  compulsory  clause  rendered  the  assign- 
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meiit  void  as  to  other   creditors.     Atkinson  v.  Jordan  et  al.,  5 
Ohio,  293. 

The  assignment  in  this  case  made  a  provision  for  a  class  of 
creditors  called  JSTo.  2,  provided  they  "  should  discharge  in  full 
their  respective  claims  and  demands  against  the  assignors."  For 
this  compulsory  clause  the  court  declared  it  fraudulent.  Grover 
V.  Wakeman,  11  Wend.,  187. 

This  assignment  contained  a  similar  coercive  clause;  and  the 
Chancellor  set  it  aside  so  far  as  the  ti-usts  had  not  been  executed 
by  an  appropriation  of  the  proceeds  under  the  assignment.  Ames 
V.  Blunt,  5  Paige,  13. 

These  decisions,  and  those  referred  to  in  these  cases,  are  all  that 
are  recollected  on  this  subject,  though  there  are  many  cases  the 
other  way,  even  on  this  point. 

But  these  three  cases  are  different  from  the  case  at  bar, 
as  the  creditors  of  Johnson  &  Pierce  release  nothing,  and    [*42] 
are  required  to  give  up  nothing,  but  merely  to  receive  their 
money  so  far  as  there  is  property  to  pay  them,  by  this  voluntary 
provision,  and  are  at  the  same  time  still  left  to  pursue  their  legal 
remedies  unrestrained. 

The  delivery  of  the  property  in  the  assignment  to  the  assignee 
was  sufficient.  All  that  the  law  requires  to  transfer  the  property 
is  to  give  to  the  vendee  dominion  over  it.     Wilus  et  al.  v.  Ferris, 

5  Johns.,  34-1;  Shumway  v.  Butter,  8  Pick.,  44;  2  Kent's  Com. 
S.  T.  Logan  and  C.  Walker,  for  the  defendants  in  error,  con- 
tended, 1st.  Where  a  contract  is  in  writing,  parol  evidence  is  not 
admissible  to  prove  the  same. 

2d,  There  was  no  evidence  to  prove  the  execution  of  the  deed 
offered  in  evidence. 

3d.  Said  deed  is  void  because  possession  did  not  accompany  it. 

4th.  It  is  void  because  it  provides  only  for  such  creditors  as 
shall  sign  it  in  sixty  daj^s. 

5th.  Because  it  provides  that  the  proceeds  shall  be  paid  to  Pierce 

6  Johnson  before  M'Cracken  &  Struthers  have  their  debt  dis- 
charged. 

Smith,  Justice,  delivered  the  opinion  of  the  court.  This  was  an 
action  of  trespass  de  bonis  asportatis.  Declaration  in  the  usual 
form,  and  plea  of  justiiication.  Two  grounds  are  assigned 
for  error.  1.  The  court' erred  in  excluding  so  much  of  the  evi- 
dence as  related  to  the  sale  of  the  property  mentioned  in  the 
declaration.  2.  That  it  also  erred  in  refusing  to  admit  the  deed 
of  assignment  offered  in  evidence  by  the  plaintiffs.  From  the 
bill  of  exceptions  it  appears  that  only  so  much  of  the  evidence  as 
related  to  the  sale  of  the  property  named  in  the  declaration  as 
was  contained  in  the  written  assignment  describedJ)y  the  witness, 
was  excluded,  and  therefore  the  parol  evidence  ^f  the  sale  of 
which  there  existed  written  evidence  in  the  possession  of  the  party, 
which  could  be  produced,  was  properly  rejected.     On  the  second 
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point,  although  it  does  not  appear  upon  what  ground  the  circuit 
court  refused  to  admit  the  deed  of  assignment  in  evidence,  jet  it 
is  manifestly  proper  to  consider  that  it  could  not  have  been  upon 
the  technical  ground  of  want  of  proof  of  the  due  execution  of  the 
instrument;  for  if  that  had  been  the  reason,  it  would,  we  think, 
have  been  so  expressed  in  the  bill  of  exceptions.  The  ground 
doubtless  was  that  of  the  assignment's  being  fraudulent  per  se. 

From  an  examination  of  the  deed  of  assignment  we  can  see  no 
gi'ound  upon  which  this  opinion  can  be  sustained.  The  deed  con- 
veyed the  property  upon  trust,  and  declared  that  the  assignee 

should  take  immediate  possession  of  it,  and  sell  it  at  pub- 
[^•iS]    lie  or  private  sale,  and  appropriate  the  proceeds.  1.  To 

pay  the  costs  of  the  assignment  and  expenses  of  the  trust, 
incurred  in  its  execution.  2.  To  pay  certain  creditors  named  the 
full  amount  of  their  respective  claims  if  they  should  execute  the 
deed  in  sixty  days.  3.  To  pay  to  other  creditors,  who  should  ex- 
ecute the  deed  within  sixty  days,  their  respective  debts,  or  ratable 
proportions  thereof,  if  proceeds  should  be  insufficient  to  pay  the 
whole.  4.  If  anything  remain,  to  pay  it  over  to  the  assignors.  It 
also  contains  a  grant  of  full  power  to  Cross,  and  covenants  by 
Cross,  the  trustee,  to  execute  the  trusts  contained  in  the  deed.  A 
schedule  of  the  several  creditors  of  the  assignors,  with  the  debts 
respectfully  due  them,  is  referred  to,  and  made  a  part  of  the  deed. 
The  deed  is  duly  executed  by  the  assignors,  by  Cross,  the  trustee, 
and  by  many  of  the  creditors,  of  whom  Cross  is  one.  A  memo- 
randum is  attached  to  the  deed  reciting  that  the  claims  of  three 
creditors  are  not  inserted,  because  the  debts  due  by  the  assignors 
to  them  are  secured  by  mortgages  on  real  estate.  This  is  not  the 
case  of  an  assignment  which  is  to  depend  on  unjust  conditions. 
It  is  positive  and  absolute;  and  no  unjust  terms  are  coupled  with 
it  to  coerce  the  acceptance  of  it  by  the  creditors  of  the  assignors. 
They  are  not  required  to  accept  the  property,  nor  is  the  payment 
of  its  avails  to  be  made  to  them  on  the  condition  of  their  execut- 
ing an  absolute  release  of  their  respective  claims  against  the 
debtors.  The  acceptance  on  their  part  is  to  be  purely  voluntary, 
and  they  are  left  free  to  pursue  whatever  remedy  they  may  elect 
to  compel  the  payment  of  the  residue  of  tlieir  claims,  in  case  the 
avails  of  the  assigned  property  should  prove  inadequte  to  the  li- 
quidation of  the  whole  debts. 

In  the  case  of  Clark  et  al.  v.  White^  12  Peters,  178,  the  supreme 
court  of  the  United  States  say,  "the  debtor  may  prefer  one  creditor, 
him  fully,  and  exhaust  his  whole  property,  leaving  nothing  to  pay 
others  equally  meritorious.  Yet  their  case  is  not  remedial ;  and  why 
may  not  debts  be  partially  paid  in  unequal  amounts?  If  those 
w4io  get  partial  payments  are  willing  to  give  releases,  it  is  their 
own  matter,  and  should  a  third  person  interfere,  debtor  and  cred- 
itor would  well  say  to  liim,  you  are  a  stranger,  and  must  stand 
aside."     Such  seems  to  be  the  acknowledged  rule  of  the  present 
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day  in  the  courts  in  England,  and  most  of  the  United  States,  and 
is  too  well  settled  to  be  now  disturbed.  The  rule,  where  bank- 
rupt laws  prevail,  may  necessarily  be  different  but  not  so  with  us. 

The  provision  in  the  deed  requiring  the  payment  over  of  any 
surplus,  should  there  be  such,  to  the  assignors,  was  not  an  im- 
proper condition.  It  was  but  the  declaration  of  a  resulting  trust, 
which  the  law  would  raise  had  it  not  been  inserted.  Nor  can  the 
exclusion  of  the  mortgage  creditors,  named  in  the  memo- 
randum, alter  the  principle,  ^^ndeed  they  might  justly  be  [*44] 
considered  as  already  secured. 

We  are  of  opinion  that  the  judgment  should,  be  reversed  with 
costs,  and  the  cause  be  remanded  to  the  circuit  court  for  fm-ther 
proceedings. 

Judgment  reversed. 


George  T.  Pukkett  and  William  H.  Graves  v.  John   Greg- 
ory. 
Error  to  Morgan. 

Pleading — failure  of  consideration.  In  an  action  upon  a  promissory  note  "by 
the  payee  atjainst  the  makers,  the  defendants  pleaded  that  the  plainti£E  sold  to 
them  all  the  interest  and  right  of  the  plaintiff  in  the  Illinois  Land  As- 
sociation, and  the  dividends  which  the  plaintiff  was  entitled  to  from  the 
association,  for  the  sale  of  choice  of  lands  in  said  association ;  and  that  the 
plaintiff  covenanted  and  agreed  with  the  defendants,  to  convey  said 
lands  to  the  defendant,  and  to  pay  to  the  association,  at  the  date  of  the  sale, 
the  amount  bid  by  said  plaintiff  for  choice  of  lands  in  the  association,  and  that 
the  said  defendants  should  receive  the  dividend  which  said  plaintiff  was  enti- 
tled to,  arising  out  of  the  payment  of  choice  money  as  aforesaid.  In  consid- 
eration of  which  the  defendants  executed  the  note  upon  which  the  action 
was  brought.  They  also  averred  that  the  choice  money  which  they  were  to 
receive,  amounted  to  $163,  and  that  the  plaintiff  had  failed  to  pay  the  amount  bid 
by  him  for  choice  of  lands,  in  consequence  of  which  the  defendants  had  not 
received  the  dividend :  Held,  that  the  plea  was  good  as  a  plea  of  partial  fail- 
ure of  consideration. 

This  was  an  action  of  debt  by  petition  and  summons,  in  the 
Morgan  circuit  court,  upon  a  promissory  note.  The  cause  was 
tried  at  the  March  term,  1838,  before  the  Hon.  Jesse  B. 
Thomas.  The  plea  mentioned  in  the  opinion  of  the  court,  is  as 
follows : 

"  And  the  said  defendants  come  and  defend,  &c.,  and  say  that 
as  to  one  hundred  and  sixty-three  dollars,  part  of  the  debt  in  the 
petition  mentioned,  the  plaintiff  actionem  non;  because  they  say 
that  on  the  23d  day  of  August,  1836,  the  plaintiff  sold  to  these 
defendants  certain  parcels  of  land  situated  in  Illinois,  being  all 
the  right  and  interest  of  said  plaintiff  in  the  Illinois  Land  As- 
sociation, and  also  sold  the  defendants  the  dividends  which  the 
plaintiff  was  entitled  to  from  the  said  association  from  the  sale  of 
choice  lands  in  said  association;  and  the  plaintiff  covenanted  and 
agreed  with  defendants  to  convey  said  lands  to  defendants,  and  to 
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pay  to  the  association  presently,  to  wit,  at  the  date  aforesaid,  the 
amount  bid  by  said  plaintiff  for  choice  of  lands  in  said  associa- 
tion, and  that  said  defendants  should  receive  the  dividend  which 
said  plaintiff  was  entitled  to,  arising  out  of  the  payment  of  choice 
money  as  aforesaid.  In  consideration  of  which  sale  and 
[^•45]  agreements  on  the  part  of  the  plaintiff,  the  defendants  exe- 
cuted the  note  in  the  petition  mentioned,  and  the  defend- 
ants aver  that  the  choice  money  to  which  the  plaintiff  was  entitled 
from  the  association  aforesaid,  and  which  the  said  plaintiff  cove- 
nanted that  these  defendants  should  receive,  amounted  to  the  sum 
of  one  hundred  and  sixty-three  dollars.  And  they  further  aver 
that  the  said  plaintiff  hath  not  paid  the  amount  bid  by  him  for 
choice  of  lands  in  said  association,  in  consequence  of  which  fail- 
ure of  the  plaintiff  to  pay  said  association  the  amount  bid  as  afore- 
said, the  defendants  have  not  received  the  dividend  due  said 
plaintiff,  as  said  plaintiff  covenanted  that  said  defendants  should 
receive.  Wherefore  the  defendants  say  that  the  consideration  for 
which  said  note  in  the  petition  mentioned  was  given,  hath  failed 
to  the  extent  of  one  hundred  and  sixty-three  dollars  as  aforesaid, 
all  which  they  are  ready  to  verify  &c.     Wherefore  &c." 

Wm.  Tuomas,  for  the  plaintiffs  in  error.  Mieon  Leslie,  for 
the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  It  is  not 
important  to  examine  but  one  of  the  grounds  assigned  for  error 
in  this  cause.  That  is  the  decision  of  the  court  on  the  demurrer 
to  the  third  amended  plea. 

This  plea  contained  facts  which,  if  proven,  would  form,  in  our 
opinion,  a  clear  failure  of  a  part  of  the  consideration  on  which 
the  note  must  have  been  based.  It  certainly  must  have  been  one 
of  the  inducements  to  the  making  of  the  note,  that  the  makers 
should  be  entitled  to  and  receive  these  proportions  of  the  divi- 
dends from  the  association  on  the  sale  of  the  lands.  If  the  plain- 
tiff* below  agreed  to  pay  the  amount  bid  for  the  choice  of  lands, 
and  it  was  a  condition  that  he  should,  by  the  rules  of  the  associa- 
tion and  of  the  sales  of  the  lands,  pay  the  amount  bid  before  he 
could  be  entitled  to  a  dividend  from  the  proceeds  of  the  sale,  from 
the  company;  then,  if  by  such  refusal  or  neglect  to  pay,  by  the 
plaintiff,  the  defendants  were  prevented  from  receiving  their  pro- 
portion thereof,  the  terms  upon  which  the  contract  was  made, 
were  not  complied  with  to  the  extent  of  the  dividends  he  would 
otherwise  have  been  entitled  to  receive,  M^liich  would  be  a  matter 
of  proof  on  the  trial.  We  are  of  opinion  the  plea  was  substan- 
tially good;  and  that  the  circuit  court  ought  to  have  overruled 
the  demurrer  to  it.  The  judgment  of  the  circuit  court  is  reversed 
with  costs;  and  the  cause  is  remanded  with  instructions  to  the 
circuit  court  to  proceed  in  the  cause  in  conformity  to  this  opinion. 

Judgment  reversed. 


1S39.]  Leggett  v.  Chkisman.  46 

Syllabus — Opinion  of  the  Court. 

John  Leggett  v.  Charles  Chkisman.  [*46] 

Appeal  from  Morgan. 

ApPEAii — by  one  of  several-  One  of  several  defendants  may  appeal  from  a 
judgment  of  a  justice  of  the  peace,  though  the  other  defendants  refuse  to  join 
in  the  appeal. 

The  appeal,  in  the  court  below,  was  dismissed  at  the  March 
term,  1839,  bj  the  Hon.  Stephen  T.  Logan. 

Wm.  Bkown,  for  the  appellant.     J.  Lamborn,  for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  This 
was  a  suit  originally  brought  before  a  justice  of  the  peace  of  Mor- 
gan county,  by  Charles  Chrisman  against  John  Leggett,  who  was 
impleaded  with  Francis  A.  Landram  and  James  Tucker.  Leg- 
gett, the  appellant,  pleaded  non  est  factum.  Judgment  was  ren- 
dered by  the  justice  of  the  peace  against  all  tlie  defendants.  Leg- 
gett appealed  from  the  judgment  of  the  justice  of  the  peace,  to 
the  circuit  court  of  Morgan  county.  The  two  other  defendants 
refused  to  join  in  the  appeal.  In  the  circuit  court  the  appellee 
moved  to  dismiss  the  appeal,  because  the  other  defendants  had 
not  joined  in  the  appeal,  which  motion  was  sustained  by  the 
court,  and  the  suit  dismissed  accordingly.  On  a  judgment 
against  several  parties,  the  writ  of  error  must  be  brought  in  all 
their  names,  provided  they  are  all  living  and  aggrieved  by  the 
judgment;  for  otherwise  this  inconvenience  would  ensue,  that 
every  defendant  might  bring  a  writ  of  error  by  himself,  and  by 
that  means  delay  the  plaintiif  from  his  execution  for  a  long  time, 
and  from  having  any  benefit  of  his  judgment,  though  it  be 
affirmed  once  or  oftener;  and  if  the  writ  of  error  in  such  a  case 
be  brought  by  one  or  more  of  the  defendants,  it  may  be  quashed, 
or  the  court  will  give  the  plaintiff  leave  to  take  out  an  execution. 

If  a  writ  of  error  be  brought  in  the  names  of  the  several  par- 
ties, any  one  or  more  refuse  to  appeal  and  assign  error,  they 
must  be  summoned  and  se\  ered,  after  which  the  writ  of  error 
may  be  proceeded  in  by  the  rest  alone.  These  reasons  do  not 
apply  to  a  court  of  a  justice  of  the  peace.  No  writ  of  error  lies 
to  that  court;  the  party  is  bound  to  appeal  his  suit  in  twenty 
days,  or  he  is  precluded.  This  practice  is  not  productive  of  a 
delay.  The  judgment  of  the  circuit  court  of  Morgan  county  is 
reversed  with  costs;  and  the  cause  remanded  to  be  tried  upon  its 
merits. 

Judgment  reversed, 

(1)  2Tidd's  Pract.  1190;  Viner's  Abridgt.  57-91;  Cro.  Eliz  115;  Story's 
Plead.  370. 
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[*47]  William  P.  Bryan  v.  George  Smith. 

Error  to  Madison. 

1.  Evidence;  parol  of  writing.  Parol  proof  is  inadmissible,  in  an  action 
of  account,  to  show  that  the  defendants  admitted  that  tlie  plaintiifs  were  ten- 
ants in  common  with  them,  of  the  premises  for  an  account  of  the  rents  and 
profits  of  which  the  action  was  brought,  while  written  evidence  existed,  which 
it  was  in  the  power  of  the  plaintiffs  to  produce. 

3.  Practice;  taxation  of  costs.  In  the  courts  of  Illinois,  the  clerk  enters 
the  judgment  on  his  record,  when  rendered,  and  costs  are  awarded  without 
any  specification  of  the  amount.  He  subsequently  makes  up  his  costs  without 
any  taxation  by  the  court,  and  inserts  them  in  the  writ  of  fieri  facias.  When- 
ever a  second  or  alias  writ  issues,  the  costs  attendant  on  the  first  writ,  are  in- 
cluded with  the  additional  costs  in  the  second  writ,  and  those  of  an  alias,  in  like 
manner,  in  apluries,if  it  issue;  hence  the  alias  and  pluriescan  not  correspond 
with  the  original  writ  of  fieri  facias ,  and  a  variance  between  them  in  the 
amount  of  costs,  is  not  material,  (a) 

This  was  an  action  of  account  brought  in  the  circuit  court  of 
Madison  county,  to  obtain  an  account  of  the  rents  and  profits  of 
a  certain  mill  and  tract  of  land  in  Madison  county,  of  which  the 
plaintiffs  claimed  to  be  tenants  in  common  with  the  defendants. 
The  defendants  pleaded  that  they  were  not  bailiffs  of  the  plain- 
tiffs, and  that  they  were  not  tenants  in  common  with  the  plain- 
tiff's.    Issue  was  taken  on  these  pleas. 

The  cause  was  heard  in  the  Court  below,  at  the  June  term, 
1834,  before  the  Hon.  Theophilus  W.  Smith.  Judgment  was 
rendered  for  the  defendants.  The  plaintiffs  brought  the  cause  to 
this  Court  by  writ  of  error.  On  the  trial  in  the  Court  below, 
the  plaintiffs  offered  to  prove,  by  a  witness,  that  the  defendants 
had,  before  the  commencement  of  this  action,  admitted  that  they 
held  the  premises  in  qiiestion  as  tenants  in  common  with  the 
plaintiffs;  to  which  the  defendants  objected,  and  the  Court  sus- 
tained the  objection,  and  the  plaintiffs  excepted. 

The  plaintiffs  then  read  in  evidence  a  judgment  rendered  in 
the  Madison  Circuit  Court  in  favor  Schlater,  Bryan,  and  Bryan 
against  Robert  Collet,  for  $5678.95  damages,  and  costs  of  suit. 
Tliey  then  offered  in  evidence  a  writ  of  fieri  facias  issued  from 
said  Court,  for  $5678.95  damages,  with  interest  from  the  date  of 
the  judgment  (May  30th,  1820),  and  $14.80|  costs,  in  favor  of 
Schlater,  Bryan  and  Bryan  against  Collet,  dated  June  6th,  1825. 
On  the  back  of  said  execution  was  endorsed  a  credit  of  $500. 
This  writ  was  levied  by  the  sheriff  of  Madison  county,  on  the 
"  undivided  half  part  of  the  east  half  of  section  17  in  township 

Cases  Citing  Text.  for  costs  generally.  Pearl  ».  Well- 
(a)  Practice,  stated  in  head  note,  mans,  11  III.,  352,  3(50. 
held  correct,  Swiggiul  rs.  Harber,  4  In  suits  for  taxes  it  is  proper  to  en- 
Scam.,  364,  373.  Appeal  bond  to  se-  ter  judgment  for  costs  generally  as  in 
cure  payment  of  judgment  for  speci-  ordinary  cases.  Merritt  v.  Thompson, 
fied  amount  of  costs,  when  forfeited,  13  111.,  716. 
authorizes  judgment  in  a  suit  on  bond 


1S39.]     •  Bryan  v.  Smith.  48 

Opinion  of  the  Court. 

5,  range  9  west,  situated  in  the  county  of  Madison, — whicli  land 
was  appraised  and  exposed  to  sale  on  the  7th  July,  1825,  at 
which  time  Guy  Morrison,  as  agent  for  the  plaintiffs  in 
the  execution,  became  the  highest  and  best  bidder  for  said  [*48] 
property,  which  was  stricken  off  for  the  sum  of  $1666. 66f 
to  said  agent,  Morrison."  To  its  admission  the  defendants  ob- 
jected, and  the  Court  sustained  the  objection.  The  plaintiffs  ex- 
cepted. The  plaintiffs  then  read  in  evidence  a  writ  oi  fieri  facias 
issued  on  the  8th  day  of  July,  1820,  precisely  like  the  former, 
except  that  the  amount  of  costs  were  stated  at  $10.88.  This  writ 
was  levied  on  the  equal  undivided  half  of  337^5^  acres  of  land, 
being  the  mills,  distillery,  and  town  plot,  &c.,  "  being  in  town- 
ship 5  north,  range  9  west  of  the  third  principal  meridian,"  which 
was  appraised  as  the  law  required,  but  "  two-thirds  of  the  valua- 
tion not  being  bid,  the  premises  were  not  sold."  The  plaintiffs 
then  again  ottered  in  evidence  the  writ  oi  fieri  facias  which  had 
been  rejected.  The  defendants  objected,  and  the  Court  exchided 
the  execution.  To  this  decision  the  plaintiffs  excepted.  The 
plaintiffs  then  offered  in  evidence,  from  the  records  of  Madison 
county,  the  record  of  a  deed  from  the  sheriff  to  the  plaintiffs  in 
the  said  executions,  of  the  premises  sold  on  the  execution  first 
recited,  dated  April  19th,  1827,  which  was  objected  to  by  the  de- 
fendants, and  rejected  by  the  Court.     The  plaintiffs  excepted. 

James  Semple  and  S.  Breese,  for  the  plaintiffs  in  error. 

Jesse  B.  Thomas,  D.  Prickett,  and  S.  T.  Logan,  for  the  de- 
fendants in  error,  contended  that  there  was  no  error  in  rejecting 
the  evidence  of  admissions  of  defendants  that  they  held  as  ten- 
ants in  common.  The  question  of  title  to  the  premises  was  put 
in  issue.  Title  is  matter  of  record,  to  be  proved  by  patent  and 
deeds  of  conveyance,  and  not  by  parol. 

The  Court  did  not  err  in  rejecting  the  executions  offered  in  evi- 
dence. The  plaintiffs  could  not  derive  title  to  land  under  those 
executions,  unless  they  issued  on  a  judgement;  and  it  does  not 
appear,  from  the  bill  of  exceptions,  that  the  judgment  given  in 
evidence  was  of  record  in  the  same  Court  from  which  the  execu- 
tions issued,  nor  does  it  appear  at  what  time  said  judgment  was 
rendered,  and  so  it  is  uncertain  whether  the  executions  were  is- 
sued at  a  time  when  by  law  they  could  have  been  issued. 

And  again  it  does  not  appear  that  the  defendants  in  the  execu- 
tions had  any  title  to  the  lands  sold  under  execution.  The  plain- 
tiffs, therefore,  could  derive  no  title  under  said  executions,  and 
they  were  irrelevant,  and  proved  nothing  in  the  cause. 

Smith,  Justice,  delivered  the  opinion  of  the  Court:  Two 
points  were  assigned  for  error  in  this  case,  which  appear  in  the 
bill  of  exceptions.  The  first  relates  to  the  exclusion  of  patrol  ev- 
idence to  show  the  admission  by  defendants,  Smiths,  of  the 
Bryans  being  tenants  in  common  in  the  lands  for  which  they  ask 
them   to   account   for   the   rents   and   profits.      On   this   point 
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[*49]  we  have  no  doubt  the  circuit  court  decided  correctly.  It 
was  inadmissible  for  the  plaintiffs  to  show  title  to  the  lands, 
by  parol  admissions,  while  paper  title  existed;  upon  the  ac- 
knowledged principle  that  there  was  higher,  better,  and  more 
certain  testimony  resting  in  record  evidence,  of  their  title,  which 
was  within  their  power  to  produce,  the  production  of  which 
would  subject  them  to  no  possible  inconvenience,  if  they  were  ten- 
ants in  common,  of  the  lands  stated  in  the  declaration. 

On  the  second  point,  of  the  rejection  of  the  alias  fieri  facias 
under  which  the  plaintiffs  derived  their  title  by  purchase,  at  the 
sheriff's  sale,  it  is  admitted  that  if  the  strict  regular  rules  of  the 
English  and  many  American  authorities,  in  some  of  the  state 
courts  are  to  prevail  with  us,  there  would,  in  the  rejection  of  the 
executions  offered  in  evidence,  be  no  departure  from  these  rules, 
as  adopted  by  them;  and  that  alias  executions  not  corresponding 
in  the  amount  of  costs,  with  the  lirst  or  original  writ  of  fe7'l 
facias,  should  be  rejected  on  the  ground  of  variance.  In  courts 
where  a  regular  judgment  roll  is  made  up,  containing  the  amount 
of  the  whole  judgment  with  the  costs,  there  is  much  reason  that 
this  correspondence  should  be  observed;  and  the  more  so  as  no 
execution  can  embrace  any  subsequent  costs,  made  beyond  the 
amount  for  which  judgment  is  given  in  numero.  But  our  prac- 
tice has  uniformly,  in  all  our  courts,  been  different. 

In  the  first  place,  the  clerk  enters  the  judgment  on  his  records, 
when  rendered;  and  costs  are  awarded  without  any  specification 
of  the  amount.  He  subsequently  makes  up  his  costs  without 
any  taxation  by  the  court,  and  inserts  them  in  the  writ  of  j^^n 
facias.  Whenever  a  second  or  alias  writ  issues,  the  costs  attend- 
ant on  the  first  writ  are  included  with  the  additional  costs  in  the 
second,  and  those  of  the  alias,  in  like  manner,  in  a  ])luries,  if  it 
issue;  hence  the  alias  and  pluries  can  not  correspond  with  the 
original  writ  oi  fieri  facias/  and  therefore  it  would  be  unjust  to 
require  the  exact  correspondence  in  those  wi*its,  which  is  exacted 
in  courts  which  do  not  allow  the  subsequent  costs,  and  where  the 
adherence  to  the  judgment  roll  in  respect  to  costs,  is  considered 
as  essential  to  the  regularity  of  the  proceedings,  on  the  execution 
of  the  judgment.  We  presume  that  it  was  the  discrepancy  be- 
tween the  executions  in  the  amount  of  costs  which  induced  the  cir- 
cuit court  to  reject  the  alias  writ  of  fieri  facias.,  and  which,  on 
more  mature  reflection,  we  presume  it  would  not  have  considered 
as  a  serious  objection  to  its  reception  in  evidence.  If  the  rigid 
rules  to  which  we  have  alluded,  were  adopted  in  our  courts,  it 
would  be  most  manifest  that  the  titles  to  real  estate  purchased 
under  execution  at  sheriff's  sales,  might  be  most  seriously  af- 
fected in  numerous  cases,  if  not  entirely  destroyed.  Hence  it  be- 
comes a  question  of  grave  import,  whether  the  present  practice, 
although  it  may  not  be  entirely  free  from  objection  from 
[*50]     its   looseness,  had  not  better  continue  to  be  sanctioned, 
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than  to  innovate  on  it,  by  which  such  serious  consequences  mi^^ht 
ensue.  We  think  so;  and  therefore  reverse  the  judgment  of  the 
circuit  court  with  costs,  and  remand  the  cause  with  directions  to 
the  circuit  court,  to  award  a  venire  de  novo. 

Judgment  reversed 

Note.  Variance :  See  Slocumb  v.  Kuykendall,  1  Scam.,  187 ;  Felt  v.  Wil- 
liams, Id.,  206 ;  Leidig  v.  Rawson,  Id ;  Hall  v.  Blaisdel,  Id ;  Peyton  v.  Tappan, 
Id ;  Linn  v.  Buckingham,  Id ;  Bliss  v.  Ferryman,  Id ;  Hollenback  v.  Williams, 
et  al.,  Id ;  Brooks  v.  Jacksonville,  Id. 


Heney  Meeeiweathee  v.  Cuaeles  Geegoey. 

Appeal  from  Greene. 

1.  TnxcTiCE;  judgment  plea  pending;  error.  In  an  action  of  debt,  where 
the  plea  of  nil  debet  was  filed  together  with  two  special  pleas,  and  upon  the 
sustaining  of  the  demurrer  to  the  special  pleas,  judgment  was  given  for 
the  plaintiff,  without  noticing  the  plea  of  nil  debet:  Held,  that  the  judg- 
ment was  erroneous,  and  should  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  plaintiff  to  take  issue  upon  said  plea,  (a) 

2.  Pleading  ;  failure  of  consideration.  To  an  action  upon  a  promissory 
note,  by  the  assignee,  against  the  maker,  the  defendant  pleaded  two  special 
pleas  In  bar :  1 .  That  the  note  was  given  in  consideration  of  a  pretended 
sale  of  a  tract  of  land  to  the  defendant,  by  the  payee  of  the  note,  who  alleged 
at  the  time  the  note  was  given,  that  he  was  the  rightful  owner  of  the  said 
land,  and  had  a  clear  and  perfect  title  to  the  same,  whereas,  in  fact,  said  payee 
had  no  title  to  said  land  or  right  to  sell  it ;  and  that  the  assignee  had  notice  of 
these  facts  at  the  time  the  note  was  transferred  to  him.  That  the  said  note 
was  executed  under  the  following  circumstances.  The  payee  of  said  note 
represented  to  the  defendant,  that  he  and  one  Smith  jointly  owned  a  steam 
mill  and  three  acres  of  land  on  which  said  mill  was  erected,  and  that  a  good 
and  perfect  title  in  fee  simple  to  said  property  was  vested  in  said  !^mith,  and 
that  they  had  full  power  and  authority  to  sell  and  convey  the  same,  and  that 
if  the  defendant  would  execute  the  said  note,  the  payee  would  cause  a  good 
and  perfect  title  to  said  property  to  be  vested  in  the  defendant,  upon  his  exe- 
cuting the  note ;  and  that,  relying  upon  said  promises  and  representations,  and 
in  consideration  thereof,  he  made  said  note.  That  said  payee  did  not  cause 
said  title  to  be  made  to  the  defendant,  nor  did  he  and  said  Smith  jointly  own 
said  mill  and  lands,  nor  had  they  good  right  and  authority  to  sell  and  convey 
the  same,  nor  had  said  Smith  any  title  to  said  property ;  and  the  plaintiff  well 
knew  said  note  was  executed  for  the  consideration  aforesaid,  at  the  time  said 
note  was  assigned  to  him:  Held,  that  these  pleas  were  bad,  because,  from 
them,  it  was  uncertain  whether  the  land  was  or  was  not  conveyed  to  the  de- 
fendant ;  and  that  the  pleas  were  double. 

This  was  an  action  of  debt  by  petition  and  summons.  The 
two  special  pleas  tiled  by  the  defendant  in  the  court  below,  were 
as  follows: 

"  And  the  said  defendant  comes  and  defends  the  wrong  and 
injury,  when,  &c.,  and  for  further  plea  in  his  behalf,  says,  that 

Cases  Citing  Text.  defendant's  pleas.    Hereford  v.  Crow, 

(a)  If  there  are  issues  of  fact  pend-  3  Scam.,  423, 426.    Default  can  not  be 

ing  on  other  pleas,  it  is  error  to  render  taken  while  there  is  plea  or  demurrer 

judgment  for  plaintiff  upon  overrul-  unanswered.      Sammis  v.  Clark,    17 

ing  demurrer  to  replication  of  one  of  111.,  398,  399. 
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plaintiff  his  action  aforesaid  to  have  and  maintain  ought 
[*51]    not,  because,  he  says,  that  said  note  in  plaintiff's  petition 
mentioned,was  given  for  and  in  consideration  of  a  pretended 
sale  made  by  one  Edward  D.  Baker,  the  payee  of  said  note,  to 
defendant  for  acres  of  land,  situated  in  Greene  county, 

on  which  was  built  and  erected  a  steain  mill,  and  being  part  of 

he  the  said  Baker  then  and  there  alleging  that  he 

was  the  rightful  owner  of  the  lot  of  land  aforesaid,  and  that  he 
had  good  right  and  authority  to  sell  and  convey  the  same  to  de- 
fendant, and  that  he  had  a  clear  and  perfect  title  to  the  same ; 
whereas,  in  truth  and  fact,  defendant  alleges  that  said  Baker  at 
the  time  of  making  the  note  aforesaid,  and  at  the  time  of  mak- 
ing the  said  false  representations,  was  not  the  rightful  owner  of  said 
tract  of  land,  nor  had  he  good  right  or  authority  to  sell  and  con- 
vey said  lot  of  land,  nor  had  he  a  clear  and  perfect  title  to  the 
same,  nor  had  the  said  Baker  any  title  whatever  to  said  tract  of 
land. 

"  And  defendant  avers  that,  that  said  note  was  given  for  the 
consideration  aforesaid,  and  for  no  other  whatever. 

"  And  said  defendant  avers  that  said  plaintiff,  Gregory,  at  the 
time  of  the  assignment  of  said  note  by  said  Baker  to  him,  well 
knew  that  said  note  was  executed  in  consideration  of  said  pre- 
tended sale,  and  that  said  Baker  had  no  title  whatever  to  said 
land;  wherefore  defendant  says  that  the  consideration  of  said 
note  has  wholly  failed ;  all  of  which  he  is  ready  to  verify,  where- 
fore he  prays  judgment,  &c. 

"  Hakdin,  pd." 

"And  for  further  plea  in  this  behalf,  defendent  says  plaintiff 
actio  non,  because  he  says  that  the  note  in  plaintiff's  petition 
mentioned  was  executed  under  the  following  circumstances: 

"  The  said  Baker,  the  payee  of  the  note  aforesaid,  represented 
to  this  defendant,  that  he  and  one  Samuel  Smith  jointly  owned  a 
steam  mill  and  three  acres  of  land  on  which  said  mill  was  erected 
in  Greene  county,  Illinois;  that  a  good  and  perfect  title  in  fee 
simple  to  said  mill  property,  was  vested  in  the  said  Samuel 
Smith,  that  they  had  good  right  and  authority  to  sell  and  convey 
the  same,  and  that  if  he,  Merriweather,  would  execute  the  note 
aforesaid  to  said  Baker,  he,  the  said  Baker,  would  cause  a  good 
and  perfect  title  to  said  mill  property  to  be  vested  in  the  said  de- 
fendant, at  and  upon  the  making  of  the  note  aforesaid ;  and  the 
said  defendant  avers,  that  relying  on  the  said  representations  of 
tlie  said  Baker,  he  made  and  executed  the  note  aforesaid,  for  and  in 
consideration  of  his  said  promise  and  undertaking,  to  have  made 
to  said  defendant  a  good  and  perfect  title  for  said  land  and  for 
no  other  consideration  whatever.  Yet,  said  defendant  further 
avers  that  said  Baker,  not  regarding  his  said  promise  and  under- 
taking, did  not,  at  and  upon  the  making  of  the  note  aforesaid, 
or  at  any  time,  cause  a  good   and   perfect  title  to  said  steam 
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mill  and  the  three  acres  of  land  on  which  the  same  is  [*52] 
erected  to  be  made  to  the  said  defendant,  nor  had  the  said 
Smith  a  fee  simple  title  to  the  same,  nor  did  the  said  Smith  and 
Baker  jointly  own  said  mill  and  three  acres,  nor  had  they  any 
ffood  right  and  authority  to  sell  and  convey  the  same.  But  in 
fact  and  truth,  the  said  Smith  had  no  title  whatever  to  said  mill 
and  three  acres  of  land;  and  said  defendant  avers  that  plaintiff 
well  knew  that  said  note  was  made  and  executed  by  defendant 
to  Baker  for  the  consideration  aforesaid,  at  the  time  said  note 
was  assigned  to  him  by  said  Baker;  Wherefore  he  says,  that  the 
consideration  of  said  note  has  wholly  failed;  all  of  which  he  is 
ready  to  verify,  wherefore  he  prays  judgment,  &c. 

''  Hakdin,  pd." 
The  other  facts  appear  in  the  opinion  of  the  court. 
The  cause  was  heard  at  the  August  term,  1839,  of  the  Greene 
circuit  court,  before  the  Hon.  William  Thomas.     Judgment  was 
rendered  for  the  plaintiff  for  $466.62^,  debt  and  costs  of  suit. 
Merriweather  appealed  to  this  court. 

J.  J.  Hardin,  for  the  ap])ellant.     S.  T.  Logan,   for  the   ap- 

Eellee,  contended,  1.  That  the  plea  of  general  issue  was  waived 
y  the  judgment  by  nil  dicit.  Tliis  is  not  like  a  judgment  by 
default.  The  judgment  by  default  is  in  the  absence  of  the  part}-, 
but  here  he  was  ])resent;  his  special  pleas  were  disposed  of  on 
demurrer,  and  then  he  said  nothing  further  by  this,  not  insisting 
on  his  plea;  he  virtually  waived  it. 

2.  The  first  special  plea  is  bad,  because,  although  it  alleges  a 
representation  as  to  the  title  of  the  land  sold,  it  ^oes  not  allege 
any  fraud,  but  is  not  inconsistent  with  a  mistake  of  the  vendor 
as  to  his  title.     Snyder  v.  Laframboise,  Breese,  268. 

3.  The  second  special  plea  is  bad,  among  other  reasons,  be- 
cause the  note  was  assigned  before  it  became  due,  and  the  notice 
to  the  assignee  is  of  the  consideration  only,  viz.,  what  the  con- 
sideration was,  and  not  that  he  had  notice  of  the  failure  of  con- 
sideration. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  debt  brought  by  Gregory  against  Merriweather,  on 
an  assigned  promissory  note — the  note  having  been  assigned  be- 
fore is  became  due.  The  defendant  pleaded  nil  debet  and  two 
special  pleas.  The  plaintiff  below  demurred  in  short,  by  consent, 
to  the  special  pleas.  Tlie  court  below  sustained  the  demurrer, 
and  without  noticing  the  plea  of  nil  debet,  except  that  the  record 
states,  "  that  the  defendant  not  further  ansM'ering,"  gave  judg- 
ment for  the  plaintiff  below.  The  assignment  of  errors  ques- 
tions the  correctness  of  rendering  judgment  on  the  demurrer, 
while  the  plea  of  nil  debet  was  undisposed  of, — and  also 
alleges  that  the  court  erred  in  overruling  the  special  pleas.  [*53] 
The  special  pleas  are  clearly  bad.  It  is  entirely  uncertain 
whether  the  land  mentioned  in  these  pleas  was  or  was  not  con- 
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veyed  to  the  defendant.  The  special  pleas  are  also  double.  The 
court  consequently  decided  correctly  in  overruling  them.  It  was 
however  error  to  render  judgment,  on  the  demurrer,  without  dis- 
posing of  the  plea  of  nil  debet.  For  this  error  the  judgment,  is 
reversed  with  costs,  and  the  cause  remanded  to  the  circuit  court 
of  Greene  county,  with  directions  to  require  the  plaintiff  to  take 
issue  on  the  plea  of  nil  debet,  and  try  the  cause  on  that  issue. 

Judgment  reversed. 


John  Evajsts  v.  Hokace  Lanbon. 

Appeal  from  Oreene. 

1.  Action — legal  owner  has  right  of.  The  object  of  the  statute  of  Illinois 
which  authorizes  suits  to  be  instituted  by  petition  and  summons,  on  bonds  and 
promissory  notes,  is  to  enable  every  man  to  bring  his  own  suit,     (a) 

2.  Pleading — note  limited.  A  suit  by  petition  and  summons  will  lie  upon 
a  note  to  which  the  following  condition  was  annexed :  "  The  above  sum  may 
be  paid  in  good  bank  paper ; "  and  the  averment  in  the  petition  that  "  the 
debt  remains  unpaid  "  is  sufficient. 

This  case  was  heard  in  the  court  below,  at  the  April  term, 
1839,  before  the  Hon.  William  Thomas.  Judgment  was  ren- 
dered for  the  plaintiff  for  $650,  debt  and  $41.28  damages  and 
costs  of  suit.     The  defendant  appealed  to  this  court. 

CvKus  Walker,  for  the  appellant,  contended  that  this  form. of 
remedy  would  not  lie  in  this  case.  That  the  statute  under  which 
this  proceeding  was  had,  was  borrowed  from  Kentucky ;  and  that 
it  was  a  principle  of  judicial  exegesis,  that  when  one  state  or 
country  adopted  a  statute  from  another,  in  the  enactment  of  the 
statute,  the  construction  which  was  given  to  it  in  the  country 
from  whence  it  was  taken,  was  adopted.  In  Kentucky  it  has 
been  decided  that  this  remedy  will  not  lie  where  it  is  necessary  to 
make  any  averment.  6  Monroe  335.  The  note  sued  on  is  not 
for  the  direct  payment  of  money,  nor  for  the  direct  payment  of 
.property,  but  for  one  or  the  other;  and  consequently  to  sustain 
the  action,  there  should  be  an  averment  of  the  non-payment  of 
the  property  or  bank  paper.  The  act  is  in  derogation  of  the 
common  law,  and  should  be  strictly  construed. 

S.  T.  Logan,  for  the  appellee,  said  the  act  was  not  in  deroga- 
tion of  the  common  law,  but  of  a  highly  remedial  nature,  and 
should  receive  a  most  liberal  construction.  That  it  was  an 
[*54]  act  for  the  people,  the  whole  people;  enabling  them  to  dis- 
pense entirely  with  lawyers,  and  each  man  of  them  to  bring 
his  own  suit.  The  averment  that  the  debt  is  not  paid  is  all  that 
can  be  necessary. 

Browne,  Justice,  delivered  the  opinion  of  the  court.  This  is 
an  appeal  brought  from  the  circuit  court  of  Greene  county.  A 
(.o)    The  statute  referred  to  is  no  longer  in  force. 
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petition  was  filed  under  a  statute  of  our  state  "  simplifying  "  pro- 
ceedings at  law  for  the  collection  of  debts,  upon  the  following 
note: 

"  Sixty  days  after  date  I  do  promise  to  pay  Horace  Landon  the 
sum  of  six  hundred  and  fifty  dollars,  dated  this  29th  day  of  Jan- 
uary, 1838.     The  above  sum  may  be  paid  in  good  bank  paper. 

John  Evans." 

The  defendant  filed  a  general  demurrer  to  the  petition,  which 
was  overruled  by  the  couri,  and  judgment  given  for  the  plaintiff, 
from  which  decision  the  defendant  appealed  to  this  court.  The 
assignment  of  errors  presents  the  question  whether  the  remedy 
by  petition  can  be  applied  to  such  a  note.  They  have  a  statute 
in  Kentucky  very  similar  to  ours,  which  has  always  been  liber- 
ally construed  by  their  courts.  It  seems  to  me  one  of  the  objects 
of  the  statute  was  to  enable  any  person  to  bring  his  own  suit.  I 
am  strengthened  in  this  opinion,  from  the  circumstance  of  the 
form  of  the  petition  being  laid  down  in  the  statute.  The  statute 
is  intended  to  give  a  more  speedy  remedy  than  was  afforded  by 
proceedings  at  law.  This  form  of  remedy  was  given  in  an  action 
on  a  bond  or  note  only,  because  the  bond  or  note  furnished  prima 
facie  evidence  of  the  debt,  and  there  was  not  likely,  as  in  other 
cases,  to  exist  extraneous  matters  of  defense.  "When  the  suit  is 
brought  by  petition  and  summons,  the  statute  requires  the  de- 
fendant to  appear  and  answer  the  demand  on  the  second  day  of 
the  term.  If  the  suit  had  been  brought  in  the  usual  mode,  it 
perhaps  would  have  been  necessary  for  the  plaintiff  to  aver  the 
non-payment  of  the  bank  bills  as  well  as  the  money.  Bat  the 
averment  in  this  case  is  made  in  the  terms  of  the  statute;  that 
the  same  "  debt  remains  unpaid,"  which  is  in  our  opinion  suffi- 
cient. This  averment  does  not  preclude  the  defendant  from  plead- 
ing a  tender  of  payment  of  the  bank  bills  or  money.  It  is  there- 
fore considered  that  the  judgment  of  the  circuit  court  be  affirmed 
with  costs. 

Judgment  affirined. 


Michael  Jones  'O.  John  Sprague.  [*55] 

Error  to  White. 

1.  Bill  op  'Ek.cv.vtiotss— authentication.    A  bill  of  exceptions  must  be 
signed  and  sealed  by  the  judge  who  tried  the  cause  in  which  it  was  taken,    {a) 

2.     ;  muitt  be  authenticated  by  trial  judge.    In  the  transcript  of  the 

record,  the  name  of  the  judge  and  a  locus  sigilli  should  appear  at  the  end  of 

Cases  Citing  Text.  of  trial  judge  to  bill  of  exceptions. 

(a)    Rule,  stated  in  head  note  en-  R.  S.  1874,  Practice  ch.  110  §  59; 

forced.    Miller  v.  Jenkins,  44  111.,  443,  Cothran's  Stats.  (1885),  110«  ^  CO ;  S.  & 

445;  Gale  v.  Rector,  10  Bradw.  262,  C.'s  Stats.,  p.  1822. 
263.  See  Clemson  v.  Kruper,  Breese,  163. 

Statute  requires  signature  and  seal 
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the  bill  of  exceptions,  else  the  supreme  court  will  not  recognize  the  bill  of  ex- 
ceptions as  a  part  of  the  record.  Unless  the  name  of  the  judge  is  copied  with 
the  bill  of  exceptions,  the  court  will  presume  that  he  did  not  sign  it. 

3.  Practice — supreme  court:  rliminution  of  record,  h.  vf  vit  oi  certiorari  fov 
diminution  of  record  was  granted  after  the  argument  of  a  cause  had  been  com- 
menced. 

After  this  cause  was  argued  in  part  in  the  supreme  court,  it 
being  objected  by  the  counsel  for  the  defendant  in  error,  that  the 
bill  of  exceptions  was  not  signed  and  sealed  by  the  judge  of  the 
court  below,  a  writ  of  certiorari  was  granted  to  the  circuit  coui-t 
of  White  county,  to  send  up  a  complete  record,  it  being  sug- 
gested by  the  counsel  for  the  plaintiff  in  error,  that  the  original 
bill  of  exceptions  was  signed  and  sealed  by  the  judge,  but  the 
clerk  had  omitted  to  copy  the  name  of  the  judge,  and  to  attach 
locus  sigilli  to  the  end  of  the  bill  of  exceptions  in  the  record. 

The  writ  not  being  returned  at  the  next  term,  the  court  pro- 
ceeded to  give  its  decision  in  the  case, 

Tliis  cause  was  heard  in  the  court  below  before  the  Hon.  Jus- 
tin Harlan,  at  the  October  term,  1837.  Judgment  was  rendered 
for  the  defendant. 

O.  B,  FicKLiN  and  H.  Eddy,  for  the  plaintiff  in  error;  D.  J. 
Baker,  for  the  defendant  in  error. 

LocKWooD,  Justice,  delivered  the  opinion  of  the  court:  The 
assignment  of  error  in  this  case  questions  the  correctness  of  the 
circuit  court  in  overruling  objections  to  the  testimony  offered  by 
the  defendant  below.  On  the  argument  it  was  objected  that  the 
bill  of  exceptions  had  not  been  signed  and  sealed  by  the  judge 
who  tried  the  cause. 

After  the  rendition  of  the  judgment  of  the  court,  who  had 
tried  the  cause  without  a  jury,  by  consent  of  the  parties,  the  re- 
cord states  "  to  which  opinion  of  the  court  the  plaintiff,  by  his 
counsel  excepts,  and  thereupon  Hied  his  bill  of  exceptions  to  the 
opinion  of  the  court,  which  said  bill  of  exceptions  is  in  the  fol- 
lowing words  and  figures,  viz.  "  The  record  then  contains  what 
purports  to  be  a  bill  of  exceptions,  but  is  without  the  signature 
and  seal  of  the  judge,  or  even  a  statement  that  the  judge  had 
signed  and  sealed  it. 

Bills  of  exceptions  were  first  introduced  by  the 
[*56]  statute  of  Westminister  2,  13  Edward  1,  chap.  3; 
and  by  that  act  and  the  practice  arising  under  it, 
the  judge  who  signed  the  bill  was  required  by  writ  to 
come  into  the  appellate  court  to  confess  ordeny  the  seal 
affixed  to  the  bill  of  exceptions.  The  legislature  of  this 
state,  doubtless  to  remedy  the  onerous  duty  of  the  judge  in 
coming  to  court  to  acknowledge  or  deny  his  seal,  and  the  delay 
to  the  party  in  suing  out  the  writ,  have  declared  if  during  the 
progress  of  any  trial  in  any  civil  cause,  either  party  shall  allege 
an  exception  to  the  opinion  of  the  court,  and  reduce  the  same  to 
writing,  it  shall  be  the  duty  of  the  judge  to  allow  the  said  ex- 
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ception,  and  to  sign  and  seal  the  same;  and  the  said  exception 
shall  thereupon  become  a  part  of  the  record  of  such  cause. 

Now,  from  anything  that  appears  in  this  record,  the  judge, 
when  he  was  presented  the  bill  of  exceptions,  may  have  refused 
to  sign  it.  It  being  on  the  liles  of  the  court,  as  the  exceptions 
prepared  by  the  defendant,  f urnislies  no  evidence  of  its  allowance 
by  the  judge.  The  name  of  the  judge,  with  a  lo&us  sigilli^  ought 
to  have  appeared  at  the  end  of  the  bill  of  exceptions,  to  justify 
this  court  in  treating  it  as  a  legal  part  of  the  record.  The 
objection,  therefore,  that  the  judge  had  not  signed  and  sealed  the 
bill  of  exceptions  is  fatal.  Judgment  is  consequently  affirmed 
with  costs. 

Judgment  a-ffirmed. 

John  B.  F.  Russell  and  Francis  Peyton  v.  Richard  J.  Hamil- 
ton, Commissioner  of  school  lands  for  Cook  County,  Hlinois. 

Error  to  the  Municipal  court  of  the  city  of  Chicago. 

1.  Pleading — non  estfuctum,  on  note.  Non  eH  factum  maybe  pleaded  to 
an  action  on  a  promissory  note,  though  the  plea  be  not  verified  by  affidavit. 

2.  ;  jwfgment  averred;  satisfaction  munt  he  shown.  A  plea  to  an  ac- 
tion upon  a  promissory  note,  that  the  plaintiff  had  obtained  judgment  upon  a 
mortgage  executed  to  secure  the  payment  of  the  same  debt  for  which  the  note 
was  given,  is  bad  for  not  averring  that  the  judgment  had  been  paid. 

3.  .TuRY — disqualification ;  intercut.  In  an  action  by  a  commissioner  of 
school  lands  upon  a  note  made  to  him  for  the  use  of  the  inhabitants  of  a  cer- 
tain township,  the  inhabitants  of  that  township  cannot  be  jurors,    (a) 

4.  Pleading— /oT^e^^ure  of  penalty  mu«t  be  averred.  The  twenty  per  centum 
interest  given  by  the  statute  against  a  borrower  of  a  portion  of  the  school 
fund,  for  a  failure  to  pay  the  same  promptly,  is  a  penalty,  and  can  not  be  re- 
covered  in  an  action  on  the  note  given  for  the  money  loaned,  unless  there  is 
an  averment  of  the  forfeiture  of  the  penalty  in  the  declaration,    (b) 

This  cause  was  heard  in  the  court  below,  at  the  September 
term,  1838,  before  the  Hon.  Thomas  Ford.  Judgment  was 
rendered  for  the  plaintiff. 

J.  Butterfield  and  Fr.  Peyton,  for  the  plaintiffs  in 
error;  Giles  Spring,  for  the  defendant  in  error.  [*57] 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  debt  commenced  by  Hamilton,  commis- 
sioner, etc.,  against  Russell  and  Peyton,  on  a  sealed  promissory 
note.  It  appears  from  the  note,  that  the  money  due  thereon  be- 
longed to  the  inhabitants  of  township  thirty-nine  north,  range 
fourteen  east.  The  defendants  pleaded  four  pleas.  To  the  first 
and  fourth,  the  plaintiff  below  demurred,  and  the  court  sustained 
the  demurrer.     The  first  plea  was  no?i  est /"actum,  and  the  fourth 

(a)    See  S.  &  Cs  Stats.     To-wnship  in  1885  is  twelve  per  cent,  per  annum. 

Organization,  ch.  139,  If  47.    Coth-  S,  &  C's  iStats.     Schools,  ch.  122  *[ 

ran's  Stats.  (1885)  p.  1496  §  47.  63.      Cothran's  Stats.   (1885)  p.   138/ 

(6)    Interest  given  by  statute  in  force  §  61. 

[5— Scam.     Vol.  2.] 
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plea  states  that  the  plaintiff  below  had  obtained  judgment  against 
Russell  on  a  mortgage  executed  to  secure  the  same  debt,  but  con- 
tains no  averment  that  the  judgment  had  been  satisfied.  The 
court  below  decided  erroneously  in  sustaining  the  demurrer  to  the 
defendant's  first  plea. 

The  plea  of  non  est  factum  may  be  pleaded,  notwithstanding  it 
is  not  verified  by  affidavit,  (Longley  et  al.  v.  Norvall,  1  Scam. 
389.) 

The  fourth  plea  was  clearly  bad  for  not  averring  that  the  judg- 
ment against  Russell  had  been  paid.  A  great  number  of  other 
errors  have  been  assigned ;  it  is  however  necessary  to  notice  but 
the  two  following,  to-wit:  The  court  overruled  objections  to 
persons  sitting  on  the  jury  who  were  inhabitants  of  township 
thirty -nine  north,  range  fourteen  east.  And  the  court  instructed 
the  jury  that  they  might  allow  twenty  per  cent,  damages,  although 
no  such  damages  were  claimed  in  the  declaration.  The  court  erred 
on  both  points.  In  the  case  of  Wood  v.  Stoddard,  qui  tarn  (Johns. 
194),  the  plaintiff  below  brought  an  action  to  recover  of  the  defend- 
ant below  a  sum  received  by  him  for  excessive  interest,  under  the 
act  for  preventing  usury,  one  moiety  of  which  was  directed  to  go 
to  the  use  of  the  poor  in  the  town  where  the  offence  was  com- 
mitted, and  the  other  to  the  person  prosecuting.  The  jury  were 
inhabitants  of  the  town  where  the  offence  was  committed.  The 
defendant  below  challenged  all  the  jurors  as  being  interested; 
but  the  objection  was  overruled  and  the  urors  sworn.  The  court 
say  ''The  relaxation  of  the  rule  as  to  questions  of  interest,  has 
never  been  extended  to  jurors.  They  must  be  omne  exceptione 
majores,  free  from  every  objection,  and  wholly  disinterested." 
The  twenty  per  cent,  given  by  the  statute  is  a  penalty  on  the 
party  for  not  paying  the  debt  and  interest;  and  must  be  declared 
for  if  the  plaintiff  seeks  to  recover  it.  (Hamilton  v.  "Wright,  1 
Scam.  582.)  The  record  in  this  case  exhibits  the  informality  of 
proceeding  to  trial  on  the  replications  to  the  defendants'  second 
and  third  pleas,  without  issue  being  joined  by  the  defendants. 
These  irregularities  must  be  corrected  in  the  court  below. 

The  judgment,  for  the  reasons  above  given,  is  reversed 

[*58J    with  costs ;  and  the  cause  remanded  to  the  circuit  court  of 

Cook  county,  with  directions  to  cause  the  pleadings  to 

be   perfected  as   herein    directed,  and  then    that   a  venire  de 

novo  be  awarded.  Judgment  reversed. 


Manning  Beams  and  Hie  am   Archek  v.  George  Denham  and 
Nathaniel  Buckmaster. 

Appeal  from  Madison. 

1.  Practice — injunction  dissohed  on  answer;  bill  not  dismissed.  Under  the 
statute  of  Illinois  the  circuit  court  has  power  to  dissolve  an  injunction  on  the 
coming  in  of  the  answer,  if  it  denies  the  equity  of  the  bill.    Still  it  does  not 
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follow,  that  the  bill  should  be  dismissed  because  the  injunction  is  dissolved. 
Before  a  bill  can  be  dismissed,  there  must  be  an  issue  made  up  between  the 
parties,  in  the  manner  prescribed  by  §  14  of  the  act  regulating  proceedings  in 
chancery. 

2.  Practice— «j7tere  hearing  on  bill  and  answer.  To  justify  a  court  of 
chancery,  in  this  state,  in  hearing  a  cause  upon  bill  and  answer,  it  should  ap- 
pear that  the  complainants  were  in  default  in  not  replying  within  four  days 
after  filing  the  answer,  if  the  same  was  put  in  in  term  time. 

3.     ;  wlien  not.    Where  the   complainants  filed  a  bill  in  chancery 

time,  for  an  injunction  and  a  new  trial  in  an  action  at  law,  setting  forth  that 
the  action  was  commenced  on  a  replevin  bond ;  and  that  shortly  before  the 
term  of  the  court  to  which  the  writ  in  the  said  action  was  returnable,  one  of 
the  complainants,  and  the  principal  in  the  replevin  bond,  became  sick  and  un- 
able to  attend  court.  That  his  agent  called  upon  the  attorney  for  the  plain- 
tiff, who  informed  him,  that,  in  view  of  the  circumstances,  the  suit  should  be 
continued;  notwithstanding  which  a  judgment  by  default,  through  mistake  or 
forgetfulness,  as  complainants  supposed,  was  taken  at  said  term  of  the  court, 
for  the  entire  penalty  of  the  bond,  which  the  complainants  alleged  they  were 
not  justly  or  equitably  bound  to  pay.  Held,  that  these  facts  were  sufficient  to 
authorize  a  court  of  chancery  to  grant  relief,    {a) 

This  cause  was  heard  in  the  court  below,  at  the  February  term, 
1S39,  before  the  Hon.  Sidney  Breese. 

S.  T.  Logan,  J.  Gillespie,  and  Smith,  for  the  appellants. 

A.  CowLES  and  J.  M.  Krum,  for  the  appellee,  contended,  1. 
That  such  negligence  was  shown  by  the  complainants,  that  they 
-were  not  entitled  to  the  interposition  of  a  court  of  chancery.  1 
Johns.  Chan.  465;  2  Johns.  Chan.  228;  3  Johns.  Chan.  351;  6 
Johns.  Chan.  87,  497. 

2.  That  courts  of  equity  will  not  interfere  to  grant  new  trials 
except  in  extraordinary  cases,  of  which  this  is  not  one.  3  Johns. 
Chan.  275;  6  Johns.  Chan.  235;  7  Johns.  Chan.  174;  14 
Johns.  63. 

3.  That  upon  a  cause  submitted  upon  bill  and  answer,  it  is 
competent  not  only  to  dissolve  the  injunction,  but  to  dismiss  the 
bill.     Edwards  v.  Beaird,  Breese  41. 

4.  That  the  judgment  for  the  penalty  of  the  bond  was  correct, 
if  on  proof  the  value  of  the  property  was  found  equal  to  it.  ["^59] 
2  Tidd's  Pract.  800-1;  1  Chit.  Plead.  134-5. 

LocKWooD,  Justice,  delivered  the  opinion  of  the  court:  Beanis 
and  Archer  tiled  their  bill  in  chancery  in  the  Madison  circuit 
court,  setting  forth,  among  other  things,  that  Buckmaster,  for 

Cases  Citing  Text.  161,  168;  Ames  v.  Snider,  55   111.  49S, 

(a)    Chancery    has    jurisdiction  in  501. 

proper  case  to  grant  new  trial  of  cause  Chancery  has  jurisdiction  to  decree 

after    trial    and    judgment    at    law.  new  trial  at  law  where  judgoient  has 

Chancellor  must  be  convinced  that  law  been  obtained  by  fraud,  accident  or 

court  decided  wrong  on  merits.  Frink  mistake.     Foote  v     Despain,   87  111. 

V  McClung,  4  Gilm.  569.  28,  30. 

Defense,  w'hich  owing  to  its  nature  Bill  lies  to  impeach  record  on  ground 

can  not  be  set  up  at  law.  or  defense  that,   as  it  appears,  it  is  contrary  to 

which  party  was  prevented  from  set-  equity,   and  so  remains  only  by  reason 

ting  up  at  law  by  fraud  or  accident  of  a  mistake  or  accident  beyond  com- 

unmixed  with  fault  in  himself  or  his  plainant's  control.     Gillett  v.  Booth,  6 

agents,  is  ground  for  interference  of  Bradw.  423,  433. 
chancery.     Owens  v.  Ranstead,  22  111. 
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the  use  of  Denham,  had  commenced  an  action  against  Beams  and 
Archer  on  a  replevin  bond;  that  shortly  before  the  term  of  the 
court  to  which  the  writ  in  the  action  on  the  replevin  bond,  to  wit, 
August  term,  1838,  was  returnable.  Beams,  one  of  the  complain- 
ants, and  who  was  the  principal  in  the  bond,  became  sick  and  un- 
able to  attend  the  court.  That  he  sent  an  agent  to  court  to  at- 
tend to  his  suit;  that  said  agent  called  upon  the  attorney  for  the 
plaintiff  in  the  suit  on  the  replevin  bond,  who  informed  said  agent, 
in  view  of  the  circumstances  of  the  case,  that  said  suit  should  be 
continued;  that  notwithstanding  said  agreement  to  continue  the 
cause,  the  plaintiff  proceeded  to  take  a  judgment  by  default  at  the 
August  terra,  1838,  and  executed  a  writ  of  inquiry  in  which  the 
damages  were  assessed  at  $600,  being  the  whole  amount  of  the 
penalty  of  the  bond,  and  which  sum  they  allege  they  are  not  justly 
or  equitably  bound  to  pay.  The  bill  further  states,  that  com- 
plainants do  not  mean  to  charge  the  attorney  for  the  plaintiff  in 
said  suit  with  fraud  in  taking  the  judgment  by  default,  but  sup- 
pose that  the  judgment  by  default  was  taken  by  mistake  or  for- 
getfulness,  in  consequence  of  pressing  and  multifarious  busi- 
ness. 

The  bill  prays  for  an  injunction,  and  that  in  consideration  of 
the  premises,  that  the  court  will  award  complainants  a  new  trial. 

An  injunction  w^as  allowed,  and  at  the  time  the  summons  was 
made  returnable,  the  defendants  demurred  to  a  part  of  the  bill, 
and  pleaded  to  other  parts.  Denham  also  tiled  an  answer,  deny- 
ing^ the  equity  of  the  bill. 

The  defendants,  by  their  counsel,  thereupon  moved  the  court 
below  to  dissolve  the  injunction,  which  motion  being  argued,  the 
court  dissolved  the  injunction,  dismissed  the  bill,  and  ordered 
the  complainants  to  pay  damages  and  costs. 

The  assignment  of  errors  questions  the  power  of  the  court,  on 
a  motion  to  dissolve  an  injunction,  to  dismiss  the  bill  and  give 
costs. 

By  the  14th  section  of  the  "  act  prescribing  the  mode  of  pro- 
ceeding in  chancery,"  (R.  L.  123;  Gale's  Stat.  142)  it  is  enacted 
that  "  replications  shall  be  tiled  w^ithin  four  days  after  answ^er, 
if  such  answer  be  put  in  in  term  time;  or  if  in  vacation,  then 
the  plaintiff  or  his  attorney  shall  have  notice  of  the  tiling  of  his 
answer  and  which  shall  be  general,  and  all  parties  shall  have 
the  same  advantage  as  if  they  were  special;  and  after  replication 
Hied,  the  cause  shall  be  deemed  at  issue,  and  stand  for  trial  at  the 
next  term ;  or  in  default  of  tiling  such  replication,  the  cause  may 
be  set  for  hearing  upon  bill  and  answer;  in  which  case  the 
[*60]  answer  shall  be  talvcn  as  true,  and  no  evidence  shall  be  re- 
ceived, unless  it  be  matter  of  record  to  which  the  answer 
referers.  When  the  complainants  shall  require  a  discovery  res- 
pecting the  matters  charged  in  the  bill,  the  disclosure  shall  not 
be  deemed  conclusive,  but  if  a  replication  be  tiled,  may  be  dis- 
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proved  or  contradicted  like  any  other  testimony,  according   to 
the   practice   of   the   courts  of  equity." 

By  the  13th  section  of  the  "  act  regulating  the  issuing  of  writs 
of  ne  exeat  and  injunctions,"  (R.  L.  469;  Gale's  Stat,  511)  it  is 
provided  that  "  Upon  the  tiling  of  an  answer,  it  shall  be  in  order 
at  any  time  in  term,  to  move  for  a  dissolution  of  the  injunction; 
and  upon  such  motion  it  shall  be  lawful  for  the  parties  to  intro- 
duce testimony  to  support  the  bill  and  answer;  the  court  shall 
decide  such  motion  upon  the  weight  of  testimony,  without  being 
bound  to  take  such  answer  as  absolutely  true.''  There  is  no  doubt, 
under  these  provisions  of  the  several  statutes,  regulating  pro- 
ceedings in  chancery,  and  issuing  WTits  of  injunction,  that  the 
circuit  court  had  power  in  this  case  to  dissolve  the  injunction,  if 
in  its  opinion  the  answer  denied  the  equity  of  the  bill.  Still  it 
does  not  follow  that  the  bill  should  also  be  dismissed,  because 
the  injunction  is  dissolved. 

Before  a  bill  can  be  dismissed,  there  must  be  an  issue  made  up 
between  the  parties  in  the  manner  prescribed  by  the  l-lth  section 
of  the  act  regulating  proceedings  in  chancery.     It  does  not  ap- 
j)ear  in  the  record  whether  four  days  in  term  had  intervened  be- 
tween the  tiling  of  the  answer  and  the  dismissal  of  the  bill.     To 
justify  the  court  in  hearing  the  case  on  bill  and  answer,  it  should 
have  appeared  that  the  complainants  were  in  default  in  not  re- 
plying within  four  days  after  tiling  the  answer.     This  nowhere 
appears.     The  allegations  in  the  bill  that  the  complainants  ne- 
glected to  make  a  defence  in  consequence  of  the  promise  of  the 
attorney  in  the  suit  to  continue  the  cause  on  the  replevin  bond, 
would,  if  true,  be  sutiicient  ground   for  a  court  of  equity  to 
grant  relief.     The  complainants,  upon    the  assurance  that  the 
causes  would  be  continued,  were  justifiable  in  not  being  prepared 
for    trial.     The  default  was   consequently  against    good    faith, 
and  deprived   them  of  their  legal  right   to  liave  a  trial  on  the 
merits.     The    comjjlainants,   by   their   premature  dismissal    of 
their  bill,  have  been  deprived  of  the  opportunity  of  taking  de- 
positions to  prove  their  allegations.     The  dismissal  of  the  bill 
was  consequently  irregular.     The  judgment  of  the  court  below, 
in  dismissing  the  bill  and  giving  costs,  is  reversed  with  costs,  and 
the  cause  remanded  with  instructions  to  the  court  below  to  per- 
mit complainants  to  tile  a  replication,  and  then  proceed  in  the 
cause  to  enable  the  parties  to  take  depositions,  according  to  the 
])rovisions  of  the  statute.  Judgment  reversed. 


Solomon  Lincoln  and  John  Sceiglet  v.  Isaac  Cook,  [*61] 
Error  to  the  municipal  court  of  the  city  of  Chicago. 

1.  Waiver — of  formal  pleas  hy  trial  agreed  to.  Where  the  record  of  a  cause 
stated  that  the  court  sustained  the  demurrer  to  the  first  plea  of  the  defendant 
and  that  after  replication  filed  to  the  fifth  and  sixth  pleas,  "  issues  were  joined 
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by  agreement  of  parties,  and  the  cause  submitted  to  a  jury  " :  Held,  that,  by 
this  agreement,  the  parties  must  be  considered  as  waiving  all  objections  to  the 
form  of  the  pleadings  on  either  side ;  and  hence,  the  accuracy  of  the  decision 
on  the  demurrer  to  the  plea  could  not  be  assigned  for  error, 

2.  Arbitration,  Etc. — compliance  with  award.  Where  the  award  of  an  arbi- 
trator required  the  parties  to  execute  mutual  releases,  and  that  L.,  one  of  the 
parties,  should  pay  a  sum  of  money  to  C,  the  other  party,  and  C.  tendered  a 
release  containing  a  condition  that  it  should  take  effect  upon  L.'s  securing  the 
payment  of  the  money  on  the  day  specified  by  the  arbitrator,  which  L  refused 
to  receive,  without  making  any  objection  to  the  terms  of  the  release,  or  exam- 
ining it,  alleging  that  "  the  award  was  not  binding,  or  was  good  for  nothing  " : 
Held,  that  the  tender  was  sufficient,  as  evidence  of  an  offer  to  perform  the 
award  on  the  part  of  C :  Held,  also,  that  if  L.  had  refused  to  receive  the  re- 
lease because  it  was  conditional,  and  C.  had  refused  to  make  one  conformable 
to  the  condition  of  the  award,  then  it  would  have  been  a  failure  to  perform 
the   award,    {a) 

3.  Practich: — ex  parte  examination  defined.  An  examination  of  a  witness 
by  the  sole  arbitrator,  in  the  absence  of  both  parties,  is  not  an  ex  parte  exami- 
nation. The  term  ex  parte  implies  an  examination  in  the  presence  of  one  of 
the  parties,  and  in  the  absence  of  the  other. 

This  cause  was  heard  in  the  court  below  before  the  Hon. 
Thomas  Ford  and  a  jnry.  Verdict  and  judgment  were  rendered 
for  the  plaintiff.  The  defendants  appealed  to  this  court.  As  the 
opinion  of  the  court  refers  to  only  a  few  of  the  many  points 
made  in  the  case,  and  the  record  and  points  made  by  counsel  are 
voluminous,  it  is  not  deemed  expedient  to  recite  more  than  ap- 
pears in  the  opinion  of  the  court. 

J .  D.  Caton  and  N.  B.  Judd,  for  the  appellants.  E.  S.  Moe- 
Eis,  J.  B.  Thomas,  and  M.  Leslie,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  debt  on  an  award.  One  of  the  errors  assigned,  ques- 
tions the  correctness  of  the  decision  of  the  municipal  court  of  the 
city  of  Chicago,  on  a  demurrer  to  the  first  plea  of  the  defendant. 

The  court  sustained  the  demurrer  to  the  plea.  Afterwards, 
the  record  recites,  that  after  replication  filed  to  the  5th  and  6th 
pleas,  "issues  are  joined  by  agreement  of  the  parties,  and  the 
cause  is  submitted  to  a  jury,'' 

The  pai-ties,  by  this  agreement,  must  be  considered  as  waiving 
all  objections  to  the  form  of  the  pleadings  on  either  side;  and 
hence  the  accuracy  of  the  decision  on  the  demurrer  to  the  plea  is 
not  properly  before  this  court  for  its  decision.  The  re- 
[*62]  maining  errors  assigned  arise  out  of  the  evidence  disclosed 
by  the  bill  of  exceptions.  We  do  not  perceive  the  force 
of  the  objections  to  the  decision  of  the  court,  upon  the  other 
grounds  disclosed  by  the  bill;  or  that  it  becomes  material  to  com- 
ment on  the  alleged  errors,  except  those  relating  to  the  admission 
of  tlie  release  in  evidence,  and  the  instructions  on  what  it  is  con- 
tended was  the  ex  parte  examination  of  a  witness.  It  appears 
that  the  release  tendered  by  Cook  to  Lincoln  was  a  conditional 

Cases  Citing  Text.  refused  on  ground  that  it  is  not  in  coin, 

(a)  Tender  in  current  bank  bills  to    Swift  v.  Whitney  20  111.  144,  146. 
discharge  money  debt,  is  good  if  not 
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one,  and  not  absolute  within  the  meaning  of  the  terms  expressed 
in  the  award,  and,  strictly  considered,  was  not  a  compliance  with 
the  act  awarded  to  be  done.  The  release  was  to  take  effect  upon 
Lincoln's  securing  the  payment  of  the  money,  by  good  personal 
security,  on  the  day  of  payment  specified  by  the  arbitrator.  Yet 
as  Lincoln  was  also  required  to  execute  his  release,  and  deliver  it 
to  Cook  within  the  time  specified,  we  must  consider  it  was  the 
intention  of  the  arbitrator,  to  be  deduced  from  the  award,  that 
the  releases  were  not  only  to  be  mutual,  but  were  to  be  deliv- 
ered at  the  same  time.  The  delivery  of  the  releases  to  each 
other,  it  is  apparent,  must  be  construed  to  be  pa7'i  passu.  Lin- 
coln, however,  made  no  objection  to  the  terms  of  the  release 
offered  by  Cook,  but  refused  to  receive  it,  stating  that  the  "  award  1 
was  not  binding,  and  was  good  for  nothing." 

We  are  of  opinion,  that  the  offer  to  deliver  the  release,  as  no 
objection  was  made  to  its  character  or  sufiiciency,  was  evidence 
of  an  offer  to  perform  the  award  on  the  part  of  Cook,  and  that 
the  release  was  properly  admitted  in  evidence. 

If  Lincoln  had  refused  to  receive  the  release  because  it  was 
conditional,  and  Cook  had  refused  to  make  one  conformable  to  . 
the  condition  of  the  award,  then  it  would  have  been  a  failure  to 
comply  with  the  award,  and  would  have  been  a  non-compliance 
with  it. 

The  case  may  be  likened  to  the  tender  of  bank  notes.  If  the 
party  to  whom  the  payment  is  offered,  does  not  object  to  the  pay- 
ment because  it  is  offered  in  notes,  the  tender  would  be  held 
good,  although  if  he  liad  objected,  the  legal  coin  of  the  country 
would  alone  have  been  a  tender.  So  here,  the  objection  is  to  a 
reception  of  the  release  offered  on  any  terms,  and  not  to  its  suffi- 
ciency. The  circuit  court  decided  that  the  examination  of  a  wit- 
ness by  the  person  who  was  the  sole  arbitrator,  in  the  absence  of 
both  the  parties,  was  not  an  ex  parte  examination,  and  correctly  so. 

The  term  ex  parte  implies  an  examination  in  the  presence-  of 
one  of  the  parties,  and  in  the  absence  of  the  other. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  should  be  affirmed  with  costs. 

Judgment  a-ffirmed. 


Chakles  Ballance  v.  William  Flisby  and  George  T.  Metcalf. 

P63] 
Appeal  from  Peoria. 

1.  CoNTRTBUTiON— proo/  of  payment.  "Where  two  persons  are  jointly  in- 
debted to  a  third,  either  has  a  right  to  pay  the  debt,  and  call  on  his  co-debtor 
to  repay  his  moiety.  The  payment  may  be  proved  by  either  the  verbal  or 
written  confession  of  the  person  to  whom  the  payment  ought  to  be  made ;  and 
his  receipt  is  prima  fiacie  evidence  that  the  payment  has  been  made. 

2.  Administrator — official  character  not  denied,  proof  not  necessary.     In 
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an  action  in  the  circuit  court  by  an  administrator,  unless  the  defendant  inter- 
poses a  plea  that  the  plaintiff  is  not  administrator,  the  plaintiff's  right  to  sue  in 
that  character  is  admitted,  {a)  In  actions  before  j  ustices  of  the  peace,  the 
proceedings  are  all  ore  tenus;  and  consequently  the  plaintiff,  if  an  adminis- 
trator, is  not  required  to  prove  that  he  is  entitled  to  sue  in  that  character,  unless 
it  is  objected,  on  the  trial,  that  he  is  not  administrator. 

This  was  a  suit  originally  instituted  before  a  justice  of  the 
peace  of  Feoria  county,  and  carried  by  appeal  to  the  circuit  court. 
In  that  court  the  cause  was  tried  at  the  October  terra,  1839.  The 
bill  of  exceptions  shows  that, 

"  The  plaintiff  proved  that  about  the  date  of  said  award  the 
said  arbitrators  assembled  at  Peoria,  and  were  engaged  in  hear- 
ing the  cause,  two,  three,  or  four  days;  that  the  said  Ballance 
appeared  before  and  made  his  defense  without  objection ;  that  the 
said  Dan  Stone,  at  the  time  of  said  award,  lived  at  Galena,  a  dis- 
tance of  about  one  hundred  and  iifty  miles,  and  it  was  not  proved 
that  he  had  any  other  business  at  Peoria,  otherwise  than  that  he 
was  the  judge  of  the  circuit,  and  came  there  occasionally  to  hold 
the  regular  terras  of  the  court;  that  he  had  the  spring  and  winter 
before  lived  at  Springfield,  and  had  on  one  occasion  passed- Peoria 
on  his  way  to  his  old  residence  at  Springfield,  and  that  on  that 
occasion  he  had  talked  some  of  coming  to  Peoria  to  reside.  The 
plaintiff  then  proved  the  signature  of  the  said  Dan  Stone  to  a 
receipt,  which  is  as  follows:  '  P^ebruary  11th,  1838.  Lewis 
Bigelow,  Isaac  Underhill,  and  Charles  Ballance,  to  Dan  Stone, 
Dr. — For  expenses,  travel,  and  services  in  attending  arbitration 
at  Peoria,  $150.00.  Received  of  Lewis  Bigelow  the  above  sum 
of  one  hundred  and  fifty  dollars.  February  12th,  1838.  Dan 
Stone;'  and  offered  the  same  in  evidence,  which  was  objected  to 
by  defendant,  but  admitted  by  the  court;  and  thereupon  the  said 
defendant  excepted  to  the  judgment  of  the  court,  in  admitting 
said  receipt  as  evidence  to  the  jury.  The  plaintiff  further  proved 
that  if  the  said  Dan  Stone  came  all  the  way  from  Galena,  at  the 
peculiar  season  of  the  year  when  the  award  was  made,  at  his  own 
expense,  for  the  purpose  of  acting  as  arbitrator,  and  making  said 
award,  that  the  sum  of  one  hundred  and  fifty  dollars  was  not  an 
unreasonable  compensation  therefor. 

"  Thereupon  the  defendant  proved  by  one  witness  that 
[^64]  the  common  charge  of  an  arbitrator  in  common  neighbor- 
hood arbitrations,  was  two  dollars  per  day,  and  by  one 
other  witness  that  the  most  he  had  charged  by  the  day  was  five 
dollars,  and  that  he  had  charged  fifty  cents  an  hour  for  less  time 
than  a  day.  This  was  all  the  evidence,  and  thereupon,  after  ver- 
dict, the  defendant  moved  the  court  for  a  new  trial,  which  motion 
was  overruled  by  the  court;  to  which  decision  of  the  court  in 
overruling  said  motion  the  said  defendant  excepted,  and  moves 

Cases  Citing  Text.  g.  that  he  sues  in  a  representative  ca- 

(a)  Filing  general  issue  is  waiver  of  pacity.  Chicago  Legal  News  Corn- 
all  exceptions  to  person  of  plaintiff,  e.     pany  v.  Brown,  103  111.  317,  3'20. 
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the  court  to  sign  and  seal  this  his  bill  of  exceptions,  which  is 
done.  "  Thomas  P'ord,  [seal.]  " 

Verdict  and  judgment  were  rendered  for  the  plaintilf  for  $58, 
and  the  defendannt  appealed  to  this  court. 

The  errors  assigned  are  as  follows: 

"  First.  Said  court  erred  in  permitting  said  receipt  to  be  read 
to  the  jury,  without  the  plaintiffs'  having  first  accounted  for  the 
nonproduction  of  said  Dan  Stone  as  a  witness.  Secondly.  To 
sustain  said  verdict  it  was  incumbent  on  the  plaintiffs  to  prove, 
1st.  The  payment  of  said  sum  in  said  receipt  specified  by  legal 
evidence.  2d  That  said  Dan  Stone  came  to  Peoria  for  the  pur- 
poses of  said  arbitration.  3d.  That  said  plaintiffs  were  the  ad-, 
ministrators  of  said  Bigelow.  Therefore,  said  verdict  being  both 
unauthorized  and  against  the  evidence,  the  court  erred  in  not 
granting  a  new  trial." 

O.  Peters  and  C.  Ballance,  for  the  appellant,  cited  1  Mar- 
shall 354;  3  Dane's  Abr.  409;  1  Espinass'  K.  P.  86,  87;  Chit,  on 
Cont.  6-10 ;  1  Chit.  Plead.  45,  385,  and  authorities  there  cited. 

W.  Frisby  and  G.  T.  Metcalf,  in  propria  persona. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  brought  originally  before  a  justice  of 
the  peace,  by  L.  Bigelow  against  Ballance,  for  money  paid  to  his 
use.  On  the  death  of  Bigelow  the  suit  was  renewed  in  the  name 
of  Frisby  and  Metcalf,  as  administrators.  On  the  trial  of  the 
cause  in  the  circuit  court,  it  appears,  from  the  evidence,  that 
Bigelow  and  one  Underhill,  having  a  controversy  with  Ballance, 
submitted  their  differences  to  three  arbitrators  chosen  by  the 
parties.  That  the  arbitration  took  place,  and  each  of  the  parties 
attended;  that  the  arbitrators  made  an  award  in  pursuance  of  their 
authority.  The  plaintiffs  below  then  proved  the  signature  of  Dan 
Stone,  one  of  said  arbitrators,  to  a  receipt,  which  is  as  follows,  to 
wit:  "  February  11,  1838.  Lewis  Bigelow,  Isaac  Underhill  and 
Charles  Ballance,  to  Dan  Stone,  Dr. — For  expenses,  travel,  and 
services,  in  attending  arbitration  at  Peoria,  $150.00.  Received 
of  Lewis  Bigelow  the  above  sum  of  one  hundred  and  fifty  dollars. 
February  12,  1838.     Dan  Stone." 

To  the  reading  of  this  receipt  in  evidence  the  defendant    [*65] 
objected,  which  objection  was  overruled,  and  the  receipt 
was  read  as  evidence. 

The  assignment  of  errors  qnestions  the  correctness  of  the  deci- 
sion of  the  court  below  in  permitting  the  receipt  to  be  given  in 
evidence.  By  an  examination  of  the  bill  of  exceptions  taken  in 
this  cause,  it  appears  that  the  only  object  of  the  plaintiff  below, 
ill  offering  the  receipt,  was  to  prove  the  payment  of  the  money  to 
D.  Stone;  other  evidence  having  been  adduced  to  prove  that  the 
plaintiff  below  and  the  defendant  were  jointly  indebted  to  Dan 
Stone.  Both  the  plaintiff  and  defendant  being  jointly  indebted  to 
D.  Stone,  either  had  a  right  to  pay  the  money,  and  call  on  his  co- 
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debtor  to  repay  his  moiety  of  the  debt.  To  prove  the  payment 
either  the  verbal  or  written  confession  of  the  person  to  whom  the 
payment  ouojht  to  be  made,  was  prima  facie  evidence  ':hat  the 
payment  had  been  made.  Tlie  receipt  was  not  evidence  that  the 
parties  were  indebted  to  Stone,  and  was  not  offered  for  that  pur- 
pose. The  court  below  consequently  decided  correctly  in  per- 
mitting the  receipt,  after  its  execution  had  been  proved,  to  be  read 
in  evidence.  It  is  also  relied  for  error,  that  no  evidence  was  given 
in  the  court  below,  that  Frisby  and  Metcalf  were  administrators 
of  Biglow.  No  objection  was  made,  on  the  trial,  that  they  were 
not  administrators.  In  actions  originally  commenced  in  the  cir- 
cuit court,  unless  the  defendant  interposes  a  plea  that  the  plain- 
tiff is  not  administrator,  the  plaintiff's  right  to  sue  in  that  char- 
acter is  admitted.  (1  Chit.  Plead.  525.)  In  actions  originally 
commenced  before  a  justice  of  the  peace,  the  parties  do  not  file 
written  pleadings.  The  proceedings  are  all  ore  tenns;  and  con- 
sequently the  plaintiffs  were  under  no  necessity  of  proving  that 
they  were  administrators,  unless  the  defendant,  on  the  trial,  ob- 
jected that  they  were  not  administrators. 

The  judgment,  therefore,  of  the  circuit  court  is  affirmed  with 
costs. 

Judgment  a-fftrmed. 


Alden  Harlan  v.  Kanct  Scott. 
Appeal  from  St.  Clair. 

1.  Forcible  Entry  etc. — bond.  A  motion  to  amend  a  bond  on  an  appeal 
from  a  justice  of  the  peace,  in  a  cause  of  forcible  detainer,  is  addressed  to 
the  sound  discretion  of  the  court,  and  its  decision  can  not  be  assigned  for  er- 
ror, (a) 

2.  ;  writ  on  appeal  dismissed.  The  awarding  of  a  Avrit  upon  the  dismis- 
sal of  an  appeal,  in  the  case  of  forcible  detainer,  is  not  error. 

The  proceedings  in  this  cause  were  had  in  the  court  be-    [%6] 
low,  at  the  August  term,  1839,  before  the  Hon.  Sidney 
Breese. 

J.  Shields,  for  the  appellant.  L.  Trumbull,  for  appellee, 
cited  Acts  of  1837,120;  Gale's  stat.  314;  Forman  226,241; 
Breese  264. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court.  This 
was  originally  an  action  for  forcible  detainer  commenced  by  Scott 

Cases  Citing  Text.  ment  of  error  upon  orders  denying 
(a)  Denial  of  motion  to  amend  re-  motions  to  amend,  see  K.  S.  1874, 
cord  can  not  be  assigned  for  error.  Practice,  ch.  110,  §.  61 ;  S.  &  C.'s 
Riggs  V  Savage,  2  Gilm.  400,  411.  Stats,  p.  1826;  Cothran's  Stats.  (1885) 
Denial  of  motion  to  amend  appeal  p.  1106.  Since  1837  statutes  have  pro- 
bond  can  not  be  assisjned  for  error,  vided  that  error  may  be  assigned  on 
Griffin  v.  City  of  Belleville,  50  111.  422,  such  orders.  Ed. 
424.      For    statute    allowing    assign- 
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against  Harlan,  before  a  justice  of  the  peace,  and  brought  bj  ap- 
peal into  the  circuit  court  of  St.  Clair  county. 

The  appeal  was,  on  motion  of  Scott's  attorney,  dismissed  be- 
cause no  sufficient  appeal  bond  had  been  tiled  by  Harlan ;  and  the 
court  below  further  ordered  that  a  writ  of  restitution  be  issued. 
It  also  appears  that  a  cross  motion  was  made  by  the  appellant's 
counsel,  to  allow  him  to  amend  the  appeal  bond,  which  motion  to 
amend  was  overruled  by  the  court. 

The  assignment  of  errors  questions  the  correctness  of  the  deci- 
sions below  in  overruling  the  appellant's  motion  to  amend,  and 
in  ordering  a  writ  of  restitution. 

The  statute  of  forcible  entry  and  detainer,  although  it  author- 
izes appeals  to  the  circuit  court,  makes  no  provision  in  case  the 
bond  be  defective,  to  amend  it  or  for  filing  a  new  bond.  In  the 
case  of  Crain  v.  Bailey  etal.^  decided  at  December  term,  1836,  (1 
Scam.  321)  this  court  held  that  "  as  the  statute  makes  no  provision 
for  amending  the  bond,  or  filing  a  new  bond,  the  application  to  do 
so  was  necessarily  addressed  to  the  discretion  of  the  court;  and  the 
rule  is  well  settled,  that  error  can  not  be  assigned  for  the  refusal 
of  a  bond  to  grant  a  motion  addressed  to  its  discretion."  Whether 
the  circuit  court  might  not  have  permitted  the  appellant  to  file  a 
new  bond,  is  a  question  we  are  not  called  on  to  decide. 

There  is  a  striking  incongruity  in  dismissing  an  appeal,  and  at 
the  same  time  ordering  that  a  writ  of  restitution  should  issue.  It 
would  doubtless  have  been  more  conformable  to  precedent  and 
technical  accuracy,  on  dismissing  the  appeal  for  irregularity,  to 
have  awarded  a  jr?r6>Cd6?6/i6^o  to  the  justice  of  the  peace;  but  this 
informality  can  not  in  the  least  degree  injure  the  appellant.  Had 
a  procedendo  been  ordered,  the  justice  would  have  issued  the  writ 
of  restitution,  and  the  appellant  would  have  been  turned  out  of 
])ossession;  and  that  was  all  that  could  be  done  under  the  writ 
from  the  circuit  court. 

The  language  of  the  5th  section  of  the  statute  in  relation  to 
forcible  entry  and  detainer,  may  justify  the  order  to  issue 
the  writ.  It  is  as  follows :  "  the  circuit  court,  on  giving  [*67] 
judgment  for  the  plaintiff,  shall  award  a  writ  of  restitution 
and  execution  for  costs."  (R  L.  312-12.  Gale's  Stat.  314.)  The 
legislature  doubtless  meant  to  authorize  the  circuit  court  to 
award  the  writ  of  restitution,  where  the  court  gave  judgment  for 
the  plaintiff,  on  the  hearing  of  the  cause  on  the  merits;  yet  the 
dismissal  of  the  appeal  was  a  judgment  for  the  plaintiff,  and  the 
award  of  the  writ,  under  the  circumstances,  is  justified  by  the 
act. 

The  court  are  consequently  of  the  opinion  that  this  informality, 
as  it  can  not  prejudice  the  party,  and  is  authorized  by  the  letter 
of  the  statute,  can  not  be  assigned  for  error. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed  with 
costs.  Judgment  a-ffirmed. 


68  Stout   v.  M'Adams.  [Bee.  T. 

Syllabus — Opinion  of  the  Court. 

Thomas  Stout  v.  "William  M'Adams. 
Error  to  Fayette. 

1.  Damages — act  lawful  hut  injurious.  There  can  be  no  doubt  that  every 
flowing  back,  or  throwing  water  upon  the  land  of  another,  is  such  an  act  as 
entitles  the  individual  injured  to  his  action;  and  although  the  act  of  the  one 
person  may  be  in  itself  lawful,  yet,  if  in  its  consequences  it  necessarily  dam- 
ages the  property  of  another,  the  party  occasioning  the  damage  is  liable  to 
make  reparation  commensurate  with  the  injury  he  has  caused,     (a) 

2.  KiPRAKFAN  RIGHTS — pvioT  occu}xition.  He  who  first  occupies  a  site  and 
constructs  a  mill  and  dam  upon  a  stream,  does  not  thereby  acquire  any  right 
whatever  to  overflow  the  land  of  his  neighbor,  whether  his  neighbor  has  a  mill 
or  not. 

3.  Instructions — irrelevant.  Irrelevant  and  inapplicable  instructions  ought 
not  to  be  given,  as  they  are  calculated  to  mislead  a  jury,     {b) 

This  was  an  action  on  the  case,  bronght  bj  tlie  plaintiff  in  the 
Bond  circuit  court,  and  removed  by  change  of  venue  to  the  Fay- 
ette circuit  court. 

The  dechxration  sets  forth  that  the  plaintiff  was  possessed,  as  of 
his  own  right,  of  a  certain  tract  of  land  in  Bond  county,  on  which 
he  had  erected  a  mill,  and  that  the  defendant  erected  and  kept  up 
a  mill  and  dam  below  plaintift''s  mill,  thereby  causing  the  water 
to  overflow  and  flood  plaintift''s  mill,  to  his  damage,  etc. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  at  the  October  term,  1837,  before  the  Hon. 
Sidney  Breese  and  a  jury,  and  judgment  rendered  for  the  defen- 
dant. 

The  cause  was  brought  to  this  court  by  writ  of  error. 

F.  FoRMAN  and  J.  Semple,  for  the  plaintiff  in  error,  cited  10 
ohns.,  241;  17  Johns.,  307;  15  Johns.,  213;  2  Stark.  Ev.,  910, 
note  a;  6  East,  213,  208. 

A.  CowLES,  J.  B.  "White,  and  H.  Eddy,  for  the  defen- 
p68]    dant  in  error,  cited  17  Johns.,  306;  15  Johns.;  3  Johns., 
282;  17  Mass.,  289,  296. 

"Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court.  The 
plaintiff  below  alleges  that  he  is  the  owner  of  a  mill  on  Shoal 
creek,  and  that  the  defendant  has  erected  a  dam  on  the  same  creek, 
below  his  mill,  and  thereby  flooded  and  overflowed  his  mill,  so  as 
greatly  to  damage  it.  The  defendant  pleaded  the  general  issue. 
Several  exceptions  are  taken  to  the  opinion  of  the  court  on  the  trial 
below.  The  flrst  exception  relates  to  the  decision  of  the  court  in 
admitting  the  title  deeds  of  the  defendant  to  be  read  in  evidence, 
and  rejecting  those  of  the  plaintiff.     It  does  not  clearly  appear 

Cases  Citing  Text.  lead  jury,  is  error.      Coughlin  v.  Peo- 

(a)  Owner  of  land  may  recover  dam-  pie,  18  111.  266,  268.    Court  will  not 

ages  from  one  causing  water  to  flow  reverse  judgment  for  giving  irrelevant 

onto  it.      Tanner  v.  Valentine,  75  111.  instruction    which  does  not  tend  to 

624,  626.  mislead  jury.     Grier  v.  Puterbaugh, 

(6)  Giving  instruction,  not  based  on  108  111.  602,  607. 
evidence,  which  is  calculated  to  mis- 
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from  the  bill  of  exceptions  upon  what  grounds  tlie  court  refused 
to  permit  the  plaintiff  to  give  in  evidence  his  title  to  the  land  on 
which  his  mill  was  erected;  but  as  possession  is  sufficient  to  enti- 
tle the  plaintiff  to  maintain  his  action,  and  as  the  correctness  or 
incorrectness  of  the  rejection  of  his  title  papers  can  not  be  deter- 
mined from  the  facts  disclosed,  we  give  no  opinion  on  this  point. 
The  instructions  which  the  court  gave  to  the  jury,  and  its  re- 
fusal to  give  such  as  were  asked  for  by  counsel  for  the  plaintiff, 
are  also  assigned  for  error.     The  instructions  asked  for  by  the 
plaintiff  were,  "  that  if  the  jury  believed  from  the  testimony,  that 
the  water  from  the  defendant's  mill  dam  flooded  the  wheel  of  the 
plaintiff,  they  are  bound  to  find  for  the  plaintiff,  the  amount  of 
damages  proved  to  have  been  sustained  by  him;  and  that  it  is  im- 
material in  this  case  which  party  commenced  work  or  linished  his 
mill  first,  unless  they  further  believe  that  the  defendant  had  a 
right,  by  prescription  or  otherwise,  to  flood  the  water  as  afore- 
said."    This  instruction  the  court  refused  to  give,  but  instructed 
the  jury,  "  that  he  who  flrst  occupies  the  site  and  constructs  a 
mill  and  dam,  w^ill  be  entitled  to  the  use  of  as  much  water  as  will 
turn  his  wheels,  if  the  privilege  will  afford  it,  notwithstanding  he 
may,  by  such  occupation,  render  useless  the  privilege  of  another, 
either  above  or  below  him,  upon  the  same  stream;"  and  further, 
"  that  upon  legal  principles  every  person  has  a  legal  right  to  the 
use  of  the  water  flowing  through  his  land,  and  to  use  it  in  a  reason- 
able manner  only ;  and  if  they  shall  believe  from  the  evidence,  that 
the  defendant  used  the  water  in  an  unreasonable  manner,  and  the 
plaintiff  is  injured  by  it,  then  the  plaintiff  is  entitled  to  such  dam- 
ages as  he  may  have  proved;  but  that  the  law  does  not  afford  a 
remedy  for  every  trifling  inconvenience  which  another  may  be  put 
to,  by  the  reasonable  exercise  of  one's  own  right,"     The  court  also 
instructed  the  jury,  "  that  if  they  believe  from  the  evidence  that 
the  plaintiff  could  raise  his  wheels,  so  as  to  avoid  the  injury  occa- 
sioned by  the  back  water,  and  still  employ  his  head  water  to  every 
advantage,  that  they  will  And  for  the  defendant ;  or  if  the  defen- 
dant could  use  his  privilege  to  every  advantage  by  lower- 
[*69]    ing  his  dam  or  wheel,  so  as  to  lessen  or  prevent  the  back 
water,  then  for  the  plaintiff.'' 
The  court  erred  in  refusing  the  instructions  asked  for,  and  also 
in  those  which  it  gave. 

There  is  nothing  in  the  instructions  asked  for  by  the  plaintiff, 
that  the  defendant  can  object  to ;  they  were  pertinent  to  the  case, 
and  as  such  the  plaintiff  had  a  legal  right  to  require  of  the  court. 
There  can  be  no  doubt  that  every  flowing  back,  or  throwing  water 
upon  the  land  of  another,  is  such  an  act  as  entitles  the  individual 
injured  to  his  action;  and  although  the  act  of  the  one  j)ersonmay 
be  in  itself  lawful,  yet,  if  in  its  consequences  it  necessarily  dam- 
ages the  property  of  another,  the  party  occasioning  the  damage  is 
liable  to  make   reparation  commensurate  to  the  injury  he  has 
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caused;  as  when  one  man  bnilds  his  house  so  close  to  another's 
land,  as  to  throw  the  water  from  the  roof  of  his  house  upon  the 
land  of  his  neighbor.  In  this  case,  the  erection  of  the  house  was 
lawful  in  itself,  but  became  unlawful  bj  reason  of  the  injury  re- 
sulting to  another.  Upon  the  same  principle,  although  the  erec- 
tion of  the  dam  of  the  defendant  w^as  not  unlawful  per  se,  yet,  as 
in  its  consequences  it  abridged  the  rights  and  damaged  the  prop- 
erty of  the  plaintiff,  the  defendant  is  responsible  to  him  for  the 
consequences. 

Most  of  the  instructions  which  the  court  gave  are  inapplicable 
to  the  case,  but  so  far  as  they  do  apply,  they  are  wrong.  The 
judge  said  that  "  he  who  first  occupies  the  site,  and  completes  a 
mill  and  dam,"  etc.  This  is  incorrect.  By  building  a  mill  dam 
one  does  not  acquire  any  right  whatever  to  overflow  the  land  of 
his  neighbor,  whether  his  neighbor  has  a  mill  or  not.  Every  one 
must  so  use  his  property  as  not  to  injure  another. 

The  remainder  of  the  instructions  we  consider  as  entirely  irrel- 
evant and  inapplicable  to  the  case  on  trial,  and  consequently 
ought  not  to  have  been  given,  as  they  were  calculated  to  mislead 
the  jury.  The  judgment  of  the  circuit  court  is  therefore  reversed 
with  costs,  and  the  case  remanded  to  be  retried  in  conformity 
with  this  opinion. 

Judgment  reversed. 


Aaron  "White  and  Edward  White  v.  Alexander  Martin 
Appeal  from  Hancock. 

1.  JuKT — misconduct.  Where  the  court,  being  about  to  adjourn  for  the  day 
directed  a  jury,  if  they  should  agree,  to  seal  up  their  verdict  and  deliver  it  to 
the  clerk,  and  then  disperse;  and  the  jury,  shortly  after  the  court  adjourned, 
sealed  up  a  piece  of  paper  upon  which  was  written  that  they  could  not 
[*70]  agree,  and  handed  it  to  the  clerk,  and  dispersed :  Held,  that  their  con- 
duct was  a  gross  violation  of  their  duty. 

2. ;  .    In  the  same  case  the  jury  were  called  in  the  morning, 

and  the  parties  asked  whether  they  had  any  objection  to  their  returning  again 
to  find  a  verdict.  The  plaintiff  said  he  had  not,  but  the  defendants  said  they 
were  willing  they  should  be  discharged,  as  they  were  the  best  judges  whether 
they  could  agree  or  not.  The  court  directed  the  jury  to  retire,  and  they  found 
a  verdict  for  the  plaintiff :  Held,  that  the  proceedings  were  irregular,  on 
account  of  the  misconduct  of  tlie  jury,  and  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,    (a) 

This  cause  was  heard  in  the  court  below  at  the  September 
term,  1839,  before  the  Hon.  Peter  Lott.  Judgment  was  rendered 
for  the  plaintiff,  and  the  defendants  appealed  to  this  court. 

Cyrus  Walker,  for  the  appellant.  A.  Williams,  for  the  ap- 
pellee. 

Browne,   Justice,   delivered  the   opiaion   of  the  court:     (1) 

(1)  Wilson,  Chief  Justice,  dissented  from  the  opinion  of  the  court  in  this 
case,  on  the  ground  that  there  was  a  waiver  of  the  right  to  except  to  the  con- 
duct of  the  jury,  by  not  making  the  objection  when  the  irregularity  occurred. 

(a)  See  Sawyer  D.Stephenson,  Breese  6;  Forrester  v.  Guard,  Breese  44. 
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This  was  an  action  of  assumpsit  brought  in  the  circuit  court  of 
Hancock  county,  by  Alexander  Martin  against  Aaron  and  Ed- 
ward White.  Issue  was  joined  between  the  parties,  and  the 
cause  submitted  to  the  jury.  The  court  directed  the  jury,  in 
case  of  agreement,  to  seal  up  their  verdict,  deliver  it  to  the  clerk, 
and  disperse,  and  then  adjourned  court  till  next  morning.  The 
jury,  after  the  court  adjourned,  delivered  a  sealed  paper  to  the 
clerk,  and  dispersed.  The  paper,  when  opened  the  next  morn- 
ing, stated  that  the  jury  could  not  agree.  The  court  called  the 
jury,  asked  the  parties  if  they  had  any  objection  to  the  jury's  re- 
tiring again  to  find  a  verdict.  The  plaintiff  consented.  The  de- 
fendants said  they  were  willing  the  jury  should  be  discharged,  as 
they  were  the  best  judges  whether  they  could  agree  or  not.  The 
court  directed  the  jury  to  retire  to  consider  of  their  verdict. 
Subsequently  the  jury  returned  a  verdict  for  the  plaintiff.  The 
defendants  moved  to  set  aside  the  verdict,  on  the  ground  that  the 
jury  misbehaved  in  dispersing;  but  the  court  overruled  the  mo- 
tion and  the  defendants  excepted.  The  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  jury. 

The  parties  in  the  suit  agreed  that  the  jury  should  seal  up  their 
verdict  and  hand  it  to  the  clerk;  but  instead  of  pursuing  that 
course,  they  sealed  up  a  paper  which  stated  that  they  could  not 
agree,  and  delivered  it  to  the  clerk,  and  then  dispersed.  This 
was  a  gross  violation  of  their  duty  as  jurors.  Such  conduct  can 
receive  no  countenance  from  this  court.  Its  inevitable  tendency 
is  to  destroy  the  purity  of  trial  by  jury.  For  these  reasons  the 
judgment  of  the  circuit  court  of  Hancock  county  is  reversed 
with  costs,  and  the  cause  remanded,  Qn^&venirede  novo  awarded. 

Judgment  reversed. 


EiPLEY  E.  W.  Adams  v.  Rufus  Colton.  [*7l] 

Error  to   Will. 

CoNTiKXJANCE — granted  if  statute  complied  with.  Where,  in  an  action  of 
assumpsit,  the  defendant  made  affidavit  that  he  could  not  safely  proceed  to 
trial  without  the  testimony  of  an  absent  witness ;  and  that  he  expected  to 
prove  by  said  witness,  that  the  •'  plaintiff  was  to  give  said  defendant  !|150,  for 
one  half  of  the  claim  mentioned  in  said  defendant's  account  of  set-off ;''  and 
that  a  subpoena  is  issued  to  the  sheriff  of  DeKalb  county,  in  which  the  wit- 
ness had  formerly  resided,  and,  said  defendant  had  been  informed  by  the  cor- 
oner of  said  county,  that  there  was  no  sheriff  of  said  county,  and  that  the  cor- 
oner received  the  subpCBna,  and  made  search  for  the  witness,  but  could  not 
find  him,  as  he  had  removed  from  the  county  unknown  to  the  defendant ;  and 
that  the  defendant  knew  of  no  other  witness  whose  attendance  covild  be  pro- 
cured at  the  term  of  court  then  sitting,  by  whom  he  could  prove  the  same 
facts ;  and  that  he  expected  to  procure  the  attendance  of  the  witness  at  the  next 
term,  and  that  the  affidavit,  was  not  made  for  delay,  but  that  justice  might  be 
done ;  and  moved  the  court  for  a  continuance  of  the  cause,  which  the  court 
denied :    Held,  that  the  decision  was  erroneous. 
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This  was  an  action  of  assumpsit  commenced  by  Colton  against 
Adams,  in  the  Will  circuit  court.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  set-off  at  the  September  term, 
1837,  and  the  cause  was  continued  from  term  to  term,  until 
April  term,  1838,  when  the  cause  was  tried.  Before  the  jury 
was  called  at  said  April  term,  the  defendant  moved  for  a  con- 
tinuance, upon  the  following  affidavit: 

"  R.  E.  W.  Adams,  being  duly  sworn,  on  oath,  says,  that  Joel 
Jenks  is  an  important  witness,  on  the  part  of  the  above  defend- 
ant, in  the  trial  of  the  above  cause,  and  that  he  cannot  safely 
proceed  to  trial  without  his  testimony;  and  that  he  expects  to 
prove  by  said  Jenks,  that  said  plaintitt'  was  to  give  said  defend- 
ant $150,  for  one  half  of  the  claim  mentioned  in  said  defend- 
ant's account  of  set-off;  and  this  deponent  further  says,  that  a 
subpoena  was  issued  to  the  sheriff  of  DeKalb  county,  in  which 
Jenks  had  formerly  been  residing,  and  this  deponent  is  now  in- 
formed by  the  coroner  of  said  county,  that  there  is  no  sheriff  in 
said  county,  and  that  he,  said  coroner,  received  the  said  subpoena, 
and  made  search  for  said  Jenks,  but  could  not  find  him — he  hav- 
ing removed  from  said  county,  which  was  unknown  to  said  de- 
ponent. And,  this  deponent  says  he  knows  of  no  person  whose 
attendance  can  be  procured  at  this  term  of  the  court,  by  whom 
he  can  prove  said  facts,  and  this  deponent  further  says,  that  he 
expects  to  be  able  to  procure  his  attendance  at  the  next  term. 
And,  this  application  is  not  made  for  delay,  but  that  justice  may 
be  done.  (Signed)     R.  E.  W.  Adams." 

"  Sworn  and  subscribed  before  me  this  ) 

11th   day   of  April,  A.  D.    1838.      V 
Levi  Jenks,  Clerk."      ) 
[■*72]        The  court  overruled  the  motion,  and  defendant  excepted. 
The  subpoena  for  the  witness  referred   to  in  the  above 
affidavit,  was  issued  on  the  7th  day  of  March,  A.  D.  1838. 

The  cause  being  submitted  to  the  jury,  a  verdict  was  rendered 
for  the  plaintiff,  for  $422.70^. 

Thereupon  the  defendant  moved  the  court  for  a  new  trial, 
upon  the  ground  that  the  said  defendant  had  discovered  new  and 
material  evidence  since  the  trial  of  the  cause,  and  to  sustain  said 
motion  read  the  following  affidavit,  to  wit: 

"  R.  E.  W.  Adams,  the  defendant,  being  duly  sworn,  on  oath, 
says,  that  since  the  trial  of  the  above  cause,  he  has  discovered 
new  testimony,  which  was  unknown  to  this  affiant  before  and  at 
the  time  of  said  trial,  which  testimony  is  that  of  Josiali  Beau- 
mont of  said  county  of  Will,  by  whom  said  affiant  can  prove  that 
he,  the  said  Beaumont,  soon  after  the  delivery  of  the  barrel  at 
said  affiant's  store,  which  is  charged  in  said  plaintiff's  account  as 
white  lead,  he,  said  Beaumont,  procured  at  said  affiant's  store,  a 
small  quantity  of  the  article  contained  in  said  barrel,  supposing 
the  same  to  be  white  lead,  to  be  used  for  painting,  and  found  the 
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same  to  be  whiting,  and  not  white  lead,  and  that  the  same  was 
damaged  and  worthless,  and  said  affiant  fnrther  says,  that  said 
Beaumont  procured  said  article  at  his  store  during  the  absence 
of  said  affiant,  and  that  he,  said  affiant,  did  not  know  the  fact 
until  this  morning;  and  this  affiant  further  says,  that  Sidney  S. 
Barnes,  a  painter,  late  of  said  county,  examined  the  contents  of 
said  barrel  at  the  store  of  the  plaintilf,  before  the  delivery  there- 
of to  said  affiant,  and  found  the  same  to  be  whiting;  but  that 
said  Barnes  by  whom  this  affiant  expected  to  prove  said  fact,  died 
about  four  weeks  before  the  sitting  of  this  court,  and  that  before 
and  during  the  trial  of  this  cause,  said  affiant  knew  of  no  one  by 
whom  he  could  prove  this  fact,  and  that  he  has  since  discovered 
that  he  can  establish  it  by  the  oath  of  said  Beaumont,  who  is  a 
credible  witness,  and  further  saith  not. 

E.  E.  W.  Adams." 
"  Subscribed  and  sworn  before  me  this 

11th  day   of  April,  A.  D.    1838. 
Levi  Jenks,  Clerk." 

Tiie  court  overruled  said  motion,  and  the  defendant  excepted. 

The  proceedings  were  had  in  the  court  below,  before  the  Hon. 
John  Pearson. 

The  cause  w^as  brought  to  this  court  by  WTit  of  error.  The 
errors  assigned  are  the  refusal  of  the  court  to  grant  the  motions 
for  a  continuance  and  for  a  new  tri^il. 

J.  C  Newkirk  and  J.  Butterfield,  for  the  plaintiff  in  error, 
cited  2  Wm.  Black.  955;  7  Price  677;  2  Caines  155;  3  Caines 
182;  18  Johns.  489;  7  Mass,  255;  2  Binney  582. 

Mr.  Butterfield  said,  at  common  law,  the  questions  *73 
which  arise  on  a  motion  for  a  continuance  on  account  of 
the  absence  of  a  witness,  are:  1,  Is  the  witness  material?  2. 
lias  the  defendant  been  guilty  of  laches?  3.  Can  the  witness 
be  procured  at  the  next  term  ?  3  Johns.  Dig.  498 ;  7  Cowen  369. 
Our  statute  only  alters  the  common  law  in  "requiring  facts  to  be 
set  out. 

Uri  Osgood,  for  the  defendant  in  error.  Granting  or  refusing 
continuances  or  new  trials  rests  in  the  sound  discretion  of  the 
court.  Sawyer  v.  Stephenson,  Breese  6 ;  Cornelius  v.  Boucher, 
Breese  12;  Clemson  v.  Kruper,  Breese  162;  Collins  v.  Claypool, 
Breese  164;  Street  v.  Blue,  Breese  201;  Adams  etal.  v.  Smith, 
Breese  221;  Vernon  et  al.  v.  May,  Breese  229;  Littleton  ?;.  Moses, 
Breese's  App.  9;  Harmison  v.  Clark  etal.,  1  Scam.  131;  Smith 
etal.  V.  Shultz,  1  Scam.;  4  Wheat.  213;  7  Wheat.  248;  5Cranch 
11,  187;  R.  L.  491-2  §  20;  Gale's  Stat.  533. 

Browne,  justice,  delivered  the  opinion  of  the  court:  Tliis  was 

an  action  of  assumpsit  brought  by  Paifus  Colton  against  Ripley 

E.  W.  Adams,  in  the  circuit  court  of  Will  county.     At  the  April 

term,  1838,  defendant  made   an  application   for   a  continuance 

[6— Scam.     Vol.  2.] 
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founded  on  his  affidavit  of  the  absence  of  Joel  Jenks,  a  material 
witness,  who  resided  in  DeKalb  county — to  which  county  a  sub- 
poena was  issued  and  sent  on  the  7th  of  March,  1838,  and  re- 
turned not  found — the  said  witness  having,  without  the  knowl- 
edge of  the  defendant,  removed  from  that  county.  The  affidavit 
stated  that  the  defendant  expected  to  prove  by  said  witness,  an 
item  of  $150,  in  the  defendant's  account  of  set  off;  that  he  ex- 
pected to  be  able  to  procure  the  attendance  of  the  witness  at  the 
next  term ;  that  he  knew  of  no  other  witness  by  whom  he  could 
prove  the  same  fact;  and  that  the  affidavit  was  not  made  for  de- 
lay.    The  motion  was  overruled  by  the  court. 

This  affidavit  clearly  shows  that  every  requisite  of  the  statute 
was  complied  with,  for  the  purpose  of  getting  the  cause  con- 
tinued. Diligence  has  been  used;  the  name  and  residence  of  the 
witness,  and  what  particular  fact  to  be  proved — all  these  facts  ap- 
pear in  the  affidavit. 

The  court  erred  in  refusing  to  continue  the  cause.  The  judg- 
ment of  the  circuit  court  of  Will  county  is  reversed  with  costs 
and  the  cause  remanded  for  a  new  trial  (1). 

Judgment  reversed. 


Daniel  Wann,  impleaded,  etc.,  v.  Richakd  II.  M'Goon. 

[74*] 

Appeal  fTom  the  Municipal  Court  of  the  City  of  Alton. 

1  Ruling  on  demurrer — warded  by  pleading.  The  defendant,  after  a 
demurrer  to  his  pleas  has  been  sustained,  by  asking  leave  to  plead,  and  filing 
additional  pleas,  waives  his  first  pleas,  and  can  not  assign  for  error  the  decis- 
ion of  the  court  in  relation  to  them,  {a)  So,  also,  by  filing  a  rejoinder  to  a 
replication  which  he  has  demurred  to,  and  which  has  been  sustained,  he  vir- 
tually waives  and  withdraws  his  demurrer. 

2.  Practice — capias  irregular  to  stand  as  summons.  When  the  defendant  was 
arrested  upon  a  capias  ad  respondendvm  issued  upon  an  insufficient  affidavit, 
and  gave  bail,  and  upon  motion  to  dismiss  the  suit  on  that  account,  the  court 
directed  the  bail  bond  to  be  cancelled,  and  that  the  motion  to  dismiss  be  over- 
ruled, and  that  the  defendant  be  ruled  to  plead.  Held,  that  the  court  did  not 
err  in  refusing  to  dismiss  the  suit,  and  that  the  capias  stood  in  the  nature  of  a 
summons ;  and  the  arrest  being  equivalent  to  a  service  of  a  summons,  the  de- 
fendant was  bound  to  appear  and  answer  the  declaration.     (&) 

3.  Promissory  "^otk— failure  of  consideration  to  be  fully  stated.  A  plea 
to  an  action  upon  a  promissiory  note,  alleging  that  the  consideration  of  the 
note  was  certain  lands,  in  relation  to  which  the  plaintiff  made  certain  false 
and  fraudulent  representations,  which  induced  the  defendant  to  purchase  the 
same,  is  defective,  unless  it  sets  forth  a  particular  description  of  the  lauds,    (c) 

(1)    R.  L.  489  §  11 ;  Gale's  Stat.  531,  540;  Acts  of  July,  1837,  109  §  3. 

Cases  Citing  Text.  mons  only.    City  of  Alton  ».  Kirsch, 

(a)    Rule  stated  in  head  note  af-  68  111.,  201,  263. 

firmed.     Dickhut  v.  Durrell,   11  111.,  (c)     Similar  plea,  which  describes 

72,  85 ;  Dean  v.  Gecman,  44  111.,  286,  land  by  metes  and  bounds,  is  good. 

287.  Slack  v.  McLogan,  15  111.,  243,  249. 

(6)    Capias  may  operate   as    sum- 
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4.  Pleading — duplex  averring  a  wife  and  no  wife.  A  plea  to  an  action  upon  a 
promissory  note,  given  for  certain  lands  alleged  that  the  plaintiif  had  no  good 
and  indefeasible  estate  in  the  lands  of  which  he  represented  himself  seized, 
and  also  averred  that  he  had  a  wife  who  was  entitled  to  dower  out  of  the  es- 
tate in  the  lands  of  which  the  plaintiff  was  seized,  contrary  to  his  representa- 
tion that  he  had  no  wife  in  being.  Held,  that  these  were  inconsistent  aver- 
ments, and  the  plea  was  bad  for  duplicity,    (ri) 

This  was  an  action  of  assumpsit  commenced  by  M'Goon  against 
the  appellant,  in  the  municipal  court  of  the  city  of  Alton,  on  a 
promissory  note  for  $5,000,  on  which  there  was  a  credit,  before 
bringing  the  suit,  of  $604.61.  The  note  was  dated  at  Galena, 
111.,  October  15,  1836. 

Upon  the  affidavit  of  M'Goon,  the  defendant  was  held  to  bail 
m  the  sum  of  $4,500.  At  the  return  term  of  the  process,  the  de- 
fendant moved  to  dismiss  the  suit  on  account  of  defects  in  the  af- 
fidavit upon  which  the  capias  was  issued.  Upon  the  hearing  of 
the  motion,  the  court  adjudged  that  the  bail  bond  taken  in  said 
cause  be  cancelled,  and  that  the  motion  to  dismiss  said  suit  be 
overruled,  and  that  the  said  defendant,  on  whom  the  process  was 
served,  be  ruled  to  plead  as  on  common  bail.  The  defendant 
then  pleaded  the  general  issue,  and  four  special  pleas.  The 
plaintiff  joined  issue  on  the  tirst  plea,  and  filed  special  demurrers 
to  the  special  pleas.  The  demurrers  were  sustained,  and  judg- 
ment of  respondeat  ouster  rendered.  The  defendant  then  filed 
six  special  pleas;  and  the  plaintiff  demurred  specially  to  each. 

The  court  sustained  the  special  demurrers  as  to  the  2d  and  5th 
special  pleas,  and  overruled  the  demurrer  as  to  the  3d,  4th,  6tli, 
and  7th.  To  the  replication  of  the  plaintiff  to  the  said  3d,  4th, 
6th  and  7th  special  pleas,  the  defendant  interposed  a  general  de- 
murrer, which  was  overruled  by  the  court.  Thereupon 
the  defendant  filed  a  rejoinder,  and  the  cause  was  con-  [*75] 
tinned  to  the  April  term  of  said  court,  at  which  last  men- 
tioned term,  judgment  was  rendered  on  a  verdict  of  a  jury,  for  the 
plaintiff  for  $4,687.96.  The  proceedings  were  had  before  Hon. 
William  Martin. 

The  defendant  appealed  to  this  court,  and  assigned  for  error, 
1st,  That  the  court  erred  in  refusing  to  quash  the  writ;  2d,  That 
the  court  erred  in  sustaining  the  plaintift''s  demurrer  to  the  2d, 
3d,  4th,  and  5th  pleas  first  filed  in  the  said  cause  in  the  court  be- 
low; 3d,  The  court  erred  in  sustaining  the  j)laintiff's  special  de- 
murrer to  the  2d  and  5th  pleas  of  the  defendant  lastly  pleaded ; 
4th,  The  court  erred  in  overruling  the  defendant's  demurrer  to 
the  plaintiff's  replication. 

The  2d  and  5th  pleas,  last  mentioned,  were  as  follows: 

2.  "  And  for  further  plea  in  this  behalf,  the  said  defendant, 
Daniel  "Wann,  impleaded,  &c.,  says  actio  non,  because  he  says 

(d)    Count  containing  two  causes  of    facts,  are  each  bad  for  duplicity.  Here- 
action,  plea  setting  up  two  defenses    ford  v.  Crow,  3  Scam.  423. 
and  replication  traversing  two  material 
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that  at  the  time  when,  (fee.,  there  was  fraud,  circnmvention,  and 
deceit  in  obtaining  the  said  note  in  the  said  declaration  men- 
tioned, in  this,  to  wit,  that  on  the  said  15th  day  of  October,  A.  D. 
1836,  the  said  plaintiff  represented  to  this  defendant  and  his  co- 
defendants,  that  he  was  the  owner  and  posssssor  of  certain  real 
estate  situated  in  Iowa  county,  Wisconsin  territory,  and  also  that 
he,  the  said  plaintiff,  was  the  owner  and  proprietor  of  certain 
other  lands  and  real  estate  situated  in  Jo  Daviess  county,  Illinois, 
and  that  the  said  lands  and  real  estate  aforesaid  were  of  great 
value,  and  that  the  same  were  mineral  lands,  and  further  repre- 
sented to  this  defendant  and  his  co-defendants,  that  the  said  lands 
and  real  estate  had  upon  the  same  large  mines  of  lead  and  copper 
ore  and  mineral,  and  that  its  value  was,  by  reason  of  such  repre- 
sented mines  of  lead  and  copper  ore  and  mineral,  greatly  enhanced 
in  value,  and  the  said  plaintiff,  at  the  time  proposed  and  offered 
to  sell  said  lands  and  real  estate  to  this  defendant  and  his  co- 
defendants;  and  this  defendant  avers  that  from  the  representa- 
tions aforesaid  he  was  induced  to  purchase  the  said  lands,  and  did, 
with  his  co-defendants,  purchase  said  lands,  and  gave  their  said 
promissory  note  for  the  consideration  and  price  of  said  lands; 
whereas  in  truth  and  in  fact,  this  defendant  avers  that  the  said 
representations  aforesaid,  made  by  the  plaintiff  as  aforesaid,  were 
false  and  fraudulent,  and  that  the  plaintiff  at  the  time  aforesaid 
w^ell  knew  his  said  representations  were  false  and  fraudulent. 
And  this  defendant  avers  that  the  representations  made  by  the 
plaintiff'  of  the  great  value  of  said  lands,  and  that  they  had  min- 
eral upon  the  same,  as  set  forth  aforesaid,  were  the  only  induce- 
ments that  led  the  defendants  to  make  the  purchase  of  said  lands, 
and  give  their  note  therefor,  and  this  he  is  ready  to  verify." 

5.  "  And  for  further  plea  in  this  behalf,  this  defendant  says 
actio  no7i,  because  he  says  that  heretofore,  to  wdt,  on  the  15th 
day  of  October,  A.  D.  1836,  the  said  plaintiff  offered  to 
[^76]  sell  to  this  defendant  and  his  co-defendants,  certain  lands 
situated  in  the  county  of  Iowa,  Territory  of  Wisconsin, 
and  represented  that  he  had  a  good  and  indefeasible  title  to  the 
same;  that  he  was  an  unmarried  man,  and  had  no  wife  who  could 
be  entitled  to  dower  in  said  lands.  And  this  defendant  avers 
that  the  repi-esentations  so  made  by  the  plaintiff  and  set  forth  in 
this  plea,  were  the  only  inducements  that  led  the  defendant  and 
his  co-defendants  to  buy  said  lands.  And  this  defendant  and  his 
co-defendants,  relying  on  the  representations  so  made,  did  buy 
said  lands  and  give  their  note  to  said  plaintiff  for  the  same,  which 
is  the  same  note  on  which  this  suit  is  brought.  Whereas,  in 
truth  and  in  fact,  the  said  plaintiff',  at  the  time  when,  t&c,  well 
knew  that  his  representations  so  made  as  aforesaid,  were  false 
and  fraudulent,  and  well  knew  that  he  was  a  married  man,  and 
had  a  wife  who  was  entitled  to  dower  in  said  lands  by  the  laws  of 
said  territory,  and  that  the  fraud,  misrepresentation,  and  circum- 
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vention  used  by  the  said  plaintiff  to  induce  tliis  defendant  and 
liis  co-defendants  to  buy  said  lands,  and  give  their  note  therefor, 
consisted  in  this,  to  wit,  that  said  plaintiff,  in  truth  and  in  fact, 
had  no  good  and  indefeasible  title  to  said  lands,  and  that  he  had  a 

wife  by  the  name  of M'Gocn,  then  livnng,  who,  by  the  laws 

of  Wisconsin  territory,  was  and  still  is,  entitled  to  receive,  hold 
and  occupy  one-third  of  the  said  real  estate  in  right  of  her  dower 
to  the  same,  and  so  the  said  defendant  says  the  said  note  was  ob- 
tained without  any  good  of  valuable  consideration,  and  this^ie  is 
ready  to  verify." 

A.  CowLES  and  J.  M.  Krum,  for  the  appellants,  cited  19  Johns. 
170;  R.  L.  488,  title  Practice;  2  Wend.  630;  N.  Y.  Dig.  title 
Practice;  Munn  v.  Conley,  4  Cowen  148;  Yanderpool  v.  Wright, 
1  Cowen  209;  1  Paine  c<c  Duer's  Pract.  395;  1  Tidd's  Pract.  263; 
3  Cranch  498;  Steph.  Plead.  158;  1  Chit.  Plead.  507,  511,  512, 
513,  523,  565;  18  Johns.  28;  20  Johns.  204;  1  Saund.  28,  n.  3 
and  14;  4  East  503-4;  10  Johns.  389,  391;  Breese  and  the  decis- 
ions of  the  S.  C.  since. 

J.  Shields  and  G.  P.  Koerner,  for  the  appellees,  cited  Breese 
3;  3  Cranch  496;  P.  L.  65  §  6;  Gale's  Stat.  50;  1  Back.  Abr. 
328,  title  Bail,  B.;  2  Wilson,  225;  1  Burr.  332;  7  Term  R.  375, 
77;  1  East  81,  330;  1  Bos.  &  Pul.  132;  Appendix  to  Selion's 
Pract.  letter  E.  63;  Chrisman  et  al.  v.  Matthews,  1  Scam.  148. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  Two 
grounds  of  error  have  been  assigned  in  this  case,  which  it  is  nec- 
essary to  notice  particularly.  The  second  and  fourth  being  evi- 
dently no  grounds  of  error.  It  appears  by  the  record  that  after 
the  plaintiff's  demurrer  to  the  2d,  3d,  4th,  and  5th  pleas  had 
been  sustained,  the  defendant  asked  leave  to  plead  over, 
and  did  actually  file  six  new  pleas;  he  therefore  has  no  [*77] 
right  now  to  question  the  decision  on  the  demurrer.  On 
the  fourth  ground  he  is  equally  unfortunate.  After  demurring  to 
the  plaintiff'  replications,  he  filed  a  general  rejoinder  to  the  repli- 
cations, and  thereby  virtually  waived  and  withdrew  his  demur- 
rers; and  no  question  can  be  now  made  as  to  the  sufficiency  of 
the  replications.  The  first  error  assigned  is  that  the  municipal 
court  erred  in  not  dismissing  the  suit  on  the  motion  of  the  de- 
fendant in  the  court  below;  the  second  that  the  court  erred  in  sus- 
taining the  demurrers  to  the  2d  and  5th  pleas  of  the  defendant, 
Wann,  secondly  pleaded.  On  the  first  exception  I  am  inclined 
to  the  opinion  that  although  the  municipal  court  discharged  the 
defendant  from  his  liability  on  the  special  bail  bond,  on  filing 
common  bail,  and  thus  virtually  from  the  arrest,  it  did  not  err  in 
refusing  to  dismiss  the  suit.  The  capias  stood  in  the  nature  of  a 
summons;  and  the  arrest  being  equivalent  to  a  service  of  it,  he 
was  bound  to  appear  and  answer  the  declaration.  As  regards 
the  2d  and  5th  pleas,  I  perceive  no  objection  to  the  decision. 
The  second  plea  is  radically  defective  in  not  describing  the  real 
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estate  specially  and  certainly  which  the  plea  charges  the  plaintiff, 
M'Goon,  represented  himself  the  owner  of.  Its  precise  locality 
should  have  been  given,  so  that  the  plaintiff  might  know  certainly 
what  lands  he  was  charged  with  having  misrepresented,  and  for 
the  sale  of  which  the  note  sued  on  is  alleged  to  have  been  the  con- 
sideration. As  the  plea  stands,  from  its  entire  general  character, 
it  would  have  enabled  the  defendant  to  have  given  evidence  of 
any  lands  situated  in  the  county  of  low^a,  in  Wisconsin  Territory, 
and  in  Jo  Daviess  county  in  this  state;  and  of  this  the  plaintiff 
could  have  no  knowledge  until  the  evidence  was  produced.  The 
surprise  that  this  would  have  produced  on  the  plaintiff,  can  be  as 
well  imagined  as  its  injustice  would  be  apparent. 

The  plaintiff  was  entitled  to  an  accurate  description  of  the 
identical  lands,  and  the  defendant  having  it  entirely  in  his  power  to 
afford  this  description,  should  have  set  it  out  in  his  plea;  not  hav- 
ing done  so,  the  plea  is  bad.  As  to  the  5th  plea,  it  is  bad  for  du- 
plicity. It  affirms  that  the  plaintiff"  had  no  good  and  indefeasi- 
ble estate  in  the  lands  of  which  he  represented  himself  seized ; 
and  afterwards  avers  that  he  had  a  wife  who  was  entitled  to 
dower  out  of  the  estate  in  the  lands  of  which  the  plaintiff  was 
seized,  contrary  to  his  representation  that  he  had  no  wife  in  be- 
ing. These  are  certainly  inconsistent  allegations.  The  plea  is 
manifestly  bad,  being  double.  There  was  no  error,  then,  in  sus- 
taining the  demurrer.  I  am  of  opinion  that  the  judgment  should 
be  affirmed  with  costs. 

Judgment  affi/nned. 


[*T8]  Abraham  Bkookbank  v.  Joseph  Smith. 

E^'ror  to  Bureau. 

1,  Justice  of  peace — waiver  of  claim  by  non-ansei'tinn.  The  statute  requir- 
ing the  parties  to  produce,  on  trial  before  a  justice  of  the  peace,  all  their 
claims  not  exceeding  the  jurisdiction  of  the  justice,  precludes  the  plaintiff 
from  exhibiting  other  and  different  claims,  in  the  circuit  court  on  appeal,  than 
those  produced  and  relied  on  before  the  justice,    {a) 

2.  New  trial — grant  of,  not  subject  of  review.  An  exception  cannot  be  taken 
to  the  opinion  of  the  circuit  court  in  granting  a  motion  for  a  new  trial ;  it  is 
only  to  a  decision  overruling  and  refusing  such  a  motion,  that  an  exception 
can  be  taken. 

On  the  16th  of  March,  1838,  the  plaintiff  commenced  a  suit 
against  the  defendant,  before  a  justice  of  the  peace  of  Bureau 
county,  who  rendered  a  judgment  against  the  plaintiff"  for  $7.50 

Cases  Citing  Text.  bank  v.  Smith.)  Webb  v.  Lasater,  4 
(a)  Rule  stated  in  head  note  modi-  Scam.  548.  In  circuit  court  parties 
fied.  On  appeal  from  justice,  it  is  in  may  bring  forward  demands  and  set- 
discretion  of  circuit  court  whether  or  offs  not  presented  before  justice  if 
not  to  allow  defendant  to  file  account,  done  before  trial,  but  plaintiff  can  not 
or  items  thereof,  against  plaintiff,  exceed  original  demand  indorsed  on 
which  were  not  filed  before  justice,  back  of  summons.  Waterman  v.  Bris- 
(Decision  does  not  allude  to  Brook-  tol,  1  Gilm.,  593,  597. 


1839.]  Brookbank  v.  Smith.  79 

Opinion  of  the  Court. 

and  costs  of  suit.  The  plaintiff  appealed  to  tlie  circuit  court,  and 
tiled  a  new  bill  of  particulars,  embracing  the  account  tiled  before 
the  justice,  together  Avith  additional  items  amounting  to  $21.45. 
The  court,  on  motion  of  the  defendant's  counsel,  rejected  all  of 
the  additional  items;  and  at  the  June  term,  1838,  the  Hon.  Dan 
Stone  presiding,  a  judgment  for  $1.25,  in  favor  of  the  plaintiff, 
was  rendered,  a  new  trial  granted,  and  the  cause  continued.  At 
the  March  term,  1839,  the  Hon.  Tliomas  Ford  presiding,  the 
cause  was  again  tried.  On  this  trial,  the  plaintiff  offered  evi- 
dence to  prove  all  the  items  of  his  bill  of  particulars  as-  originally 
tiled  in  the  circuit  court,  which  evidence  the  court  rejected,  and 
gave  judgment  for  the  defendant  for  six  cents. 

The  plaintiff  excepted  to  the  opinion  of  the  court,  and  brought  ] 
the  cause  to  this  court  by  writ  of  error,  and  assigned  for  error 
both  of  the  decisions  of  the  court  below. 

O.  Peters,  for  the  plaintiff  in  error,  cited  M'Kinney  v.  Finch, 
1  Scam.  152;  Thompson  etal.  v.  Hatch,  3  Pick.  512-16;  Howe's 
Pract.  1,  2;  and  contended  that  a  bill  of  particulars  is  always 
amendable,  where  the  amendment  will  further  the  ends  of  justice. 
4  Cowen  503. 

N.  H.  Purple,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  We  have 
no  doubt  that  the  circuit  court  decided  correctly  in  rejecting  the 
evidence  offered  under  the  additional  bill  of  particulars  filed  in 
the  circuit  court. 

The  statute  requiring  the  parties  to  produce,  on  the  trial  before 
the  justice,  all  their  claims,  certainly  precluded  the  plaintiff  ex- 
hibiting other  and  different  claims,  in  the  circuit  court,  than 
those  produced  and  relied  on  at  the  trial  before  the  justice. 

The  error  said  to  arise  from  granting  a  new  trial,  cannot 
be  assigned  for  error,  not  merely  because  the  exception  was  [*79] 
not  made  at  the  term  at  which  it  was  granted,  but  because  it 
could,  at  no  time,  because  of  error,  according  to  the  principles 
of  the  common  law,  or  the  practice  of  the  courts. 

Tlie  statute  allowing  exceptions  to  the  decisions  of  the  circuit 
court,  on  grounds  heretofore  decided  not  to  be  reviewable  in  this 
court,  because  the  circuit  court  had,  in  those  cases,  only  exer- 
cised a  legal  discretion,  does  not  embrace  the  present  case.  It  is 
only  for  overruling  and  refusing  applications  for  new  trials,  that 
exceptions  are  allowed,  and  made  causes  which  may  be  assigned 
for  error  in  this  court,  not  for  granting  them.  The  judgment  of 
the  circuit  court  is  aflirmed  with  costs. 

Judgment  aflrmed. 
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Alexander  P.  Field  v.  The  People  of  the  State  of  Illinois, 
ex  rel.^  John  A.  McCleenand. 

Appeal  from  Fayette. 

I.  Constitutional  law  ;  limitation  of  legislation.  The  constitntion  is  a  limi- 
tation upon  the  powers  of  the  legislative  department  of  the  government ;  but 
it  is  to  be  regarded  as  a  grant  of  powers  to  the  other  departments,  {a)  Neither 
the  executive  nor  the  judiciary,  therefore,  can  exercise  any  authority  or  power, 
except  such  as  is  clearly  granted  by  the  constitution. 

2. ;  power  of  removal  from  office.    Under  the  constitution  of  the 

State  of  Illinois,  the  appointing  power  has  not  the  power  of  removal  from 
office,    {h) 

3. ;  secretary  of  state ;  tenure  of  offlf^e.    The  Governor  has  not 

the  power,  at  his  will  and  pleasure,  to  remove  the  Secretary  of  State.  When 
he  is  once  appointed,  the  power  of  appointment  is  suspended  until  a  vacancy 
occurs. 

4. ;  no  life  offices.  A.  life  office  cannot  exist  under  the  consti- 
tution of  Illinois. 

5. — ;  term  of  office  not  stated;  term,  good  behavior.  When  the  consti- 
tution creates  an  office  and  leaves  the  tenure  undefined  and  unlimited,  the 
officer  holds  during  good  behavior,  and  until  the  legislature,  by  lav/,  limits  the 
tenure  to  a  term  of  years,  or  authorizes  some  functionary  of  the  government  to 
remove  the  officer  at  will,  or  for  good  cause.  This  power  the  legislature  has  an 
undoubted  right  to  confer. 

6.  Legislative  construction;  not  potential.  Legislative  construction,  although 
entitled  to  great  weight,  is  not  binding  upon  courts. 

7.  Grant,  of  power,  manner  of  exercise  prescribed  must  be  followed.  It  is  a 
general  rule  that  when  a  constitution  gives  a  general  power,  or  enjoins  a  duty, 
it  also  gives,  by  implication,  every  particular  power  necessary  for  the  exercise 
of  the  one,  or  the  performance  of  the  other.  But  this  rule  is  modified  by  this 
other  rule,  that  where  the  means  for  the  exercise  of  a  granted  power  are  also 
given,  no  other  or  different  means  or  powers  can  be  implied  either  on  account 
of  convenience,  or  of  being  more  effectual. 

8.  OP  POWER,  not  aided  by  construction.    The  settled  doctrine  is,  that 

construction  for  the  purpose  of  conferring  power,  should  be  resorted  to  with 
great  caution,  and  only  for  the  most  persuasive  reasons. 

9.  Secretary  op  state;  constitutional  office;  term  not  limited.  The  office 
of  secretary  of  state  is  created  by  the  constitution  of  the  state  of  Illinois,  with- 
out any  limitations  to  its  duration :  it  consequently  remains  so  until  the  legis- 
lature provides  one. 

10.  Supreme  court  decided  ;  other  courts  obey.  When  the  supreme  judicial 
tribunal  of  a  state  has  declared  what  the  law  is  on  a  given  poibt,  when  the 
same  point  comes  again  in  litigation,  all  other  courts  in  the  state  are  bound  to 
conform  to  the  decision. 

II.  Constitutional  law;  declaratory  clauses.  %  1  and  2  of  article  1,  and  g 
1  of  article  3  of  the  state  constitution,  are  to  be  regarded  as  merely  declaratory 
and  directory,  and  confer  no  specific  powers,  (c) 

Cases  Citing  Text.  (6)  Constitution  of  1870  makes  Gov- 

(a)     Constitutional  provisions,  so  far  ernor's  power  of  removal  from  office 

as  they  relate  to  power  of  State  legis-  co-extensive  with  his    power  of    ap- 

lature,  are  limitations,  not  grants,  of  pointment.    Wilcox  v.   People,  90  III., 

power  and  should  be  construed  strict-  186,  198. 

ly.   People  v.  Wilson,  15  111.,  388,  393;  (c)  In  contemplation  of  law,  courts 

Hawthorn  ».  People,  109  111.,  302,307.  and  judges,  who  preside  over  them 

Rule,  stated   in  head   note,  affirmed,  have  separate  existence.     Bowman  ». 

Winch  V.  Tobin,  107  111.,  212,  215.  Venice,  etc.,  R.  Co.,  103  111.  459,  468. 
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This  cause  was  heard  in  the  court  below  before  the  Hon.  [*S0] 
Sidney  Breese.     It  w^as  very  ably  argued  in  this  court. 

Cyrus  Walker,  Justin  Butterfield,  A.  P.  Field,  and  Levi 
Davis,  for  the  appellant;  J.  B.  Thomas,  S.  A.  Douglass,  James 
Shields,  and  John  A.  McCleknand,  and  the  attorney  general, 
Wickliffe  Kitchell,  for  appellees. 

The  cause  was  argued  before  the  appointment  of  the  present 
Reporter,  which  fact  will  account  for  the  neglect  to  cite  the 
authorities  presented,  or  a  synopsis  of  the  points  made  on  the 
argument.  None  of  the  counsel  have  furnished  him  with  their 
briefs,  and  the  only  argument  furnished  is  a  newspaper  copy  of 
Mr.  Douglass',  which  is  too  long  to  insert  here  without  occupy- 
ing too  much  of  the  volume  w^ith  a  single  case. 

Wilson,  chief  justice,  delivered  the  following  opmion:  This 
case  was  brought  into  this  court  by  appeal.  It  is  an  information 
in  the  nature  of  a  quo  warranto,  filed  by  John  A.  McClernand 
against  A,  P.  Field,  Iq  know  by  what  authority  he  holds  and 
exercises  the  office  of  secretary  of  state  of  the  state  of  Illinois. 
The  facts  of  the  case  are,  that  Field  was  legally  appointed  secre- 
tary of  state,  in  1829;  and  has  continued  in  the  discharge  of  the 
duties  of  said  office  ever  since.  On  the  second  Monday  of  Aug- 
ust, 1838,  Thomas  Carlin  was  elected  governor  of  the  state  of 
Illinois,  and  on  the  1st  day  of  April,  1839,  by  virtue  of  his  an 
thority  as  governor,  he  appointed  John  A  McClernand  secretary 
of  state,  in  the  room  and  place  of  A.  P.  Field,  the  then  acting 
secretary. 

The  question  presented  for  the  opinion  of  the  court,  is  whether 
A.  P.  Field,  the  appellant,  or  J.  A.  McClernand,  is  entitled  to 
the  ofiice  of  secretary  of  state.  To  the  parties  immediately  be 
fore  the  court,  the  case  is  of  some  interest;  but  it  derives  its 
great  importance  from  the  fact,  that  the  fundamental  principles 
of  the  government  are  drawn  in  question.  In  deciding  who  is 
entitled  to  the  oftice  of  secretary,  it  becomes  necessary  to  decide 
whether  the  governor  of  this  state  possesses  the  constitutional 
power  of  dismissing  from  oftice  th-e  secretary  of  state,  and  ap- 
pointing a  successor,  at  his  will  and  pleasure.  For,  upon  the 
validity  of  the  governor's  claim  to  this  power,  depends  the  ap- 
pellee's title  to  the  ofiice  of  secretary  of  state,  which  he  claims 
under  an  appointment  from  the  governor. 

The  case,  then,  resolves  itself  into  the  single  question.  Does 
the  governor  possess  the  constitutional  power  of  removing  from 
ofiice  the  secretary  of  state,  and  appointing  a  successor,  at  will? 

In  deciding  this  question,  recurrence  must  be  had  to  the  con- 
stitution. That  furnishes  the  only  rule  by  which  the  court  can 
be  governed.     That  is  the  charter  of  the  governor's  author-  [*81] 
ity.     All  the  powers  delegated  to  him  by,  or  in  accordance 

(1)  Browne,  Justice,  being  connected  by  affinity  with  the  relator,  declined 
sittins;  in  this  cause. 
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with,  that  instrument,  he  is  entitled  to  exercise,  and  no  others. 
The  constitution  is  a  limitation  upon  the  powers  of  the  legisla- 
tive department  of  the  government;  but  it  is  to  be  regarded  as 
a  grant  of  powers  to  the  other  department.  Neither  the  execu- 
tive nor  the  judiciary,  therefore,  can  exercise  any  authority  or 
power,  except  such  as  is  clearly  granted  by  the  constitution. 

In  deciding  upon  the  powers  of  the  governor,  it  will  be  neces- 
sary to  enquire  how  far  the  provisions  of  the  constitution  relied 
upon  in  support  of  his  claim  of  power,  have  received  a  practical 
exposition  by  the  several  departments  of  government.  An  expo- 
sition of  the  constitution,  so  made,  and  long  acquiesced  in,  as  to 
the  powers  of  the  several  departments  and  functionaries  of  gov- 
ernment, must  prevail,  unless  it  can  be  clearly  shown  to  be 
founded  in  error. 

The  political  axioms  of  other  governments,  have  been  referred 
to  by  the  counsel  for  the  appellee.  The  practice  of  other  govern- 
ments analogous  to  ours,  in  the  objects  of  .their  creation,  in  their 
form,  and  in  their  constitutional  grants  of  executive  power,  are 
certainly  entitled  to  respect,  in  settling  the  unsettled  practice  of 
ours.  But  it  must  be  obvious  that  the  practice  and  maxims  of 
governments  widely  different  from  ours  in  their  character,  and  the 
theory  and  principles  upon  which  they  are  constituted,  must  be 
incongruous  with  ours,  and  inapplicable  to  a  question  involving 
the  powers  and  duties  of  its  functionaries. 

The  practice,  therefore,  of  the  general  government,  which  is 
relied  upon,  and  the  maxims  derived  from  the  British  government, 
that  the  power  of  appointment  to,  and  removal  from  office,  is  an 
executive  function,  can  be  no  further  applicable  to  our  govern- 
ment, than  it  is  made  so  by  the  provisions  of  the  constitution. 

The  general  government  differs  from  ours  in  its  powers  and 
attributes;  and  although  we  have  adopted  the  common  law  of 
England,  we  have  neither  adopted  the  form  of  that  government, 
nor  recognized  the  principles  upon  which  it  is  founded.  Accord- 
ing to  the  theory  of  that  government,  the  king  is  the  sovereign 
power  of  the  state.  When  a  question  of  prerogative,  therefore, 
arises  there,  recurrence  is  had  to  the  charters  of  the  people's  rights 
and  liberties,  to  ascertain  whether  the  right  in  question  has  been 
surrendered  by  the  king  to  the  people;  and  if  the  grant  can  not 
be  shown,  the  right  is  adjudged  to  the  king,  upon  the  principle 
that  all  rights  of  which  he  has  not  divested  himself,  by  express 
grant  to  the  people,  come  within  his  prerogative.  But  upon  the 
principle  of  our  government,  that  the  sovereign  power  of  the  state 
resides  in  the  people,  and  that  only  such  powers  as  they  have  del- 
egated to  their  functionaries,  can  be  exercised,  where  a  claim  of 
power  is  advanced  by  the  executive,  the  question  is,  not 
[*82]  whether  the  power  in  question  has  been  granted  to  the  peo- 
ple, but  whether  it  has  been  granted  to  the  executive;  and 
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if  the  grant  can  not  be  shown,  he  has  no  title  to  the  exercise  of 
the  power. 

As  the  right  of  the  governor  to  remove  the  secretary  must  be 
granted  b}'"  the  constitution,  or  it  does  not  exist,  it  therefore  de- 
volves upon  those  who  advocate  the  claim  of  the  executive  power, 
to  show  the  grant  upon  which  it  is  founded;  to  point  out  the 
clause  and  section  of  the  constitution  from  which  it  is  derived. 
How  has  this  been  done?  Has  any  express  grant  been  produced? 
No;  it  is  not  pretended  that  any  express  grant  is  to  be  found  in  the 
constitution.  But  it  is  contended  that  the  power  in  question  is 
granted  to  the  governor  by  implication.  That  from  the  grant  of 
other  powers,  this  one  of  removing  the  secretary  from  office  is 
necessarily  implied,  as  the  means  of  rendering  those  grants  avail- 
able; and  the  following  clauses  of  the  constitution  are  relied  on  in 
support  of  this  position: 

"Art.  1.  Sec.  1.  The  powers  of  the  government  of  the  state 
of  Illinois  shall  be  divided  into  three  distinct  departments,  and 
each  of  them  be  confided  to  a  separate  body  of  magistracy,  to  wit: 
Those  which  are  legislative  to  one,  those  which  are  executive  to 
another,  and  those  which  are  judiciary  to  another." 

"  Sec.  2.  No  person  or  collection  of  persons,  being  one  of  those 
departments,  shall  exercise  any  power  properly  belonging  to 
either  of  the  others,  except  as  hereinafter  exj)ressly  directed  or 
permitted." 

"  Art.  3.  Sec.  1.  The  executive  power  of  the  state  shall  be 
vested  in  a  governor." 

"Art.  3.  Sec.7.  He  (the  governor)  may  require  information 
in  writing  from  the  officers  in  the  executive  department,  upon 
any  subject  relating  to  the  duties  of  their  respective  ofiices,  and 
shall  take  care  that  the  laws  be  faithfully  executed." 

"  Art.  3.  Sec.  20.  The  governor  shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  senate,  appoint  a  secretary  of 
state,  who  shall  keep  a  fair  register  of  the  official  acts  of  the  gov- 
ernor, and,  when  required,  shall  lay  the  same,  and  all  papers, 
minutes,  and  vouchers  relative  thereto,  before  either  branch  of  the 
general  assembly,  and  shall  perform  such  other  duties  as  shall  be 
assigned  him  by  law." 

These  are  the  provisions  of  the  constitution,  from  which  it  is 
insisted  the  governor's  power  to  remove  the  seci^etary  is  implied. 
It  is  also  claimed,  upon  the  principle  assumed,  that  the  power  of 
removal  is  incidental  to  the  power  of  appointment;  and  again, 
that  it  is  an  executive  function,  and  as  such,  belongs  to  the  gov- 
ernor. 

It  may  be  proper  to  observe,  that  there  is  some  discrepancy  be- 
tween the  views  of  some  of  the  counsel  for  the  appellee  and  those 
of  the  circuit  court.     While  they  all  insist  upon  the  authority 
claimed  in  the  case,  they  do  not  agree  as  to  the  source  from 
which  it  is  derived ;  nor  do  they  all  carry  the  practical  appli-    [*83] 
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cation  of  the  principles  assumed,  to  the  extent  claimed  for 
them  by  the  circuit  court.  While  some  contend,  with  the  court 
below,  that  the  governor's  power  of  removal  extends  to  all  the 
officers  in  the  executive  department,  others  limit  it  to  the  secre- 
tary. As  the  opinion  of  the  circuit  court  has  been  published,  and 
referred  to  by  counsel,  I  will,  in  the  examination  of  this  question, 
advert  to  it,  as  containing  the  doctrine  of  the  advocates  of  the 
power  of  removal. 

I  will  examine  the  provisions  of  the  constitution  relied  on,  and 
the  positions  assumed,  m  the  order  in  which  they  are  stated. 

The  first  enquiry,  then,  is,  can  the  power  claimed  by  the  gov- 
ernor, be  implied  from  the  foregoing  provisions  of  the  constitu- 
tion? That  other  powers  than  those  expressly  granted,  may  be, 
and  often  are,  conferred  by  implication,  it  is  too  well  settled  to  be 
doubted.  Under  every  constitution,  the  doctrine  of  implication 
must  be  resorted  to,  in  order  to  carry  out  the  general  grants  of 
power.  A  constitution  can  not,  from  its  very  nature,  enter  into 
a  minute  specification  of  all  the  minor  powers,  naturally  and  ob- 
viously included  in,  and  flowing  from  the  great  and  important 
ones  which  are  expressly  granted.  It  is  therefore  established  as 
a  general  rule,  that  when  a  constitution  gives  a  general  power,  or 
enjoins  a  duty,  it  also  gives,  by  implication,  every  particular  power 
necessary  for  the  exercise  of  the  one,  or  the  performance  of  the 
other.  The  implication  under  this  rule,  however,  must  be  a  nec- 
essary, not  a  conjectural  or  argumentative  one.  And  it  is  further 
modified  by  another  rule,  that  where  the  means  for  the  exercise 
of  a  granted  power  are  given,  no  other  or  different  means  can 
be  implied,  as  being  more  effectual  or  convenient.  By  an  appli- 
cation, then,  of  these  rules,  to  the  constitutional  grants  of  power 
to,  or  injunctions  of  duty  upon  the  governor,  considered  separ- 
ately, or  in  connection,  we  can  determine  whether  the  authority 
to  remove  the  secretary  is  essential  to  the  exercise  of  any  powers 
conferred,  or  the  performance  of  any  duties  enjoined  on  the  gov- 
ernor, or  whetlier  the  exercise  of  such  a  power  is  contemplated 
by  the  constitution. 

The  first  and  second  sections  of  the  first  article  of  the  constitu- 
tion divide  the  powers  of  government  into  three  departments,  the 
legislative,  executive,  and  judicial,  and  declare  that  neither  of 
these  departments  shall  exercise  any  of  the  powers  properly  be- 
longing to  either  of  the  others,  except  as  expressly  permitted. 
This  is  a  declaration  of  a  fundamental  principle  •  and  although  one 
of  vital  importance,  it  is  to  be  understood  in  a  limited  and  quali- 
fied sense.  It  does  not  mean  that  the  legislative,  executive,  and 
judicial  power  should  be  kept  so  entirely  separate  and  distinct  as 
to  have  no  connection  or  dependence,  the  one  upon  the  other; 
but  its  true  meaning,  both  in  theory  and  practice,  is,  that 
[*84:]  the  whole  power  of  two  or  more  of  these  departments  shall 
not  be  lodged  in  the  same  hands,  whether  of  one  or  many. 
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That  this  is  the  sense  in  which  this  maxim  was  understood  by  the 
authors  of  our  government,  and  those  of  the  general  and  state 
governments,  is  evidenced  by  the  constitutions  of  all.  In  every 
one,  there  is  a  theoretical  or  practical  recognition  of  this  maxim, 
and  at  the  same  time  a  blending  and  admixture  of  different 
powers.  This  admixture  in  practice,  so  far  as  to  give  each  de- 
partment a  constitutional  control  over  the  other,  is  considered,  by 
the  wisest  statesmen,  as  essential  in  a  free  goverment,  as  a  separ- 
ation. This  clause,  then,  is  the  broad  theoretical  line  of  demar- 
cation, between  the  three  great  departments  of  government.  But 
we  are  not  therefore,  when  a  question  arises  as  to  the  extent  of 
the  powers  of  either,  to  confine  our  views  to  this  general  clause, 
which  confers  no  specific  powers.  "VVe  should  look  to  the  division 
as  actually  inade,  to  see  what  powers  are  clearly  granted ;  for  sucli 
only  can  be  exercised.  As  no  power,  then,  is  granted  to  the  gov- 
ernor by  these  sections,  it  necessarily  follows  that  none  can  be 
implied.  A  power  by  implication,  can  only  be  claimed  as  neces- 
sary to  the  exercise  of  one  expressly  granted. 

The  next  grant  of  power  relied  on,  is,  that  "  the  executive 
power  of  the  state  shall  be  vested  in  a  governor."  This  clause  is 
treated  by  the  court  below,  as  conferring  numerous  and  ample 
powers  upon  the  governor.  All  that  are  usually  denominated 
executive  powers,  by  theoretical  writers,  are  supposed  to  be  in- 
cluded in  this  grant  to  the  governor,  except  such  as  are  expressly 
conferred  upon  other  departments.  This,  I  think  I  shall  be  able 
to  show,  is  a  mistaken  view  of  the  subject.  This  clause,  like  the 
preceding  ones,  is  a  declaration  of  a  general  rule;  and  the  same 
remarks  are  applicable  to  this,  as  a  grant  of  power,  that  have  been 
made  in  reference  to  them.  It  confers  no  specific  power.  What 
would  have  been  its  operation,  if  the  constitution  had  contained 
no  specific  enumeration  of  executive  powers,  is  a  very  different 
question  from  that  now  presented,  and  might  have  admitted  of  a 
different  answer.  But  it  has  been  settled  by  the  supreme  court 
of  the  United  States,  that  an  enumeration  of  the  powers  of  a  de- 
partment of  the  government,  operates  as  a  limitation  and  restric- 
tion of  a  general  agent.  It  has  also  been  laid  down  by  the  same 
high  authority,  "tliat  the  general  principles  contained  in  the  con- 
stitution, are  not  to  be  regarded  as  rules  to  fetter  and  control,  but 
as  matter  merely  declaratory  and  directory;  for  even  in  the  con- 
stitution itself,  we  may  trace  repeated  departures  from  the  theoret- 
ical doctrines  that  the  ledslative,  executive,  and  judicial  powers 
shall  be  kept  separate  and  distinct."     (Peter's  Cond.  P.  445.) 

This  departure  from  the  general  theory,  is  much  greater 
in  our  constitution  than  in  that  of  the  United  States.    The    [*85] 
reasoning  therefore  of  the  judge   of  the  supreme  court 
of  the  United  States,  must  apply  to  it  with  correspondingly  in- 
creased force,  and  exclude  all  claim  of  power  from  this  general 
declaration. 


85  Field  v.  Thr  People.  [Dec.  T. 

Opinion  of  the  Court. 

The  authority  of  the  governor  to  require  information  from  the 
officers  in  the  executive  department,  relative  to  the  business  of 
their  respective  offices,  and  tlie  obligation  of  the  secretary  to  keep 
a  register  of  his  official  acts,  are  relied  i>pon,  in  coimection  with 
the  injunction  that  the  governor  shall  see  that  the  laws  are  faith- 
fully executed,  as  imj)lying  an  authority  in  him  to  dismiss  the 
secretary.  Let  it  be  conceded  that  the  secretary  is  one  of  the  ex- 
ecutive officers  of  whom  the  governor  may  require  information, 
does  this  imply  a  right  to  dismiss  him  from  office  ?  If  it  does, 
then  by  the  same  rule  the  general  assembly  may  dismiss  the  gov- 
ernor from  office;  because  he  is  under  a  constitutional  obligation 
to  give  them  information  of  the  state  of  the  government ;  and  the 
obligation  upon  him  to  give  the  information,  implies  a  right  in 
them  to  demand  it.  The  object  of  the  information  is  the  same 
in  both  cases.  It  is  intended  to  aid  the  legislature  in  their  delib- 
erations, and  the  obligation  to  communicate  it,  is  as  imperative 
upon  one  officer  as  the  other.  The  same  reasons,  therefore,  that 
w^ould  subject  the  secretary  to  removal,  under  this  provision  of 
the  constitution,  will  apply,  with  equal  force,  to  the  case  of  the 
governor.  That  constitution  has  made  no  distinction,  and  recog- 
nizes no  executive  standard  of  obedience  or  responsibility  to  its 
precepts. 

If  the  right  to  require  information  from  an  officer,  implied  the 
right  to  remove  him,  the  legislature  would  have  the  power  not 
only  to  remove  the  governor,  but  a  power,  concurrent  with  him, 
to  remove  all  the  officers  in  the  executive  department;  for  the 
legislature  has,  under  its  general  powers,  authority  to  call  on  all 
of  them  for  official  information. 

The  governor's  authority  to  call  upon  the  secretary  and  other 
officers  in  the  executive  department,  is  indisputable;  and  his  au- 
thority to  enforce  a  compliance  with  his  call,  is  equally  clear. 
But  to  this,  he  must  have  recourse  to  the  mode  prescribed  by  law; 
he  cannot,  at  discretion,  adopt  means  unknown  and  unauthorized 
by  law.  The  performance  of  a  duty  enjoined  by  law,  may  be  en- 
forced by  its  process;  and  the  rule,  that  when  an  instrument 
gives  a  power,  it  also  gives,  by  implication,  the  means  necessary 
to  its  exercise,  is  intended  to  render  available  those  grants  of 
power,  which,  without  its  application,  would  be  inoperative  and 
nugatory,  by  reason  of  the  means  necessary  to  their  exercise  not 
being  also  provided.  But  when  the  means  of  enforcing  a  given 
power  are  furnished  by  law,  the  rule  does  not  apply.  It  cannot, 
therefore,  apply  in  the  present  case.  The  duty  of  the  sec- 
[*86]  retary  to  give  the  official  information  required,  and  to  reg- 
ister the  official  acts  of  the  governor, is  a  legal  injunction; 
and  the  law  has  provided  ample  means  enforcing  its  observance: 
first,  by  a  private  action,  for  any  private  injury  that  may  possibly 
result  from  his  neglect  of  duty;  and  secondly,  by  a  mandamus, 
by  which  a  specific  performance  of  the  duty  may  be  enforced ; 
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and,  lastly,  if  his  contumacy  should  be  thought  to  deserve  it,  he 
may  be  impeached,  and,  upon  conviction,  dismissed  from  office. 

These  are  the  means,  in  addition  to  an  oath  of  office,  and 
where  pecuniary  responsibility  is  invClved,  an  official  bond, 
which  the  law  has  provided  for  the  purpose  of  securing  the  per- 
formance of  the  official  duties  of  the  officers  in  the  executive  de- 
partment. They  are  the  usual  and  appropriate  remedies  for  offi- 
cial delinquency;  and  being  specially  provided  by  law,  they  are, 
in  contemplation  of  la'v,  adequate  to  the  end  proposed,  and  all 
others  are  rejected.  All  the  duties  of  the  secretary  are  assigned 
by  law,  and  may  all  be  .enforced  by  its  mandate,  without  re- 
course to  an  executive  power  which  has  not  been  given  by  ex- 
press grant,  or  by  necessary  implication;  for  the  implication 
must  be  a  necessary,  not  a  conjectural,  or  even  a  convenient  one. 

But  these  remedies,  which  the  law  has  expressly  prescribed  as 
the  means  of  securing  an  observance  of  official  duty,  the  circuit 
court  considers  inadequate  to  insure  that  despatch  and  promtitude 
which  the  executive  may  demand,  and  the  interest  of  the  public 
require;  and,  by  way  of  illustration,  supposes  the  case  of  the  sec- 
retary refusing  to  put  the  seal  of  state  to  the  internal  improvement 
bonds,  or  to  keep  a  register  of  the  official  acts  of  the  governor,  and 
inquires  whether,  in  such  cases,  the  governor  must  submit  to  the 
law's  delay?  I  think  it  may  be  safely  answered  that  he  must;  that 
in  a  government  of  laws,  all  are  bound  to  submit  to  the  law;  and 
neither  the  executive,  nor  any  other  functionary,  can  stretch  his 
powers  beyond  it,  in  order  to  obviate  an  imaginary  inconvenience 
or  defect.  The  forms  of  the  law  are  the  outworks,  by  which  the 
citadel  of  liberty  and  the  rights  of  person  and  property  are  de- 
fended; and  when  they  are  broken  down,  the  fortress  itself  must 
soon  surrender. 

Official  responsibility  is  essential  to  a  correct  administration  of 
the  law;  and  if  that  object  is  not  effected  by  the  remedies  already 
provided,  it  is  the  province  of  the  legislature  to  provide  such  as 
are  more  ample  and  efficacious.  But  this  is  alike  beyond  the  re- 
medial powers  of  the  executive  and  the  judiciary.  Their  appro- 
priate functions  are  to  expound  and  execute  the  law.  In  the  ex- 
ercise of  the  first  of  these  functions,  it  is  laid  down  as  a  rule  of 
great  importance  in  reference  to  a  constitution,  "  not  to  enlarge 
the  construction  of  a  given  power  beyond  the  fair  scope  of  its 
terms,  merely  because  me  restriction  is  inconvenient,  impolitic,  or 
even  mischievous."     (1  Story  on  Const.  4(i9.) 

The  arguments  in  favor  of  the  governor's  power  of  re-    [*S7] 
moval,  in  the  extreme  cases  of  official  abuse  of  trust  by  the 
secretary,  auditor,  and  treasurer,  that  are  instanced,  apply  with 
equal  force  to  other  officers. 

If  this  prompt  remedy  of  dismissal  from  office  may  be  applied 
to  these  officers,  because  a  mandamus  or  impeachment  would  be 
too  dilatory  a  proceeding  to  suit  the  exigency  of  the  case,  why 
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should  it  not  be  applied  to  state's  attorneys  and  judges.  Suppose 
a  state's  attorney  should  refuse  to  perform  his  duties,  or  a  judge 
to  hold  courts;  the  constitution  which  requires  a  speedy  adminis- 
tration of  justice,  would  be  violated,  and  the  end  and  object  of 
government  defeated.  But  it  can  not  be  contended  that  the  gov- 
ernor may  apply  a  remedy,  by  dismissing  these  officers  for  neglect 
of  duty,  and  appointing  others.  Yet  the  injury  to  the  public  is 
at  least  as  great  as  any  that  can  result  from  the  secretary's  neglect 
of  his  duty;  and  the  means  of  redress  are  at  least  as  tardy  and  as 
remote.  Again,  suppose  the  governor  should  refuse  to  put  his 
signature  to  the  commissions  of  officers  legally  appointed;  upon 
the  happening  of  such  an  event,  the  machinery  of  the  government 
would  bo  stopped,  or  greatly  retarded,  for  the  want  of  officers  to 
execute  the  laws.  But  where  is  the  remedy,  except  by  address  oi 
impeachment?  AVhat  do  these  examples,  and  many  others  thai 
might  be  instanced  iu  addition  to  these,  and  those  put  by  the  cir- 
cuit court  prove,  but  that  every  delegated  trust  is  more  or  less  li- 
able to  abuse,  and  that  if  we  elect  to  be  governed  by  the  perma- 
nent and  known  rules  of  a  constitution,  rather  than  the  capricious 
and  arbitrary  will  of  one,  or  more,  we  must  wait  the  time  neces- 
sary to  carry  them  into  operation  ?  That  according  to  the  princi- 
ples of  law  and  justice,  a  conviction  for  crime  or  delinquency, 
must  precede  punishment,  we  must  delay  its  infliction  until  the 
accusation  is  legally  proven?  In  despotic  gov^ernments,  where 
the  will  of  the  ruler  is  the  law  of  the  land,  there  is  no  delay  be- 
tween its  promulgation  and  execution.  The  quickening  influence 
of  fear,  the  principle  upon  which  such  governments  are  founded, 
reaches  every  department,  and  keeps  the  head  of  every  function- 
ary, from  that  of  the  Bashaw  to  the  Cadi,  always  in  danger. 

Upon  a  doubtful  question,  where  the  scales  are  equipoised, pol- 
icy and  convenience  may  be  allowed  a  ])reponderating  influence; 
but  they  can  not  be  regarded  as  the  legitimate  source  of  power, 
without  violating  the  settled  rules  of  construction,  and  subjecting 
the  constitution  to  fluctuate  and  change,  with  the  changing  opin- 
ions of  men,  of  times,  and  of  parties.  This  would  defeat  the  ob- 
jects of  its  creation.  It  was  intended  as  a  fixed  and  permanent 
rule  of  government,  and  without  the  attribute  of  certainty  it 
would  be  of  no  value;  we  could  not  tell  from  what  has  been  de- 
cided, how  the  same  question  would  be  decided  again. 

But  does  policy  sanction  a  concentration  of  power  in  the 
[*SS]  hands  of  one  man,  to  be  used  at  discretion?  This  doctrine 
is  contrary  to  the  opinions  of  the  ablest  writers  on  govern- 
ment, and  is  also  opposed  to  the  constitution,  which  has  divided 
and  subdivided  the  powers  of  government,  and  as  far  as  practic- 
able, made  one  a  check  upon  another.  And  upon  the  principle 
that  arbitrary,  discretionary  power  is  more  liable  to  abuse  than 
that  regulated  by  law,  the  constitution  has  made  the  law,  and  not 
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the  will  of  the  executive,  the  rule  to  which  all  its  officers  are 
bound  to  conform  and  to  which  they  are  amenable. 

Eut  it  is  argued  from  the  secretary's  obligation  to  register  the 
official  acts  of  the  governor,  and  when  required,  to  give  him  offi- 
cial information,  that  such  an  official  intercourse  of  confidence 
must  exist  as  to  imply  an  authority  in  the  governor  to  remove  the 
secretary. 

This  is  assuming  the  existence  of  a  confidence,  which  ought  to 
be  established  before  any  conclusion  is  drawn  from  it.  Where  is 
the  evidence  of  any  intercourse  betw^een  these  officers,  of  a  char- 
acter so  confidential,  as  to  render  one  dependent  upon  the  other 
for  his  official  existence,  as  the  means  of  securing  his  fidelity? 
It  is  not  to  be  found  in  the  nature  of  the  duties  enjoined  upon  the 
secretary,  or  the  information  wdiich  he  may  be  required  to  give; 
nor  does  it  receive  any  countenance  from  the  constitution  or  the 
laws.  They  both  relate  to  public,  not  private  matters,  such  as  are 
recorded  for  the  information  of  the  public,  and  being  enjoined  by 
a  public  law,  all  idea  of  privacy  or  confidence  must  be  excluded. 
I  can  imagine  no  other  foundation  for  the  idea  of  confidence,  than 
a  supposed  analogy  between  the  officers  in  the  executive  depart- 
ment of  our  government,  and  those  in  the  executive  department 
of  the  general  government;  but  there  is  no  analogy  between  the 
legal  obligations  of  the  officers  of  the  respective  governments,  or 
the  relation  in  which  they  stand  to  the  respective  executives. 

The  president  may  require  the  opinion  of  the  heads  of  depart- 
ments, their  views,  counsel,  and  advice,  relative  to  the  legality  or 
policy  of  measures.  In  this  exercise  of  the  right,  he  calls  on  one 
or  more,  according  to  the  difficulty  or  importance  of  the  subject; 
but  whether  the  consultation  is  sej^arate,  or  in  cabinet  council,  it 
is  always  private  and  confidential,  and  is  so  regarded,  not  only  by 
the  officers,  but  by  the  law  also;  for  none  of  the  officers,  or  their 
clerks  (who- are  sworn  to  secrecy)  can  be  required  to  give  testi- 
mony of  transactions,  or  matters  of  a  confidential  character.  But 
neither  in  contemplation  of  law,  nor  in  fact,  is  there  any  official 
confidential  intercourse  between  the  governor  and  the  secretary, 
or  other  officers  of  the  executive  departments.  He  may  call  upon 
them  for  information  relative  to  matters  connected  with  their  of- 
fices. He  may,  for  example,  enquire  of  the  treasurer,  what 
amount  of  money  is  in  the  ti-easury,  of  tlie  auditor,  what  amount 
of  warrants  are  outstanding,  and  of  the  secretary,  what  are 
the  kind  and  number  of  commissions  to  which  he  has  put  p89] 
the  state  seal;  or  whether  the  laws  are  all  distributed,  &c. 
These  are  all  public  matters,  in  reference  to  which  there  can  be 
neither  secrecy  nor  confidence,  and  it  is  only  in  relation  to  such 
that  the  governor  can  require  information.  He  has  no  right  to 
the  opinion  or  advice  of  the  secretary,  as  to  the  legality  or  pro- 
priety of  measures  of  any  kind;  and  as  all  the  duties  of  the  sec- 
[T— Scam.     Vol.  2] 
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retarj  are  prescribed  by  law,  and  as  it  is  only  in  relation  to  them 
that  he  can  be  required  to  give  information,  there  can  not,  there- 
fore, in  the  nature  of  things,  be  any  implication  of  confidence 
from  communications  relative  to  a  public  law,  or  to  matters  of 
fact  recorded  for  public  information. 

The  reasoning  in  favor  of  the  governor's  authority  to  remove 
the  secretary,  because  of  the  latter's  duty  to  register  his  official 
acts,  might  be  applied  with  great  propriety  to  the  governor's  sec- 
retary, but  it  can  have  no  application  to  the  secretary  of  state;  an 
officer  whose  office  is  created,  and  whose  duty  to  keep  a  register 
of  the  acts  of  the  governor  is  prescribed,  by  the  constitution.  In 
the  performance  of  this,  as  of  other  duties,  he  does  not  act  as  the 
governor's  officer,  subject  to  his  control  and  direction,  but  as  the 
officer  of  the  constitution,  bound  to  the  performance  of  such 
duties  only  as  have  been  assigned  by  that  instrument  and  the  law. 

Why,  it  is  asked,  require  him  to  keep  a  register  of  the  official 
acts  of  the  governor,  if  it  was  not  intended  to  give  the  executive 
a  control  over  him?  To  do  this,  would  defeat  the  object  of  the 
requisition.  The  constitution  has  placed  him  beyond  the  control 
of  the  executive,  that  he  might  keep  a  true  and  faithful  record  of 
the  official  acts  of  the  executive.  The  authority  claimed  for  the 
governor  would  be  incompatible  with  the  performance  of  this 
duty.  In  giving  a  construction  to  one  clause  of  the  constitution 
we  should  also  take  into  view  such  other  parts  as  have  a  bearing 
upon  the  subject,  and  if  possible,  give  to  it  such  an  interpretation 
as  will  allow  all  its  parts,  an  operation  in  harmony  with  the  whole 
instrument.  For  what  purpose,  then,  is  a  register  of  the  official 
acts  of  the  governor  required  to  be  kept,  and  laid  before  the  gen- 
eral assembly,  when  called  for?  Clearly  for  the  purpose  of  in- 
forming them  of  his  official  conduct.  And  when  it  is  recollected, 
that  ours  is  a  government  of  checks  and  balances,  and  that  to  the 
representatives  of  the  people,  and  to  them  alone,  is  delegated  a 
direct  authority  to  enquire  into  his  official  conduct,  and  if  lie  has 
corruptly  abused  the  authority  confided  to  him,  or  by  transcend- 
ing the  limits  prescribed  by  the  constitution,  usurped  that  not 
delegated,  to  call  upon  him  by  impeachment,  to  answer  at  the  bar 
of  the  senate,  the  charges  of  official  misconduct  which  they  may 
prefer  against  him.  Is  it  not  the  manifest  intention  of  this  pro- 
vision to  perpetuate  in  a  legal,  authentic,  and  responsible  form, 
the  evidence  of  the  official  acts  of  the  executive,  to  be  recurred  to 
at  all  times,  by  those  who  have  a  constitutional  right  to  an- 
[*90]  imadvert  upon  their  legality,  and  the  motives  which  or- 
iginated them  ?  For  what  other  object  could  it  be  intended  ? 
It  can  serve  no  other  purpose.  And  that  it  was  intended  for 
this,  is  also  proved  by  the  fact,  that  it  is  only  at  the  instance  of 
the  general  assembly,  not  of  the  governor,  that  this  register  is  to 
be  laid  before  them.  It  is  not  by  his  authority  that  it  was  made. 
He  has  no  right  to  command  or  forbid  the  reading  of  his  acts. 
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He  can  not  say  what  shall  be  set  down,  or  what  shall  be  omitted. 
The  secretary  acts  under  the  imperative  injunction  of  the  consti- 
tution, and  the  obligation  of  an  oath.  As  a  governor,  therefore, 
has  no  right  to  direct  how  the  duty  shall  be  performed,  it  would 
seem  preposterous  to  give  him  the  power  to  dismiss  the  officer 
for  not  conforming  to  directions  which  he  has  no  authority  to 
give. 

If  this  view,  relative  to  the  object  and  intention  of  this  pro- 
vision of  the  constitution,  be  correct,  the  authority  claimed  for 
the  governor  would  counteract  and  defeat  it.  What  security,  or 
even  prospect  would  there  be,  for  the  representatives  of  the  peo- 
ple obtaining  the  record  evidence  of  executive  abuse,  or  usurpa- 
tion of  power,  when  by  giving  him  absolute  control  over  the 
officer  who  is  to  make  and  keep  the  record,  you  put  it  into  his 
power,  by  a  word  or  look,  to  suppress  it?  If  he  could  be  guilty 
of  acts  that  would  merit  impeachment,  can  it  be  supposed  that 
he  would  suffer  the  evidence  of  them  to  be  placed  "upon  record, 
and  laid  before  the  legislature  as  the  means  of  his  conviction,  by 
an  officer  whose  official  conduct  he  has  the  means  of  controling? 
Would  he  not  rather,  if  the  officer's  sense  of  duty  were  stronger 
than  his  love  of  office,  dismiss  him  from  it  and  appoint  one 
whose  principles  would  not  interfere  with  his  subservience  to  the 
will  of  the  executive? 

As  the  opinion  that  the  secretary  is  a  confidential  officer  re- 
ceives no  countenance  from  the  constitution,  or  the  nature  of  the 
official  intercourse  between  him  and  the  governor;  all  reasoning 
founded  on  that  assumption  must  be  fallacious.  No  authority 
to  remove  the  secretarj^,  can  be  implied  from  his  registering  the 
official  acts  of  the  governor;  but  on  the  contrary,  his  obligation 
to  perform  this  duty  affords  a  strong  implication  of  his  inde- 
pendence of  the  executive's  control,  because  that  is  necessary  to 
a  faithful  performance  of  the  duty.  The  rule  relied  upon  in  sup- 
port of  the  governor's  claim  of  power,  that  every  injunction  of 
duty  includes,  by  implication,  the  power  necessary  to  its  perform- 
ance, applies,  also,  to  the  secretary,  and  would  be  violated  by 
subjecting  him  to  executive  control.  I  have  shown  that  the  dis- 
charge of  the  duty  enjoined  by  the  constitution,  may  render  the 
secretary  obnoxious  to  the  displeasure  of  the  governor;  such  a 
construction  of  it,  therefore,  as  would  render  him  obnoxious  to 
his  authority,  would  defeat  its  obvious  intention. 

The  injunction,  that  the  governor  shall  see  that  the  laws  are 
faithfully  executed,  it  is  also  urged,  gives  him  the  control, 
and  consequently  the  power  of  removal  of  the  officers  of  [*91] 
the  executive  department.  This  inference  is  not  justified 
by  the  premises.  It  has  neither  the  sanction  of  authority  nor 
the  practice  of  other  state  executives;  both  of  which  are  opposed 
to  it.  The  practice  of  the  president,  as  I  will  show,  is  founded 
upon  other  grounds,  and  his  power  does  not  extend  to  the  re- 
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moval  of  any  officers  whose  offices  are  created  by  the  constitu: 
tion,  and  whose  duties  are  regulated  by  law.  But  as  this  posi- 
tion has  been  earnestly  urged,  and  relied  upon,  I  will  examine  it 
more  fully  than  I  should  otherwise  consider  necessary.  This 
clause  of  the  constitution,  like  those  dividing  the  powers  of  the 
government,  and  declaring  the  attributes  of  each,  is,  the  declara- 
tion of  a  general  principle,  which  is  "  not  to  be  regarded  as  a 
rule  to  fetter  and  control,  but  as  matter  merely  declai-atory  and 
directory."  (Peter's  Cond.  E..  213.)  It  confers  no  specihc 
powers,  "  nor  does  it  enjoin  any  specihc  duty."  "  This  power 
of  general  supervision,"  says  an  able  commentor  on  American 
law,  "  is  a  duty  enjoined  on  the  federal  and  state  executives." 
"  It  would  be  dangerous,  however,  to  treat  this  clause  as  con- 
ferring any  specihc  power  which  they  would  not  otherwise  pos- 
sess. It  is  to  be  regarded  as  a  comprehensive  description  of  the 
duty  of  the  executive  to  watch  with  vigilance  over  all  the  pub- 
lic interest's."  (Walker's  Am,  Law  103.)  Tlie  governoi' 
is  not  to  execute  the  laws  himself,  but  is  to  see  them  executed. 
This  duty  is  performed  by  lending  the  aid  and  power  of  the  ex 
ecutive  arm,  to  overcome  resistance  to  the  law.  The  history  of 
the  federal  and  state  governments,  affords  practical  expositions 
of  this  clause  of  the  constitution,  in  conformity  with  this  con- 
struction. The  executive  is  to  see  the  laws  executed,  not  as  he 
may  expound  them,  but  as  they  may  be  expounded  by  those  to 
whom  that  duty  is  intrusted.  To  the  legislature  is  delegated  the 
authority  to  make  the  law,  to  the  courts  the  authority  to  expound 
them,  and  to  the  executive  the  authority  to  see  them  executed, 
as  they  are  thus  interpreted.  His  interpretation  is  proper  only 
when  specially  required  by  law,  or  where  the  ordinary  means  are 
inadequate  to  the  object  of  their  design.  But  to  assume  the 
power  of  expounding,  and  also  that  of  executing  the  law,  would 
be  a  usurpation  of  the  functions  of  the  judiciary,  and  concen- 
trating, in  one  department,  powers  expressly  declared,  by  the 
constitution,  to  belong  to  two  separate  and  distinct  departments. 
The  manifest  intention  of  the  constitution,  and  the  authority 
cited  in  the  absence  of  all  precedent  and  principle  militating 
against  it,  would  seem  to  be  conclusive  against  the  executive 
claim  of  power,  under  this  provision,  to  direct  the  secretary  how 
he  shall  execute  the  duties  assigned  him  by  law;  and  if  he  has 
no  power  to  direct  him  how  he  shall  execute  his  duties,  he  cer- 
tainly  has  no  power  to  dismiss  him  for  not  conforming  to  his 

directions. 
[*92]        But  it  is,  notsvithstanding,  insisted  that  this  clause  of 

the  constitution  confers  the  power  of  dismissing  not  only 
the  secretary,  but  all  the  other  officers  in  the  executive  depart- 
ment. If  it  confers  the  power  of  supervision  and  dismissal  as 
to  one  officer,  it  also  gives  the  same  authority  over  every  other 
one  in  the  government  (except,  perhaps,  the  judges)  upon  whom 
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the  performance  of  a  duty  may  be  enjoined  by  law.  The  in- 
junction to  see  the  laws  executed,  is  general,  and  sufficiently  com- 
prehensive to  embrace  every  law,  and  every  officer;  and  if  under 
it  the  governor  may  dismiss  from  office  the  secretary,  auditor, 
treasurer,  and  attorney  general,  which  is  claimed  for  him,  I  can 
not  see  why  he  may  not  dismiss  every  other  one,  without  regard 
to  the  manner  of  their  appointment,  or  the  tenure  of  office;  and 
thus,  by  the  construction  of  one  clause  of  the  constitution,  bring 
all  the  officers,  and  the  operation  of  all  the  laws  of  the  state, 
under  executive  control.  This  would  counteract  the  whole  scope 
and  design  of  the  constitution,  by  substituting  the  changing  and 
capricious  will  of  one  man,  for  the  hxed  and  known  rules  of  the 
law. 

From  this  consequence  I  can  see  no  escape,  if  the  principle 
contended  for  be  adopted.  The  argument  in  support  of  execu- 
tive power,  limits  it  to  the  removal  of  the  officers  in  the  executive 
department;  but  where  is  the  authority  for  the  discrimination? 
It  is  not  to  be  found  in  the  constitution.  It  confers  no  authority 
over  them  that  can  be  brought  in  aid  of  this  construction,  but, 
on  the  contrary,  it  would  conflict  with  the  performance  of  the 
duties  assigned  them,  particularly  that  of  registering  the  acts  of 
the  governor,  required  of  the  secretary.  The  language  of  the 
constitution  is  general,  and  embraces  all  the  officers,  as  much  as 
part.  If  the  executive,  therefore,  may  say  to  one  officer  how  he 
shall  execute  a  law,  and  dismiss  him  if  he  does  not  obey,  he  may 
say  so  to  another.  He  may  not  only  direct  the  auditor  what 
warrants  he  shall  issue,  and  the  treasurer  what  ones  he  shall  pay, 
or  refuse  payment  of,  but  he  may  direct  the  attorney  general  and 
states  attorneys  whom  they  shall  prosecute,  the  court  what  judg- 
ment it  shall  render,  and  the  sheriff  in  what  manner  he  shall  exe- 
cute it.  This  power,  in  the  hands  of  any  ruler,  would  leave  to 
the  citizens  no  safety  for  life,  liberty,  or  property. 

Although  these  consequences  would,  I  believe,  be  alike  depre- 
cated by  all,  they  are  such  as  must  flow  from  an  exposition  of 
this  clause  that  would  give  to  the  executive,  authority  to  direct 
how  an  officer  should  execute  a  law,  and  dismiss  him  from  office 
if  he  did  not  obey  the  direction.  It  is  no  answer  to  say  that  the 
governor  has  no  right  to  violate  the  law,  but  only  to  see  it  exe- 
cuted. The  right  to  direct  how  a  law  shall  be  executed,  pre- 
supposes the  right  of  exposition.  How  else  can  its  meaning  and 
intention  be  known?  To  direct  an  officer  in  the  performance  of 
his  duty,  he  must  decide  what  that  duty  is.  This  power, 
includes  also,  the  right  to  decide  upon  the  validity  of  the  [*93] 
law;  for  if  it  is  in  violation  of  the  constitution,  it  is  no 
law,  and  cannot  legally  be  enforced.  But  it  is  useless  to  talk  of 
constitutional  restraints,  if  the  executive  may  decide  upon  the 
law,  and  the  duty  of  the  officer,  and  enforce  his  decisions,  it 
must  prevail,  right  or  wrong. 
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This  construction  of  the  constitution  is  incompatible  with  the 
legal  obligations  of  the  officers  of  government,  with  the  supremacy 
of  the  law,  and  with  well  settled  principles.  It  is  not  denied  that 
all  the  duties  of  the  secretary,  and  other  officers,  are  prescribed 
by  law;  and  the  principle  is  also  conceded,  and  relied  upon,  that 
when  the  law  imposes  upon  an  officer  the  performance  of  a  duty, 
it  also  confers  the  power  necessary  for  its  performance.  Its  in- 
junctions would  be  nugatory  and  idle,  if  they  did  not  imply  au- 
thority to  enforce  them.  But  how  could  the  secretary,  or  other 
officer,  perform  the  duties  enjoined  upon  him  bylaw,  in  the  man- 
ner the  law  prescribes,  if  the  governor  might  interpose  his  authority 
and  suggest  a  different  mode? 

With  everv  disposition  that  his  directions  should  conform  to 
the  law,  the  governor  may  err,  unless  we  impute  to  him  infalli- 
bility; and  then,  the  same  liberal  concession  must  be  extended  to 
the  court,  or  there  may  be  a  difference  of  opinion  between  them. 
And  which  is  to  prevail?  Will  executive  authority  be  a  justifica- 
tion to  the  officer?  Can  he  plead  that  in  his  defence  when  prose- 
cuted for  a  violation  of  his  official  duty?  Certainly  he  can  not. 
In  what  situation,  then,  does  this  executive  authority  place  the 
officer?  If  he  prefers  his  duty  to  executive  dictation,  he  may  be 
dismissed  from  office.  If  he  submits  to  it,  he  incurs  the  penalty 
imposed  by  law  for  a  violation  of  its  injunctions,  and  may  also  be 
impeached,  and  dismissed  from  office?  A  construction  of  the 
constitution  involving  consequences  so  absurd  and  unjust,  must 
be  rejected  as  altogether  inadmissible. 

But  this  question  is  settled  by  the  adjudication  of  the  highest 
judicial  tribunal  in  the  nation.  In  the  case  of  Marhury  v.  Madi- 
son, Peters'  Cond,  R.,  the  supreme  court  of  the  United  States 
decided,  that  where  the  duty  of  an  officer  is  prescribed  by  law,  he 
is  bound  to  conform  to  the  law,  and  not  to  be  guided  by  the  will 
of  the  president.  In  the  performance  of  a  duty  prescribed  by 
law,  he  acts  under  the  authority  and  direction  of  the  law,  and  not 
under  that  of  the  executive.  This  case  was  an  application  to  the 
supreme  court  for  a  mandam.ns  to  compel  the  secretar}^  of  state 
to  deliver  a  commission  withheld  by  direction  of  the  president. 
In  delivering  the  opinion,  the  court  remarked,  in  reference  to  the 
president's  authority  to  control  the  secretary  in  the  performance 
of  the  duty  which  the  law  enjoined  upon  him:  "  This  is  not  a 
proceeding  which  may  be  varied,  if  the  judgment  of  the  executive 
shall  suggest  one  more  eligible,  but  is  a  precise  course,  ac- 
[*94r]  curately  marked  out  by  law,  and  to  be  strictly  pursued. 
It  is  the  duty  of  the  secretary  of  the  state  to  conform  to 
the  law,  and  in  this  he  is  an  officer  of  the  United  States,  bound  to 
obey  the  laws.  He  acts  in  this  respect,  as  has  been  very  properly 
stated  at  the  bar,  under  the  authority  of  law,  and  not  by  the  in- 
structions of  the  president.  It  is  a  ministerial  act  which  the  law 
enjoins  on  a  particular  officer  for  a  particular  purpose." 
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This  decision  requires  no  comment.  It  is  based  upon  the  su- 
premacy of  the  law,  alike  over  the  officer  who  administers  it,  and 
the  president  who  appoints  him.  It  is  made  directly  upon  the 
question  under  consideration,  and  under  constitutional  provisions, 
in  some  respects  identical,  and  in  others  more  favorable  to  execu- 
tive authority  than  those  of  ours.  I  must,  therefore,  consider  it 
decisive  against  all  claim  of  executive  authority  to  control  an  offi- 
cer in  the  performance  of  a  duty  prescribed  by  law.  The  consti- 
tution of  the  United  States  declares  the  executive  power  to  be 
vested  in  the  president;  it  confers  the  right  to  require  the  opin- 
ion of  the  officers  in  the  executive  department;  and  like  ours,  it 
enjoins  upon  the  executive  the  duty  of  seeing  the  laws  executed. 
And  as  the  2)resident  can  not,  under  any  or  all  of  these  provisions, 
control  the  secretary  of  state  in  the  performance  of  a  duty  en- 
joined by  law,  it  follows,  conclusively,  that  the  governor's  title  to 
such  a  power  over  the  secretary  of  this  state,  must  be  equally  in- 
valid; and  as  he  has  no  right  to  direct  him  how  he  shall  perform 
the  duties  assigned  him,  he  can  have  no  right  to  dismiss  him  for 
a  non-compliance  with  an  unauthorized  assumption  of  authority. 
As  he  has  no  right  to  command,  he  has  no  title  to  obedience. 

The  office  of  secretary  of  state  is  created  by  the  constitution, 
without  any  limitation  of  duration  being  provided.  It  is  there- 
fore contended  that  the  incumbent  of  this  office  holds  it  at  the 
pleasure  of  the  appointing  power ;  and  a  rule  laid  down  by  Judge 
Story,  that  an  officer,  the  tenure  of  whose  office  is  undefined,  holds 
at  will,  is  relied  upon  in  support  of  the  position.  But  if  this  rule 
is  admitted  to  apply  to  the  officers  under  our  constitution,  and  to 
confer  upon  the  authority  to  whom  the  appointment  of  such  offi- 
cers is  given,  the  power  of  removal,  it  would  not  establish  the 
governor's  right  to  remove  the  secretary,  because  he  alone  does 
not  confer  the  office  upon  him.  That  is  done  by  the  advice  and 
consent  of  the  senate;  their  advice  and  consent  would,  conse- 
quently, be  necessary  to  his  removal. 

But  this  rule  is  not  applicable  to  the  officers  of  our  government; 
nor  is  it  so  applied  by  Judge  Story.  It  is  laid  down  in  a  treatise 
upon  the  constitution  of  the  United  States,  and  as  applicable  to 
the  officers  under  it.  The  constitution  of  the  United  States 
created  no  office  the  tenure  of  which  is  not  provided  for;  and  the 
judicial  officers  alone  are  to  hold  during  good  behavior;  the  infer- 
ence, therefore,  is,  that  all  others  that  may  be  created  shall 
hold  during  pleasure,  unless  congress  shall  provide  a  dif-  [*95] 
ferent  tenure. 

But  under  our  constitution,  a  large  proportion  of  the  offices 
which  it  has  created,  are  unlimited  in  duration;  and  not  only  the 
judicial  officers  hold  during  good  behavior,  but  all  militia  officers 
until  sixty  years  of  age.  For  some  of  the  offices  to  which  the 
constitution  fixes  no  tenure,  (county  commissioners,  for  example,) 
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the  legislature  is  required  to  provide  one,  while  no  tenure  is  re- 
quired to  be  given  to  others. 

What,  then,  is  the  most  reasonable  and  natural  conclusion  to  be 
drawn  from  these  constitutional  provisions?  Are  all  these  officers 
intended  to  be  upon  the  same  footing?  Certainly  not.  The 
tenure  of  one  class  of  officers  is  intended  to  be  beyond  legislative 
control,  while  that  of  others  is  left  to  be  hxed  by  the  legislature, 
as  may  suit  the  changing  exigencies  of  time  and  circumstances. 
But  as  the  offices  are  created  without  limitation  as  to  time,  they 
remain  so,  until  the  legislature  provides  one. 

That  the  legislature  has  a  right  to  limit  the  tenure  of  the  office 
of  secretary,  and  that  of  all  other  offices  to  which  no  tenure  is 
given  by  the  constitution,  I  have  no  doubt.  No  proposition  is 
better  settled,  than  that  a  state  constitution  is  a  limitation  upon 
the  powers  of  the  legislature,  and  that  the  legislature  possesses 
every  power  not  delegated  to  some  other  department,  or  expressly 
denied  to  it  by  the  constitution.  The  creation  of  offices,  the  del- 
egation and  the  regulation  of  the  powers  and  duties  of  officers,  and 
prescribing  the  period  for  which  they  shall  be  exercised,  are  leg- 
islative functions,  and  no  restraint  upon  their  exercise,  in  reference 
to  the  tenure  of  tlie  office  of  secretar}',  is  imposed  by  the  constitu- 
tion. There  can  be  no  objection,  therefore,  to  giving  such  limita- 
tion to  that  office  as  the  interest  of  the  state  may  require.  And 
that  it  is  the  intention  of  the  constitution  that  those  officers,  the 
tenm-e  of  whose  office  is  not  fixed  by  the  constitution,  should  hold 
without  limitation,  until  a  limit  was  given  by  law,  is  strongly  in- 
ferable from  the  fact,  that  the  appointment  of  some  of  them  is 
given,  not  only  to  the  legislature,  but  to  tlie  people.  It  can  not 
be  supposed  that  the  convention  which  formed  the  constitution 
intended  to  confer  upon  the  people  or  any  department  of  the  gov- 
ernment, a  right  which  could  not  be  exercised.  But  that  mock- 
ery must  be  imputed  to  them,  by  the  adoption  of  the  rule  con- 
tended for. 

Suppose  the  legislature  had  given  no  tenure  to  the  office  of 
auditor,  or  of  county  commissioner,  how  could  the  legislature  in 
the  one  case,  and  the  people  in  the  other,  remove  the  officer  whom 
they  had  elected?  Such  a  proceeding  on  the  part  of  the  legisla- 
ture, or  the  people,  would  be  unprecedented,  and  in  the  case  of 
the  people,  impracticable.  But  this  objection  does  not  exist  in 
reference  to  any  of  the  officers  of  the  general  government  whom 
the  president  may  remove. 

The  rule,  laid  down  by  judge  Story,  is  an  inference  from 
[*96]  the  constitution  of  the  United  States.  But  our  constitution, 
being  entirely  different  in  relation  to  the  tenure  of  its  offi- 
cers, and  the  appointing  power,  warrants  a  different  inference;  and 
the  inference  that  an  officer  under  our  constitution,  the  tenure  of 
whose  office  is  undefined,  holds,  until  the  law  provides  a  limit,  is  in 
accordance  with  the  rule  of  the  common  law,  and  has  been  so 
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decided  in  another  state,  which,  like  ours,  has  adopted  the  com- 
mon law.  In  the  case  of  the  Fayette  county  lawyers,  the  sujjreme 
court  of  Pennsylvania,  after  remarking  that  the  office  of  an  attor- 
ney was  one  recognized  by  the  constitution  and  law  of  Pennsyl- 
vania, lays  it  down  as  the  rule  of  the  common  law,  "  That  the 
grant  of  an  office  without  limitation,  being  taken  more  strono-ly 
against  the  grantor,  endures  for  the  life  or  good  behavior  of  the 
grantee."  This  rule  may  admit  of  exceptions  under  our  govern- 
ment; but  where  the  grant  is  intended  for  the  benefit  of  the  peo- 
ple, and  the  power  conferred  is  to  be  exercised  to  promote  their 
interest,  I  am  not  aware  of  any  exception.  In  such  a  case,  a  lib- 
eral interpretation  of  the  grant  is  for  the  benefit  of  the  people ; 
inasmuch  as  the  power  granted  cannot,  if  retained  by  them,  be 
used  for  their  beneiit,  but  may  be  so  used  by  the  functionary  to 
^vhom  it  is  so  delegated. 

The  federal  government  not  having  adopted  the  common  law, 
its  courts  are  not  bound  to  the  rigid  observance  of  its  rules  that 
the  courts  of  this  state  are.  But  it  is  not  the  rule  relied  upon 
by  the  circuit  court  that  gives  the  president  the  power  of  removal. 
This  power  he  has  in  the  case  of  superior  officers,  in  virtue  of  his 
right  of  supervision  and  control  over  them,  and  his  consequent 
responsibility  for  them.  And  that  the  rule  is  a  deduction  there- 
from, seems  evident  from  the  fact,  as  generally  conceded,  that 
congress  cannot,  by  giving  a  tenure  to  the  office  of  these  officers, 
abridged  the  president's  power  of  removal.  (3  Story  on  Const.  390.) 

The  president's  right  to  remove  the  inferior  officers  of  the  gov- 
ernment, is  given  by  law. 

The  rule  that  an  officer  whose  tenure  of  office  is  undefined, 
holds  at  will,  having  been  early  adopted  in  reference  to  ambassa- 
dors and  heads  of  department,  the  courts  of  the  United  States 
have,  in  conformity  with  that  rule,  decided  that  other  officers, 
whose  tenure  of  office  was  undefined,  should  hold,  subject  to  the 
same  rule,  without  regard  to  the  authority  that  conferred  the  ap- 
pointment. Put  these  decisions  do  not  conflict  with  the  rule  we 
have  adopted,  because  our  constitution  admits  of  no  such  deduc- 
tion as  that  of  the  constitution  of  the  United  States,  upon  which 
these  decisions  are  founded ;  and  the  legislature  has  enacted  no 
law  defining  the  tenure  of  the  office  of  secretary  of  state.  On 
the  other  hand,  the  rule  that  an  officer,  the  tenure  of  wdiose 
office  is  undefined,  holds  during  good  behavior,  has  been  [*97] 
recognized  by  every  department  of  this  government.  In 
applying  this  rule,  therefore,  to  the  present  case,  we  conform  to 
the  principle  which  governed  the  United  States  courts,  in  the 
cases  adverted  to.  We  adhere  to,  and  carry  out,  the  interpreta- 
tion invariably  given  to  the  constitution  of  this  state,  as  the 
courts  of  the  federal  government  adhered  to  the  legislative  inter- 
pretation, which  had  been  given  to  the  constitution  of  the  United 
States,     Nor  can  I  perceive  any  good  reason  for  making  the  ten- 
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lire  of  an  oflfice  the  rule  by  which  to  subject  the  officer  to,  or 
exempt  him  from,  executive  authority.  The  power  of  removal 
from  office,  is  intended  as  the  means  of  putting  aside  corruption 
and  imbecility,  and  of  compelling  a  performance  of  the  duties 
prescribed.  These  are  the  legitimate  causes  for  the  exercise  of 
this  power  when  it  exists,  and  they  may  occur  in  any  office  for 
one  year,  as  well  as  one  for  life. 

The  rule  that  an  officer,  the  tenure  of  whose  office  is  undefined, 
holds  during  good  behavior,  until  a  limit  is  provided  by  law,  is 
also  established  by  judicial  and  legislative  expositions  of  the  con- 
stitution of  this  state.  The  first  case  in  which  that  principle  was 
recognized  by  this  court,  was  that  of  Street  v.  County  Commis- 
sioners of  Gallatin  County,  Breese  25.  That  case  was  an  appli- 
cation for  a  mandaonus  to  restore  a  clerk  who  had  been  dismissed 
by  the  court  without  cause  shown;  and  it  was  allowed  by  the 
unanimous  consent  of  the  whole  court.  And  again,  in  the  case 
of  Matheny  v.  Mohley,  this  court  decided  that  a  judge  of  the 
circuit  court  had  no  power,  under  the  constitution,  to  remove,  at 
will  and  ])leasure,  a  clerk.  In  my  apprehension,  that  case  is  not 
distinguishable,  in  principle,  from  the  present  one.  The  office  of 
clerk  and  of  secretary  are  both  created  by  the  constitution,  with- 
out any  limitation  of  tenure.  The  appointment  of  clerk  is  given, 
by  express  grant  of  the  constitution,  to  the  court,  and  that  of 
secretary  to  the  governor,  with  the  advice  and  consent  of  the  sen- 
ate; and  no  power  to  remove  either  is  granted  by  the  constitution. 
Upon  the  principle  that  the  clerk  is  entitled  to  hold  his  office 
during  good  behavior,  until  a  different  tenure  is  provided  by  law, 
it  would  seem  that  the  secretary  would  be  entitled  to  hold  his 
upon  the  same  terms.  This  is  virtually  admitted  by  the  circuit 
court,  in  its  effort  to  prove  the  principles  upon  which  the  case  of 
Matheny  v.  Mohley  was  decided  to  be  incorrect.  If  they  were 
not  applicable  to  the  present  case,  the  comments  of  the  circuit 
court  would  have  been  gratuitous,  and  if  they  were  applicable, 
that  court  should  have  been  governed  by  them. 

In  delivering  the  opinion,  as  published,  the  circuit  court  says: 
"  I  feel  constrained  to  say,  that  I  cannot  accord  with  them  (the 
supreme  court)  in  all  the  doctrines  and  principles  of  that 
[*98]  case,  and  therefore  cannot  apply  them  to  this."  As  he  can- 
not accord  with  the  court  in  the  principles  laid  down,  he 
cannot  apply  them.  The  doctrine,  before  this  decision,  was  consid- 
ered well  settled,  that  when  the  supreme  judicial  tribunal  of  a  state 
had  declared  what  the  law  was  on  any  point,  when  the  same  point 
came  again  in  litigation,  all  other  courts  were  bound  to  conform 
to  its  decision.  A  different  rule  would  destroy  all  that  stability 
and  uniformity  in  the  rules  of  law,  which  is  so  essential  to  the 
administration  of  justice,  and  the  safety  of  the  citizen.  If  every 
judge  can  decide  according  to  his  private  sentiments,  without 
regard  to  precedent  and  authority,  there  may  be  as  many  rules 
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of  decision  as  there  are  circuits;  and  the  decision  of  one  day 
would  furnish  no  rule  for  the  decision  of  the  next.  "Judges," 
says  the  circuit  court,  "  are  bound,  in  deciding  a  point  of  law,  to 
follow  a  preceding  decision  upon  the  same  point.  Yet  if  such 
decision  is  founded  in  error,  they  are  not  bound  by  it."  The  cor- 
rectness of  this  principle  cannot  be  controverted,  when  applied 
to  a  court  of  equal  or  superior  authority  with  the  one  deciding 
the  point.  But  is  it  not  obvious  that  the  judge  has  misapplied 
the  principle,  in  assuming  for  the  circuit  court  authority  to  re- 
verse a  decision  of  the  supreme  court?  "Who  does  not  see  that 
such  doctrine  is  subversive  of  the  fundamental  principles  of  the 
government?  It  is  reversing  the  order  of  authority  prescribed 
by  the  constitution  and  the  law,  and  rendering  nugatory  the  right 
of  appeal.  It  will  readily  be  admitted  that  an  erroneous  decision 
ought  not  to  prevail,  but  who  has  the  right  to  declare  it  so?  This 
authority  includes  the  right  of  supervision  and  control,  and  if 
the  circuit  court  has  it,  in  reference  to  a  decision  of  the  supreme 
court,  upon  the  same  principle,  a  justice  of  the  ])eace  will  have 
it,  in  reference  to  a  decision  of  the  circuit  court;  and  one  step 
further  will  give  the  right  of  supervision  to  the  parties  in  the 
cause;  thus  resolving  all  authority  back  into  the  original  ele- 
ments. This  would  be  the  consequence  of  carrying  out  the  posi- 
tion assumed. 

The  correctness  of  the  opinion  in  the  case  of  Matheny  v.  Moh- 
ley,,  is  tested  by  the  rule  adverted  to,  that  when  the  tenure  of  an 
office  is  undefined,  the  officer  holds  at  the  will  of  the  appointing 
power.  I  have  shown  that  this  rule  is  not  only  in  contravention 
of  that  of  the  common  law,  but  that  it  is  one  not  warranted  by 
our  constitution;  and  could  not,  therefore,  be  applied  to  a  clerk, 
or  other  officer  under  it.  It  is  also  objected  to  the  opinion  deliv- 
ered in  that  case,  that  the  court  said,  that  if  the  clerk  is  to  be 
considered  the  officer  of  the  judge,  and  not  of  the  law,  that  upon 
a  vacancy  occurring  in  the  office  of  judge,  the  clerkships  would, 
under  that  rule,  be  vacted  also.  Is  not  this  true?  Is  it  not  a 
consequence  necessarily  flowing  from  the  nature  of  the  tenure  by 
which  the  officer  holds  his  office?  It  has  been  always  so  consid- 
ered, and  is  well  settled.  An  officer,  or  an  estate,  held  at 
will,  is  terminated  by  the  demise,  or  other  act  of  either  [*99] 
party,  that  can  be  considered  a  determination  of  his  will. 
This  is  the  universal  operation  of  the  rule.  In  England,  all  the 
officers  who  hold  at  the  will  of  the  king,  go  out  of  office  upon  his 
demise,  because  this  is  very  naturally  considered  a  determination 
of  his  will,  which,  alone,  continued  them  in  office.  But  the  cir- 
cuit court  thinks  the  will  or  act  of  the  judge  continues  in  full 
force,  after  he  ceases  to  be  judge,  by  death  or  otherwise,  and  that 
a  clerk  appointed  by  him  continues  in  office,  and  bound  to  the 
performance  by  his  official  bond.  That  he  so  continues,  and  is 
60  bound,  is  evidence  that  he  does  not  hold  his  office  at  the  will 
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of  the  judge  appointing  him,  if  he  did  his  olRce  would  terminate 
with  that  of  the  judge;  and  his  bond,  which  is  given  for  the  per- 
formance of  his  official  duties,  would  not  be  obligatory  for  acts 
performed  after  the  termination  of  his  office. 

For  the  purpose  of  obviating  the  inconvenience  incidental  to 
the  rule  of  an  officer  holding  his  office  at  the  will  of  the  author- 
ity that  confers  it,  statutes  have  generally  been  passed,  where  the 
rule  exists,  continuing  the  officer  in  office  after  the  termination 
of  the  authority  that  appointed  him,  until  he  is  superseded 
by  the  appointment  of  another.  This  was  done  in  England, 
where  the  judges  held  at  the  will  of  the  crown.  (Black.  Com. 
227.)  And  the  same  precaution  is  generally  observed  here,  for 
the  purpose  of  preventing  an  interregnum  in  offices  held  for  a 
limited  period.  But  as  no  such  provision  is  made  in  relation  to 
officers  who  hold  by  an  unlimited  tenure,  it  may  be  fairly  in- 
ferred that  they  are  not  considered  as  holding  their  offices  at  the 
will  of  the  power  that  confers  them,  or  that  they  are  liable  to 
terminate  with  the  termination  of  that  power.  Otherwise,  the 
same  regulation  would  be  necessary  to  continue  a  clerk  or  sec- 
retary of  state  in  office,  after  a  vacancy,  by  death  or  otherwise, 
in  the  office  of  judge  or  governor,  that  was  necessary  in  England 
to  continue  the  judges  in  office  after  the  death  of  the  king;  and 
as  it  is  necessary  here  to  continue  in  office  a  sheriff  or  other 
officer,  appointed  for  a  limited  time,  till  a  successor  can  be  ap- 
pointed and  qualified. 

The  authority  of  the  case  of  Mathney  v.  Mobley  is  also  im- 
pugned, upon  the  ground  of  policy  and  convenience.  Authority 
in  the  court  to  dismiss  its  clerk,  is  considered  necessary  to  secure 
his  subservience,  and  to  promote  the  dignity  and  usefulness  of  ■ 
the  court,  I  admit,  without  hesitation,  that  the  court  should 
possess  every  power  necessaryto  secure  these  objects.  But 
an  argument  to  prove  the  necessity  of  such  power,  might  be  ad- . 
dressed  with  much  more  propriety  to  the  legislature  than  to  the 
court.  The  rule  already  stated,  that  a  given  power  is  not  to  be 
enlarged,  by  construction,  beyond  the  fair  scope  of  its  terms, 
merely  because  the  restriction  is  "  inconvenient,  impolitic, 
[*100]  or  even  mischievous,"  forbids  the  court  to  exercise  any 
discretion.  It  has  been  well  remarked,  that  the  duty 
of  the  court  is  to  follow  and  obey.  Now,  if  a  principle  so  just 
and  conclusive  could  be  overlooked,  could  there  well  be  found  a 
more  unsafe  guide  in  practice,  than  mere  policy  and  convenience? 
"  Men,  on  such  subjects,  complexionally  differ  from  each  other. 
The  same  men  differ  from  themselves  ■  at  different  times,"  (1 
Story. on  Const,  410.) 

But  does  policy  or  necessity  require  a  more  absolute  control 
over  the  clerk  than  the  law  has  given?  According  to  the  opinion 
of  the  circuit  court,  its  authority  is  altogether  inadequate  to  in- 
sure the  respect  of  the  clerk,  or  his  obedience  to  its  mandates ; 
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he  maj,  it  is  thouglit,  contemptuously  question  the  correctness 
or  justice  of  tlie  judgments  of  the  court,  and  refuse  to  enter 
them ;  or  he  may  be  too  ignorant  to  perform  the  duties  of  his 
office;  and  although  they  are  left  unperformed,  the  power  of  the 
court  is  inadequate  to  correct  the-  mischief.  "It  is  no  answer," 
it  is  said,  "  to  say  the  clerk  may  be  removed  on  complaint. 
Who  is  to  make  the  complaint?  Is  it,  when  made,  to  he  tried 
by  a  jury?  Might  not  a  disobedient  or  refractoi-y  clerk  be,  not- 
withstanding, so  popular  as  to  prevent  a  verdict  against  him?" 
If  this  description  of  the  impotency  of  the  court  were  correct, 
it  certainly  might,  with  great  propriety,  claim  an  extension  of  its 
authority.  But  is  it  correct?  Has  the  court  no  power  to  pun- 
ish the  clerk  for  a  contempt  of  its  authority,  or  for  refusing  or 
neglecting  to  perform  the  duties  of  liis  office?  And  is  the  fact 
of  his  delinquency  to  be  ascertained  by  the  verdict  of  a  jury? 
This  view  of  the  authority  of  the  court  is  totally  unlike  that 
which  the  law  has  conferred.  It  has  provided  that  if  any  clerk 
of  the  circuit  court  shall  neglect  or  refuse  to  perform  any  of 
the  duties  enjoined  upon  liim  by  law,  or  shall  in  any  manner  be 
guilty  of  malfeasance  in  office,  he  shall  be  removed  from  office 
by  the  court,  upon  proper  complaint  being  made  to  the  said  court 
or  judge,  and  the  said  complaint  being  proved  true  to  the  satis- 
faction of  said  court  or  judge.  (K.  L.  153;  Gale's  Stat.  172.) 
Here,  express  authority  is  given  to  the  court  to  remove  the  clerk 
for  refusing  or  neglecting  to  perform  any  of  his  official  duties. 
Incapacity  is  also  a  sufficient  cause  of  removal ;  for  it  matters 
not  from  what  cause  his  duties  are  left  unperformed,  it  consti- 
tutes a  cause  of  removal;  and  the  fact  of  malfeasance  or  dere- 
liction of  duty,  is  not,  as  the  circuit  court  seems  to  suppose,  to 
be  tried  by  a  jury,  but  is  to  be  proved  to  the  satisfaction  of  the 
court  alone,  to  justify  his  dismissal. 

This  power,  in  addition  to  that  of  fine  and  imprisonment  for 
all  contempts  or  disobedience  to  the  authority  of  the  court, 
would  seem  amply  sufficient  to  insure  the  subordination  of  its 
clerk,  and  the  protection  of  its  dignity,  character,  and  authority. 

The  circuit  court  has  also  fallen  into  a  like  error  with 
respect  to  the  authority  of  the  supreme  court  over  its  [^101] 
clerk.  It  says:  "  Suppose  the  clerk  of  the  supreme  court 
should  refuse  to  enter  a  judgment  of  the  supi-eme  court,  where 
is  the  remedy?  Would  a  suit  on  his  bond  answer?  Would  an  in- 
dictment or  impeachment  answer?  Neither;  for  in  both  cases 
he  would  be  permitted-  to  show,  in  his  defense,  if  he  were  the 
officer  of  the  law  and  not  of  the  court,  that  the  judgment 
ordeied  to  be  entered  was  unjust  and  erroneous;  and  thus  bring 
into  review,  before  another  less  competent  tribunal,  the  correct- 
ness of  the  decisions  of  the  supreme  court."  I  do  not  know  to 
what  tribunal  the  court  below  can  refer,  as  having  cognizance  of 
such  a  question.     But  without  enquiring  into  the  correctness  of 
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this  reasoning,  whether  it  would  be  competent,  under  any  regu- 
lations, for  the  clerk  to  show,  or  for  any  other  tribunal,  of  less 
authority  than  the  supreme  court,  to  determine  its  decisions  to 
be  erroneous,  and  thereby  exonerate  the  clerk  from  the  obliga- 
tion of  recording  them ;  it  is  sufficient,  by  referring  to  the  law, 
to  show  that  no  such  proceeding  as  the  circuit  court  alludes  to  is 
authorized;  but  that  full  power  is  given  to  the  supreme  court  to 
dismiss  its  clerk  for  cause,  w^ithout  the  intervention  of  a  jury,  or 
an  appeal  to  any  other  tribunal.  The  law  provides,  "  That  the 
supreme  court,  or  a  majority  thereof,  shall  have  power  to  remove 
any  clerk  of  said  court  for  neglect  of  duty,  incompetency  to  per- 
form the  duties  of  his  office,  or  for  any  malconduct,  in  office,  of 
which  he  may  be  guilty,  or  for  any  other  cause  which  shall  be 
satisfactory  to  said  court,  or  a  majority  thereof."  (R.  L.  159; 
Gale's  Stat.  177.)  This  law  is  plain  and  clear,  and  leaves  no  doubt 
or  question  as  to  the  authority  of  the  court,  or  the  responsibility 
of  the  clerk. 

The  authority,  therefore,  which  the  law  has  conferred  upon  the 
supreme  and  circuit  courts  over  their  respective  clerks,  would 
seem  amply  adequate  to  insure  their  subordination,  and  a  prompt 
performance  of  their  official  duties.  And,  on  the  other  hand, 
the  regulations  under  which  their  authority  is  to  be  exercised, 
are  sufficient  to  protect  the  clerk  from  its  capricious  or  wanton 
abuse. 

These  acts  of  the  legislature  prove  the  premises,  upon  which 
the  circuit  court  has  predicated  its  argument  against  the  authority 
of  the  case  of  Matliney  v.  Mohley,  to  be  untenable.  They  also 
prove  a  practical  construction  of  the  constitution  by  the  legisla- 
ture. By  their  passage,  that  department  of  the  government  has 
clearly  expressed  its  sense  of  the  unlimited  duration  of  an  of- 
fice to  which  the  constitution  has  given  no  limit,  and  that  the 
officer  is  not  removable  at  will.  They  also  constitute  a  practical 
exposition  of  the  authority  of  the  legislature  over  the  subject. 
If  the  court  had  been  thought  to  possess  the  constitutional  power 
to  remove  the  clerk,  at  will,  the  acts  of  the  legislature 
[*102]  conferring  that  power,  under  the  regulations  it  has  pre- 
scribed, would  have  been  not  only  nugatory,  but,  by  the 
restrictions  which  it  imposed  upon  the  exercise  or  the  right,  in 
direct  violation  of  the  constitution. 

So,  too,  the  offices  of  auditor  of  public  accounts  and  attorney 
general,  like  that  of  secretary  of  state,  are  also  created  by  the 
constitution,  without  any  limitation  of  tenure.  And  the  dura- 
tion of  both  these  offices  has  been  limited  by  the  legislature  to 
two  years,  and  the  officers  have,  in  accordance  with  this  law,  been 
elected  at  every  regular  session  of  the  legislature,  since  its  pas- 
sage. If  they  had  not  been  considered  as  holding  their  offices 
under  the  constitution,  during  good  behavior,  until  a  different 
tenure  was  provided  by  law,  there  would  have  been  no  necessity 
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for  providing  a  limit.  They  could  have  been  elected  at  any 
time,  and  as  often  as  the  legislature  might  have  considered  ex- 
pedient. But,  inasmuch  as  the  constitution  provided  no  limit,  it 
was  considered  necessary  to  provide  one  by  law,  in  order  to  de- 
termine the  duration  of  the  offices.  If,  therefore,  this  was  nec- 
essary, in  reference  to  the  auditor  and  attorney  general,  it  must 
be  equally  so  in  reference  to  the  secretary  of  state.  These  re- 
spective offices  have  the  same  origin,  and  the  same  unlimited 
tenure.  The  manner  of  the  appointment  being  different,  can 
make  no  difference  as  to  the  duration  or  tenure  of  office ;  and  one 
cannot  be  regarded  as  holding  at  the  will  of  the  appointing  pow- 
er, more  than  the  others.  The  office  of  each  being  alike  in  its 
origin  and  tenure,  the  same  legal  rules,  as  to  the  manner  of  hold- 
ing, must  prevail  in  regard  to  them. 

But  it  is  objected  to  this  law,  providing  for  the  election  of  au- 
ditor and  attorney  general,  being  considered  a  legislative  exposi- 
tion of  the  constitution,  in  relation  to  the  tenure  of  an  office  to 
which  no  limit  is  given;  because,  it  is  said,  the  legislature  did 
not  legislate  upon,  or  fix  the  tenure  of  these  officers,  although  it 
is  admitted,  that  the  effect  of  the  legislation  maybe  to  determine 
their  time  of  service.  If  this  is  not  legislating  upon  the  tenure, 
I  do  not  know  what  to  call  it;  it  is  legislating  upon  nothing  else. 
The  admission,  too,  that  the  law  has  limited  and  fixed  the  time 
of  service  of  these  officers,  is  admitting  all  that  the  law  was  re- 
ferred to,  for  the  purpose  of  proving,  in  the  case  of  Matliney  v. 
Mohley,  and  it  is  all  that  it  is  now  referred  to  for.  By  showing 
that  the  office  of  auditor  is  created  by  the  constitution,  without 
limitation  of  duration,  and  that  the  legislature  has  provided  a 
limit,  by  declaring  that  they  shall  be  elected  every  two  years,  it 
proves  that  they  considered  these  officers  as  holding  their  offices 
without  limitation,  as  to  time,  and  that  their  time  of  service 
could  only  be  limited  or  terminated  by  law.  And  if  they  held 
their  offices  without  limitation,  and  a  law  was  necessary  to  fix  a 
limit,  and  terminate  the  period  of  their  continuati(m  in  office,  it 
would  seem  to  be  a  necessary  inference,  that  the  secretaiy 
and  clerks,  whose  offices  are  created  by  the  same  instru-  [*103] 
ment,  and  have  the  same  unlimited  tenure,  must  hold 
them  upon  the  same  terms. 

But  these  are  not  the  only  instances  in  which  the  rule,  that  an 
officer,  whose  office  is  unlimited  in  duration,  during  good  be- 
havior, until  a  limit  is  given  by  law,  has  been  recognized,  and 
acted  upon  by  different  departments  of  the  government.  In  the 
case  now  under  consideration,  the  rule  has  received  the  sanction 
of  a  co-ordinate  branch  of  the  government.  Some  resolutions  of 
the  house  of  representatives  and  senate  have  also  been  referred 
to  upon  this  question;  but  these  resolutions  are  to  be  regarded  as 
merely  expressive  of  personal  or  political  feeling.     They  were 
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speculative,  not  practical  expressions  of  ■  opinion,  and  conse- 
quently without  the  authority  of  official  responsibility. 

The  decision  of  the  senate  upon  this  question,  at  the  last  ses- 
sion of  the  legislature,  by  which  they  in  effect  decided,  that  the 
governor  had  no  power  to  remove  the  secretary  of  state,  at  will, 
is  of  a  different  character.  The  question  came  directly  and 
properly  before  it,  and  was  decided  under  official  responsibility, 
and  the  solemn  obligations  of  an  oath.  Nor  was  it  made  hastily, 
without  reflection  and  deliberation,  but  upon  full  and  able  dis- 
cussion. A  decision  so  made,  says  Judge  Story,  by  a  co-ordinate 
branch  of  the  government,  "  under  a  deep  sense  of  its  importance 
and  difficulty,  in  the  face  of  the  nation,  with  a  view  to  present 
action,  in  the  midst  of  jealous  interests,  and  by  men  capable  of 
urging  and  repelling  the  grounds  of  argument,  from  their  ex- 
quisite genius,  their  comprehensive  learning  and  deep  meditation 
upon  the  absorbing  topic,  constitutes  one  of  the  most  unexcep- 
tional sources  of  interpretation  of  which  the  constitution  is  cap- 
able, and  approaches,  nearest  to  its  nature  of  any  other,  to  a 
judicial  one."  That  this  decision  was  not  the  result  of  political 
bias,  may  be  fairly  inferred  from  the  notorious  fact,  that  the  sen- 
ate was  equally  divided  in  political  sentiment;  yet,  notwithstand- 
ing this,  and  the  additional  circumstances  of  the  weight  of  ex- 
ecutive influence  in  favor  of  executive  authorit}^,  there  was  a 
decided  majority  against  the  governor's  claim  of  power  to  re- 
move the  secretary.  When,  therefore,  legislators,  who,  from 
their  general  habits  of  life,  and  the  functions  of  their  office,  are 
more  accustomed  to  look  to  policy  and  expedience,  than  to  strict 
legal  rules,  decide  a  question  of  a  political  aspect  against  their 
political  predilections,  they  must  be  supposed  to  have  considered 
the  obligation  imperative^  from  the  plainness  of  the  question. 

Upon  the  same  principles  that  the  governor's  right  to  remove 
the  secretary  is  urged,  it  is  also  contended  that  he  may  remove 
the  auditor  and  other  officers  in  the  executive  department.  No 
construction  of  the  constitution  can  be  a  correct  one,  which,  by 
extending  the  powers  of  one  department  of  the  government,  will 
narrow  down,  or  render  inoperative,  the  powers  expressly 
[-104]  granted  to  another;  and  this  would  be  the  effect  of  al- 
lowing the  governor  the  right  to  remove  the  auditor  and 
other  executive  officers.  The  right  to  appoint  these  officers  is 
given  by  the  constitution  to  the  general  assembly;  but  if  the 
governor  may  immediately  remove  those  whom  they  appoint,  and 
substitute  for  them  those  of  his  own  selection,  is  not  the  right  of 
the  legislature  converted  into  an  idle  and  useless  ceremony?  and 
one  of  the  most  important  powers  of  the  government,  given,  by 
express  grant  of  the  constitution,  to  one  department,  taken  from 
that  department,  by  construction,  and  virtually  given  to  another, 
contrary  to  the  expressed  intention  of  the  convention? 

This  would  be  a  most  strained  stretch  of  executive  authority, 
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for  which  no  warrant  can  be  found  in  the  spirit  of  the  constitu- 
tion, or  the  rules  of  interpretation.  The  settled  doctrine  is,  that 
construction  for  the  purpose  of  conferring  power,  should  be  re- 
sorted to  with  great  caution,  and  only  for  the  most  persuasive 
reasons. 

The  enquiry  then  arises,  what  will  authorize  or  justify  the 
constructive  grant  of  power  claimed  for  the  executive?  What 
fatal  evil  is  to  be  corrected,  or  what  absurd  consequence  is  to  be 
avoided,  that  will  warrant  the  exercise  of  a  power  not  expressly 
granted,  or  even  hinted  at  by  the  constitution,  and  one  greater, 
of  more  controlling  influence,  and  more  liable  to  abuse,  if  al- 
lowed to  the  extent  claimed,  than  any,  or  probably  all  the  powers 
expressly  granted  by  the  constitution?  If  any  such  exists,  I 
confess  I  have  not  astuteness  of  mind  to  discover  it;  and  others 
have  failed  to  point  it  out.  But  on  the  other  hand,  it  is  ad- 
mitted, that  the  power  of  removal  is  not  expressly  granted  by 
the  constitution,  and  I  have  attempted,  and  I  think  succeeded,  in 
proving,  by  the  reasons  adduced,  and,  more  conclusively,  by  au- 
thority that  it  cannot  be  implied  fi-om  any  of  the  provisions  re- 
lied upon. 

I  have  shown,  by  authority,  that  the  first  and  second  section  of 
the  firet  article,  and  the  first  section  of  the  third  article  of  the 
constitution,  are  to  be  regarded  as  merely  declaratory  and  direc- 
tory, and  confer  no  specific  powers ;  and  that  authority  and  rea- 
son are  equally  conclusive  against  any  implication  of  executive 
power,  under  the  injunction  to  see  that  the  laws  are  executed,  or 
under  the  authority  to  require  information  from  the  officers  in 
the  execiitiv-e  department;  to  direct  or  control  any  of  those  offi- 
cers in  the  performance  of  duties  enjoined  by  law  (and  all  are  so 
enjoined),  and  consequently  against  the  power  of  removing  them, 
which  includes  the  power  of  supervision. 

I  have  also  sho\vn,  that  the  power  of  removal  is  unnecessary 
to  the  exercise  of  any  of  the  powers  granted,  or  the  performance 
of  any  of  the  duties  enjoined  upon  the  governor;  but  that  this 
power  would  be  incompatible  with  the  performance  of  the  duties 
enjoined  upon  other  officials  generally,  and  especially  that  of  the 
secretary,  to  register  the  official  acts  of  the  governor.  The 
[*105]  assumption,  that  the  secretary  is  the  confidential  officer  of 
the  governor,  is  also  shown  to  be  gratuitous  and  without 
foundation.  The  inference  and  arguments  drawn  from  it  must 
therefore  be  fallacious. 

If  these  positions  have  been  establi^ed,  the  arguments  drawn 
from  the  constitution  itself  have  been  answered.  But  it  has  been 
further  shown,  that  the  constitution  has  received  a  judicial  and 
legislative  exposition,  adverse  to  the  power  claimed.  That,  in 
accordance  with  the  rule  of  the  common  law,  it  has  been  settled 
by  judicial  adjudications,  and  by  early  and  subsequent  legislative 
[8— Scam.     Yol.  2.] 
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action,  that  an  officer  whose  office  is  created  by  the  constitution, 
without  limitation  of  duration,  liolds,  accordingly,  without  limit, 
until  one  is  given  by  law.  To  this  authority  may  also  be  added, 
the  implied  disavowal  of  the  power  of  removal  by  the  executive 
department,  arising  from  the  fact,  that  it  has  never  before  been  ex- 
ercised, or  claimed  on  any  occasion,  by  any  executive,  since  the 
adoption  of  the  constitution,  for  now  upwards  of  twenty  years. 
To  this- it  is  answered,  that  the  right  was  never  before  denied;  but 
this  does  not  obviate  the  force  of  the  objection.  The  power 
conld  not  be  denied  until  claimed.  The  attempt  to  exercise  a 
power,  must,  in  the  nature  of  things,  precede  resistance  to  it. 
Until  the  right  is  asserted,  there  is  nothing  to  deny.  It  is  not  con- 
tended that  the  omission,  for  any  length  of  time,  to  assert  a  power 
clearly  granted,  can  operate  as  a  bar  to  its  exercise;  but  a  claim 
of  power  resting  upon  mere  inference  and  presumption,  may,  by 
inference  and  presumption,  be  rebutted ;  and  an  omission  to  as- 
sert it  for  a  length  of  time  sufficient  to  bar  a  title  to  an  estate, 
ought  to  be  sufficient,  aside  from  other  and  stronger  objections,  to 
raise  a  presumption  of  want  of  title  sufficient  to  bar,  at  least,  a 
doubtful  claim  of  power.  And  when,  in  connection  with  this  cir- 
cumstance, we  also  take  into  consideration  the  doctrine,  that  the 
practical  operation  of  the  several  departments  of  the  government 
affords  an  exposition  of  their  constitutional  powers  inferior  only 
to  a  judicial  one ;  and  that  so  far  as  the  principles  upon  which 
this  clause  depends,  have  been  drawn  in  question,  the  practical 
operation  of  every  department,  up  to  this  time,  has  been  adverse 
to  it ;  authority  and  consistency  w^ould  therefore  seem  to  leave  no 
discretion  in  the  determination  of  this  clause.  If  the  power  of 
removal  from  office,  was  one  of  little  importance,  or  if  opportun- 
ities for  its  exercise  were  of  rare  occurrence,  the  presumption 
against  its  existence,  from  its  not  having  been  exercised  or 
claimed,  would  be  measurably  obviated.  But  the  reverse  of  this 
is  unquestionably  true.  So  important  was  this  power  considered, 
and  consequently  so  urgent  the  necessity  for  settling  its  extent 
and  practice  under  the  general  government,  that  it  was  among 
the  first  subjects  that  engaged  the  attention  of  the  first  congress 
under  the  constitution  of  the  United  States.  If  it  had  been  sup- 
posed that  this  power  had  been  granted  by  our  constitution,  why 
has  it  never  before  been  asserted  ?  It  can  hardly  be  pre- 
[*106]  tended,  that  there  has  never  been  either  occasion  or  temp- 
tation to  its  exercise.  Such  an  assertion  would  imply  a 
degree  of  fidelity  and  perfection  in  all  the  officers  of  the  executive 
department,  which  facts  and  circumstances  do  not  warrant;  and 
also,  such  a  degree  of  moderation,  forbearance,  and  exemption 
froin  the  contagion  of  example,  on  the  part  of  the  executives,  as 
has  rarely,  if  ever,  been  known  to  exist  in  connection  with  power. 
It  is  no  disparagement  to  the  executives  who  have  presided  over 
the  state,  to  say,  that  we  can  not  claim  for  them  an  exemption 
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from  the  passions  common  to  others,  or  the  concomitant  partiali- 
ties and  antipathies  of  party  feeling.  And  when  it  is  recollected 
that  we  have  had  mutations  of  party,  and  party  ascendency,  can 
it  be  asserted  that  there  has  been  no  sufficient  temptation  to  re- 
moval from  office ;  especially,  when  a  want  of  identity  of  political 
faith  with  the  executive  is  considered  a  legitimate  cause?  How 
then  has  it  happened  that  this  prerogative  of  removal  (which  some 
consider  so  essential  an  executive  attribute,  and  all  must  admit 
to  be  a  most  potent  means  of  gratifying  party  and  political  pre- 
dilections and  resentments,  and  of  maintaining  political  power, 
by  keeping  to  its  side  those  in  office,  and  by  winning  over  those 
who  seek  it)  has  never  before  been  resorted  to.  Can  any  reason 
be  assigned  for  its  having  so  long  remained  dormant,  unappro- 
priated, and  unclaimed,  except  that  it  was  never  before  believed 
to  exist? 

"  But  other  arguments  than  those  drawn  from  the  constitution, 
have  been  advanced  in  support  of  the  governor's  right  to  remove 
the  secretary.  While  the  exposition  which  the  constitution  has 
received  from  the  practical  operation  of  the  several  departments 
of  our  government  is  rejected,  the  practice  and  principles  drawn 
from  other  governments,  totally  unlike  ours  in  their  powers,  ob- 
jects, and  nature,  are  relied  upon  as  authority  to  change  the  set- 
tled construction  of  the  constitution,  and  extend  the  powers  of 
the  governor,  not  only  beyond  the  boundaries  fixed  by  the  unin- 
terrupted and  unquestioned  practice  of  the  government,  since  its 
formation,  but  to  confer  upon  him  powers  which  no  other  gover- 
nor in  the  union,  with  perhaps  one  exception,  has  been  shown  to 
possess. 

To  carry  out  this  object,  two  positions  are  assumed.  First, 
that  the  power  of  removal  is  incidental  to  the  power  of  appoint- 
ment; and  next,  that  the  power  of  appointment  to  office,  and  re- 
moval therefrom,  are  executive  functions,  and  as  such  belong  to 
the  governor.  The  enquiry,  then,  is,  how  far  these  assumed 
axioms  are  true?  and  if  true,  how  far  they  are  applicable  to  the 
present  case? 

If  the  principle,  that  the  right  of  removal  is  incidental  to,  and 
is  to  be  exercised  by  the  power  that  confers  the  office,  is  to  be 
tested  by  the  practice  of  the  republics  of  America,  it  will  be  found 
to  be  untenable.  I  have  shown  that  the  practice  of  our 
ouTi  government  is  opposed  to  it;  and  by  recurring  to  [*107] 
the  practice  of  the  general  government,  it  will  be  seen 
that  the  practice  under  that  is  also  opposed  to  it.  I  am  not 
familiar  with  the  practice  of  the  state  government  generally,  but 
so  far  as  my  knowledge  extends,  their  practice  accords  with  that 
under  our  government.  But  admit  it  to  be  correct,  as  contended 
for,  it  would  not  give  the  governor  the  right  to  remove  the  sec- 
retary from  office,  but  would  take  from  him  all  title  to  the  exer- 
cise of  this  right,  upon  this  or  any  other  principle.     The  consti- 
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tution  gives  to  the  governor  and  senate,  conjointly,  the  appointment 
of  the  secretary.  To  them^  conjointly,  then,  under  the  rule  con- 
tended for,  would  belong  the  right  to  remove  him.  But,  notwith- 
standing the  unequivocal  language,  and  obvious  intention,  of  the 
constitution,  it  is  insisted,  that  the  govei*nor  alone  appoints  the 
secretary;  and  a  decision  of  the  supreme  court  of  the  United 
States  is  relied  upon,  in  support  of  the  position.  Tlie  constitu- 
tion of  the  United  States  gives  to  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  the  power  to  make  treaties,  and 
to  appoint  ambassadors,  judges,  and  all  other  officers,  whose  ap- 
pointments are  not  otherwise  provided  for,  and  which  shall  be 
established  by  law.  But  congress  may  vest  the  appointment  of 
inferior  officers  in  the  president  alone,  &c.  Our  constitution  gives 
the  appointment  of  the  secretary  to^  the  governor  and  senate,  in 
language  identical  with  the  language  of  this  provision  in  relation 
to  appointments  by  the  president  and  senate.  The  question  be- 
fore the  supreme  court  of  the  United  States,  in  the  case  referred 
to,  Marhury  v.  J/ac?iS(?/i,  was  not,  whether  the  president  alone,  or 
whether  the  president  and  senate  conjointly  conferred  appoint- 
ments. The  question  which  it  did  decide,  was  in  relation  to  its 
jurisdiction;  but  that  which  was  intended  to  be  presented  was, 
whether  the  president  could  control  the  secretary  of  state  in  the 
performance  of  a  duty  prescribed  by  law ;  and  the  court  said  he 
possessed  no  such  power.  In  the  investigation  of  this  point,  it  is 
said,  in  relation  to  appointments  to  office  by  the  president  and 
senate,  that  the  nomination  is  the  sole  and  voluntary  act  of  the 
president,  and  that  the  appointment  is  also  the  sole  and  volun- 
tai'y  act  of  the  president,  though  it  (the  appointment)  can  only  be 
performed  by  and  with  the  advice  and  consent  of  the  senate. 
Does  this  prove  that  the  president  alone  makes  the  appointment  ? 
Does  it  not  rather  prove  that  the  appointment  is  made  by  thejoint 
action  and  co-operation  of  the  president  and  senate?  Tlie  action 
of  the  senate  is  as  necessary  to  create  the  appointment  as  that  of 
the  president.  Without  its  vote  of  advice  and  consent,  no  ap- 
pointment can  be  made.  How,  then,  can  it  be  contended  that  they 
have  no  participation  in  the  matter?     We  are  not  to  lose  sight  of 

the  sense  and  substance  of  the  constitution,  by  contining 
[*108]    our  attention  exclusively  to  the  form  of  expression.    The 

whole  clause  and  every  other  clause  having  a  bearing 
upon  the  subject,  are  to  be  taken  together,  and  constnied  accord- 
ing to  the  plain  and  generally  received  meaning  and  acceptation 
of  its  language,  and  the  obvious  intention  of  its  authors.  As  it 
is  obvious,  then,  that  the  president  alone,  and  consequently  the 
governor,  does  not  confer  the  office,  as  he  alone  does  not  create 
the  officer,  he  alone  can  not,  according  to  the  rule  laid  down,  re- 
move him ;  as  the  advice  and  consent  of  the  senate  is  necessary 
to  confer  the  office,  it  must,  according  to  this  rule,  be  necessary 
to  remove  him. 
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After  giving  to  the  president  and  senate  tiie  appointment  of 
ambassadors  and  other  superior  officers,  the  constitution  provides 
that  the  appointment  of  inferior  ones  may  be  vested  in  tlie  presi- 
dent alone.  Is  it  not  clear,  then,  that  he  alone  does  not  appoint 
those  just  before  enumerated,  and  declared  to  be  appointed  by  the 
president  with  the  advice  and  consent  of  the  senate?  A  con- 
struction of  the  constitution  which  would  give  the  president  alone 
the  appointment  of  judges,  ambassadors,  &c.,  would  be  rather  an 
amendment,  than  a  construction  of  it.  It  would  leave  out  a  part, 
and  a  very  important  part  of  the  clause  in  relation  to  the  appoint- 
ment of  officers.  The  co-operation  of  the  senate  was  intended  for 
some  purjiose.  The  provision  requiring  it,  was  not  inserted  in 
the  constitution  without  design.  It  appears,  from  the  journal  of 
the  convention,  that  it  was  adopted  as  an  amendment  to  the  orig- 
inal drafts  upon  the  report  of  a  committee;  and  was  intended  to 
give  to  the  senate  a  participation  in,  and  control  over  apj)oint- 
ments  to  office.  That  this  was  the  light  in  which  this  provision 
Avas  viewed  by  the  first  congress,  and  tiiat  it  was  then  understood 
that  the  senate,  conjointly  with  the  president,  was  the  appointing 
])ower  is  proved  by  their  debates.  This  is  also  Judge  Story's  view 
of  the  subject.  He  says, "  The  power  to  nominate,  does  not  natur- 
ally or  necessarily  include  the  power  to  remove;  and  if  the 
power  to  appoint  does  include  it,  then  the  latter  belongs  conjointly 
to  the  executive  and  the  senate."     (3  Story  on  Const.  390.) 

Again  he  says,  "  The  president  is  to  nominate,  and  thereby  has 
the  sole  power  to  select,  for  office;  but  his  nomination  can  not 
confer  office,  unless  approved  of  by  a  majority  of  the  senate.  His 
responsibility  and  theirs  is  thus  complete  and  distinct."  (3  Stoiy 
on  Const.  376.) 

According  to  these  authorities,  and  the  plain  and  obvious  mean- 
ing of  the  constitution,  the  senate,  as  a  co-ordinate  branch  of  the 
government,  conjointly  with  the  president,  is  the  appointing 
power,  under  the  constitution  of  the  United  States;  and  as  our 
constitution  gives  the  governor  and  senate  the  appointment  of  sec- 
retary, in  the  identical  language  of  that  of  the  United  States,  in 
reference  to  appointments  by  the  president  and  senate,  it 
follows  conclusively,  that  the  governor  and  senate  con-  [*109] 
jointly  appoint  the  secretary,  and  that  the  governor  alone 
can  not  remove  him,  because  he  alone  does  not  appoint  him.  The 
secretary  being  appointed  by  and  with  the  advice  and  consent  of 
the  senate,  upon  the  principle  laid  down  by  the  court  below,  their 
ad\ace  and  consent  is  necessary  to  remove  him. 

Whatever  degree  of  weight,  therefore,  may  be  allowed  to  the 
maxim,  that  the  power  of  removal  is  incidental  to,  and  included  in 
the  power  of  appointment,  it  can  not  be  brought  in  aid  of  the 
governor's  claim  of  power  to  remove  the  secretary.  If  it  has  no 
application  under  our  government,  it  can  have  no  influence  upon 
the  present  case;  but  if,  on  the  other  hand,  it  is,  according  to  the 
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assumption  of  the  court  below,  a  principle  of  universal  applica- 
tion, whenever  the  tenure  of  the  othce  of  the  appointee  is  unlim- 
ited, it  will  be  conclusive  against  the  governor's  power  to  .remove 
the  secretary ;  because,  nnder  this  rule,  the  advice  and  consent  of 
the  senate  is  as  essential  to  the  removal,  as  it  is  necessary  to  the 
appointment;  and  that  has  not  been  given. 

It  is  also  contended,  that  the  governor  may  remove  the  auditor 
and  treasurer,  &c.  This  position,  and  the  position  that  the  right 
of  removal  is  incidental  to  that  of  appointment,  can  not  both  be 
correct.  The  general  assembly  appoint  these  officers;  how  then 
can  the  governor  remove  them,  if  that  right  belongs  to  the  power 
that  appoints  them? 

The  arguments  and  positions  in  favor  of  the  power  claimed  for 
the  governor,  can  not  be  reconciled  with  each  other.  One  clear 
and  plain  grant  of  power  is  sufficient  to  justify  its  exercise;  but  it 
is  certainly  a  presumption  that  no  such  grant  can  be  found,  when 
the  advocates  of  the  power  rely  with  more  confidence  on  general 
maxims,  drawn  from  other  governments,  than  npon  the  provi- 
sions of  the  constitution  itself.  The  application  of  one  of  these 
maxims  to  the  present  case,  I  have  shown,  would  defeat,  rather 
than  sustain  the  claim  of  executive  power.  The  next  political 
maxim  relied  upon  is,  that  the  right  of  appointment  and  of  re- 
moval from  office  are  executive  functions,  and,  as  such,  belong  to 
the  executive.  The  practice  of  the  president,  under  the  constitu- 
tion of  the  United  States,  is  also  relied  npon  as  evidence  of  a  sim- 
ilar authority  in  the  governor,  because  of  the  supposed  similarity 
between  that  constitution  and  ours. 

It  is  assumed,  as  an  undeniable  proposition,  that  the  poWer  to 
appoint  to,  and  remove  from  office  are  executive  functions;  and 
upon  this  assumption,  the  argument  in  favor  of  the  governor's 
right  to  remove  the  secretary,  is  based.  The  most  improbable 
and  fanciful  theory  may  be  established,  if  the  premises  upon 
which  the  arguments  in  its  favor  are  founded,  may  be  assumed 
without  proof.  But  the  truth  of  the  premises  should  be  estab- 
lished before  we  presume  to  draw  conclusions.  The  assumption, 
that  appointment  to,  and  removal  from  office  is  an  executive 
function,  warranted  by  our  constitution,  as  a  political 
[*110]  maxim,  is  subject  to  exceptions,  and  is  applicable  only  to 
governments  which  give  that  power  to  the  executive. 
Such  as  deny  to  the  executive  the  exercise  of  this  prerogative  are 
exceptions  to  the  rule.  It  is  rather  a  monarchical  than  a  repub- 
lican maxim  of  government;  so  far  as  I  know,  or  as  has  been 
shown,  we  may  search  in  vain,  in  the  republics  of  the  Union,  for 
a  constitutional  grant  to  the  executive,  of  the  power  of  removal 
from  office;  while  that  of  appointment  is  variously  modified.  In 
England,  the  power  of  appointment  and  removal  belongs  to  the 
king;  but  that  does  not  prove  that  it  does  or  should  belong  to  the 
governor.     We  have  adopted  the  common  law  of  that  country, 
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but  not  its  government,  or  political  maxims.  According  to  the 
theory  of  that  government,  the  king  is  the  sovereign  power.  He 
is  the  fountain  of  all  honors  and  offices;  all  are  conferred  by  him, 
and  may  be  recalled  by  him,  at  pleasure.  They  are  the  officers  of 
the  king  and  not  of  the  government  or  people;  hence  the  maxim, 
under  that  government,  that  the  power  of  appointing  and  remov- 
ing officers  is  an  executive  function.  But  as  the  theory  and  prin- 
ciples of  our  government  are  essentially  different,  it  necessarily 
follows,  that  the  maxims  and  rules  of  government  flow^ing  from, 
and  applicable  to  it,  are  also  different. 

According  to  the  theory  of  our  government,  the  people  are  the 
sovereign  power.  All  officers  are  created  and  administered  for 
their  beneiit  and  convenience,  and  not  for  the  benetit  or  conven- 
ience of  the  chief  magistrate.  All  the  officers  of  government  de- 
rive their  authority  directly  or  indirectly  from  the  people;  and  an 
officer  who  is  to  execute  or  administer  the  laws,  is  not  less  an  officer 
of  the  people,  nor  more  an  officer  of  the  executive,  or  the  legisla- 
ture, because  the  people  have  declared  by  the  constitution  that  he 
shall  receive  his  appointment  through  their  instrumentality.  In 
making  the  appointment,  they  act  as  the  agents  of  the  people, 
but  when  that  act  is  performed,  their  agency  and  authority  ceases. 
The  president  is  appointed  by  electors,  but  that  does  not  make 
him  their  officer,  or  subject  to  their  control.  So,  where  no  other 
power  than  that  of  appointment  is  given  to  a  department  of  the 
government,  none  else  can  be  exercised,  unless  where  the  ap- 
pointee is  the  mere  agent,  and  bound  to  execute  the  wdll  of  the 
appointing  power. 

If,  in  claiming  the  power  of  removal  as  an  executive  function, 
it  is  meant,  that  this  power  belongs,  ex-oflGio,  to  the  governor; 
that  it  grows  out  of,  and  belongs  to,  the  office,  the  position  is  al- 
together untenable ;  the  executive  power  under  this,  and  every 
other  constitutional  government,  is  just  such  a  power  as  the  con- 
stitution confers  upon  him.  That  is  the  only  source  of  powder. 
Neither  the  practice  nor  maxims  of  other  governments  can  confer 
upon  him  any  functions  or  powers.  But  it  is  laid  doM-n,  as  "  a 
well  settled  political  proposition,  that,  whenever  the  legis- 
lative powers  of  a  government  are  undeiined,  it  includes  [*]11] 
the  judicial  and  executive  attributes."  (1  Peter's  Cond. 
R.  213.)  The  executive  and  judiciary,  therefore,  can  exercise  no 
powers  but  such  as  are  granted,  while  the  legislature  can  exercise 
all  powers  not  forbidden. 

It  is  also  argued,  that  the  constitution  of  this  state  was  mod- 
eled after  that  of  the  United  States ,  and  that,  inasmuch  as  the 
president  has  the  power,  under  that  instrument,  of  removing  offi- 
cers in  the  executive  department,  the  same  power  was  intended  to 
be  given  to  the  governor.  This  reasoning  is  more  plausible  than 
sound,  and,  like  that  predicated  upon  the  assumption  that  the 
secretary  is  the  confidential  officer  of  the  governor,  and  that  the 
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power  of  appointment  and  removal  is  an  executive  function  under 
our  constitution,  is  based  upon  incorrect  premises.  Some  of  the 
provisions  of  the  two  constitutions  are  similar,  but  they  are  essen- 
tially different  as  regards  the  grants  of  executive  power.  They 
both  contain  the  same  general  division  and  definition  of  the  pow- 
ers of  government,  and  both  grant  to  the  executive  the  pardoning 
power,  and  constitute  him  commander-in-chief.  They  are  also 
alike,  in  requiring  him  to  see  tha.t  the  laws  are  executed,  and  to 
give  information,  to  the  legislative  department,  of  the  state  of  the 
government.  The  right  of  the  president  to  require  the  opinion, 
and  of  the  governor  to  require  information  from  the  officers  in 
the  executive  department,  1  have  shown  to  be  different,  and  in- 
tended for  a  different  purpose.  And  I  think  I  have  also  shown, 
that  the  power  of  removal  can  not  be  inferred  from  these,  or  any 
of  the  provisions  in  which  the  two  constitutions  are  similar.  The 
power  of  appointment  to  office,  delegated  to  the  respective  execu- 
tives, and  the  power  of  supervision  intended  to  be  conferred,  will, 
by  a  recurrence  to  the  constitution,  be  found  to  be  widely  differ- 
ent. If  the  constitutional  grants  of  executive  power  can  be  shown 
to  be  similar  in  reference  to  some  subjects,  but  are  different  in 
respect  to  appointment  to  office,  it  must  be  evident  that  different 
powers  were  intended  to  be  conferred.  That  could  be  the  only 
motive  for  a  deviation  from  the  supposed  model. 

But,  is  there  not  as  much  reason  for  supposing  that  the  consti- 
tutions of  the  state  governments  served  as  models  for  the  forma- 
tion of  ours,  as  that  of  the  United  States?  There  is  scarcely  a 
provision  in  it  that  is  not  to  be  found  in  one  or  other  of  the  state 
constitutions,  either  identical,  or  in  a  form  slightly  modiiied;  and 
as  the  objects  and  general  powers  of  our  government  bear  a  nearer 
resemblance  to  those  of  the  other  state  governments,  than  to  those 
of  the  general  government,  their  practice,  under  constitutional 
provisions  similar  to  ours,  would  seem  to  afford  a  precedent  (so 
far  as  precedent  is  entitled  to  influence)  of  more  weight  than  that 
of  the  general  government.     But,  so  far  as  my  knowledge  upon 

tliis  point  extends  (though  I  confess  it  is  limited),  I  do  not 
[■^112]  know  of  but  one  governer  in  the  union  who  possesses  the 

power  claimed  for  the  governor  of  this  state.  And  we 
may  fairly  presume  that  none  other  does,  as  the  evidence  of  its 
exercise  has  not  been  adduced,  by  any  of  the  able  counsel,  who 
did  not  omit  to  bring  forward  every  practice  or  exercise  of  exec- 
utive power,  calculated  to  countenance  or  support  that  which  they 
advocated. 

In  order  to  ascertain  how  far  the  practice  of  the  president  can 
be  regarded  as  a  precedent  for  the  like  practice  by  the  governor, 
it  is  necessary  to  enquire  how  far  their  constitutional  powers  of 
appointment  to  office  are  alike;  and  also,  whether  the  officers 
whom  the  president  may  remove,  and  the  secretary  of  this  state, 
bear  the  same  relation  to  the  respective  executives  ?    Upon  a  sim- 
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ilaritj  in  these  points,  and  upon  both  executives  having  the  same 
interest  in,  and  control  over,  the  subjects  to  which  the  duties  of 
the  officers  relate,  must  depend  the  degree  of  influence  which  the 
practice  of  the  general  government  is  entitled  to  have  upon  that 
of  ours.  The  same  grant  of  power  does  not  necessarily  or  natu- 
rally give  the  same  control  over  the  subjects  or  officers  of  a  differ- 
ent character. 

But,  recurring  to  the  constitution  of  the  United  States  and  of 
this  state,  there  will  be  found  a  great  disparity  between  the  exec- 
utive powers  of  appointment  to  office  conferred  by  the  two  con- 
stitutions; and  by  recurring  to  the  organization  of  the  offices 
under  the  two  governments,  as  great  a  disparity  will  be  found  to 
exist  in  relation  to  the  control  and  supervision  conferred  upon  the 
respective  executives  over  the  officers  in  the  executive  depart- 
ment; and  none  of  the  reasons  upon  which  congress,  in  1789, 
recognized  in  the  president  the  right  to  remove  those  officers,  are 
applicable  to  the  governor's  claim  of  power. 

fey  the  second  section  of  the  second  article  of  the  constitution 
of  the  United  States,  it  is  provided,  that  the  president  "  shall  have 
power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make 
treaties,  provided  two-thirds  of  the  senators  present  concur,  and 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the 
senate  shall  appoint  ambassadors,  other  public  ministers,  and  con- 
suls, judges  of  the  supreme  court,  and  all  other  officers  of  the 
United  States,  whose  appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  law.  But  congress 
may  by  law  vest  the  appointment  of  such  inferior  officers,  as  they 
may  think  proper,  in  the  president  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments." 

This  clause  gives  to  the  president  and  senate  the  appointment 
of  all  the  superior  officers  of  the  government ;  and  congress  has 
given  most  of  the  others.  There  is  some  propriety,  therefore,  in 
calling  appointment  to  office  an  executive  function,  under  the 
general  government.     But  can  it  be  so  called,  under  ours? 

The  constitution  of  this  state,  after  giving  the  appointment  of 
clerks  to  the  courts,  and  that  of  almost  all  the  other  officers 
to  the  people  and  the  legislature,  provides  by  the  twenty-  [*113] 
second  section  of  the  third  article,  that  "  the  governor  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  senate, 
appoint  all  officers  whose  appointments  are  not  herein  otherwise 
pro^^ded  for;"  with  the  further  proviso  that  inspectors,  etc.,  and 
all  other  officers  whose  jurisdiction  is  confined  to  the  county,  may 
be  appointed  in  such  manner  as  the  general  assembly  shall  pre- 
scribe. Although  the  constitution  provides,  I  believe,  for  the 
appointment  of  all  the  officers  it  creates,  and  gives  to  the  legisla- 
ture the  right  of  prescribing  the  manner  of  appointing  all  county 
officers,  still,  this  section  would  have  left  to  the  governor  some 
chance  of  appointment  to  office,  besides  those  specially  given  him,  if 


114  Field  v.  The  People.  [Dec.  T. 

Opinion  of  the  Court. 

this  was  all  that  had  been  said  upon  the  subject.  But  it  is  not.  By 
the  tenth  section  of  the  schedule,  it  is  declared,  that  "  an  auditor 
of  public  accounts,  an  attorney  general,  and  such  other  officers  for 
the  state  as  may  be  necessary,  may  be  appointed  by  the  general 
assembly,  whose  duties  may  be  regulated  by  law." 

The  practical  construction  which  this  section  has  received, 
takes  from  the  governor  all  appointments  except  such  as  are  ex- 
pressly given  him.  I  do  not  express  any  opinion  upon  the  pro- 
priety of  this  construction;  and  I  am  still  less  disposed  to  advo- 
cate the  policy  of  giving  all  appointments  to  office,  to  the  legis- 
lature, rather  than  to  the  executive.  But  that  is  not  the  point  for 
adjudication. 

What  officers,  then,  has  the  constitution  given  the  governor  the 
right  to  appoint,  that  establishes  the  analogy  between  the  consti- 
tutional powers  of  the  president  and  the  governor?  The  j^resi- 
dent  may,  in  conjunction  with  the  senate,  appoint  all  the  superior 
officers  of  the  general  government.  The  governor  may  in  con- 
junction with  the  senate,  appoint  a  secretary  of  state,  and  he  may  ■ 
appoint  his  staff  officers.  These  are  all.  How,  then,  can  it  be  ^ 
said,  that  there  is  an  analogy  between  the  two  constitutions,  in 
reference  to  the  power  of  appointment  delegated  to  the  respective 
executives?  On  the  contrary,  there  is  a  marked  contrast  between 
their  constitutional  powers. 

And  does  the  governor's  right  to  appoint  two  staff  officers,  and 
a  secretary  of  state,  create  a  general  rule,  and  constitute  appoint- 
ment to  office  an  executive  function,  under  our  constitution?  I 
think  not.  But,  to  prove  that  it  does,  the  court  below'  gives  a 
long  list  of  officers,  embracing  nearly  all  belonging  to  the  govern- 
ment, who  may  be  appointed  by  the  people,  the  legislature,  or  the 
judiciary,  and  says,  that  these  are  all  the  instances  in  which  ap- 
pointments can  be  made,  except  by  the  executive.  And  these,  it 
is  contended,  are  exceptions  to  the  general  rule,  that  appointment 
to  office  is  an  executive  function.  Now,  to  say  that  the  appoint- 
ment of  three  officers,  and  one  of  them  in  connexion  with  another 
branch  of  the  government,  constitutes  a  general  rule,  and 
[■^lli]  that  the  appointment  by  the  people,  the  legislature,  and 
the  judiciary,  of  several  hundred  times  that  number,  are 
merely  exceptions  to  this  general  rule,  is,  to  my  mind,  a  confusion 
of  language,  and  confounds  and  reverses  all  preconceived  ideas  of 
general  rules,  and  the  exceptions  thereto. 

As  the  right  of  appointment  to  office  has  not  been  given  to  the 
governor  as  a  general  rule,  as  it  has  to  the  president,  the  analogy 
between  their  powers,  relied  upon,  does  not  hold  good;  and 
whatever  may  be  the  theoretical  or  political  denomination  of  this 
power  under  other  governments,  it  can  not  be  considered  an  exec- 
utive function,  under  our  constitution,  because  it  does  not  belong 
to  the  executive.  Under  the  English  government,  the  ]>ower  to 
declare  war  and  to  coin  money,  as  well  as  to  appoint  to  office,  are 
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executive  functions,  because  tliej  belong  to  tbe  executive.  But 
tliev  can  not  be  so  denominated,  even  under  the  general  govern- 
ment. These  powers  not  having  been  granted  to  the  executive 
of  that  government,  they  can  not,  under  it,  be  called  executive 
functions.  So  diversified  is  the  practice  of  the  governments  of 
the  states,  in  reference  to  the  appointment  of  officers,  that  no 
general  rule  can  be  deduced  from  it;  certainly  none  to  justify  the 
assumption  that  it  is  an  executive  function.  Under  these  govern- 
ments, then,  it  is  an  executive,  or  legislative,  or  popular  function, 
or  power,  according  as  the  respective  constitutions  have  made 
it  so. 

The  disparity  between  the  powers  of  the  president  and  gover- 
nor, is  not  greater  in  reference  to  appointment  to  office,  than  it  is 
in  reference  to  their  supervision  and  control  of  the  officers  of  the 
executive  department,  when  appointed. 

The  constitution  of  the  United  States  and  of  this  state  contain 
the  same  declarations,  that  the  executive  powers  of  the  govern- 
ment shall  be  vested  in  the  respective  executives;  and,  in  the  con- 
stitution of  the  first,  this  declaration  is  carried  out  by  its  other 
provisions.  It  creates  no  other  officers  in  whom  a  portion  of  this 
power  is  vested,  or  required  to  be  vested,  by  law.  Those  officers 
whom  the  president  may  remove,  are  created  by  law,  as  aids  and 
helps  to  him,  in  the  performance  of  his  duties.  But  the  declara- 
tion in  our  constitution,  that  the  executive  power  of  the  govern- 
ment shall  be  vested  in  the  governor,  is  to  be  understood  in  a 
much  more  limited  sense;  inasmuch  as,  by  its  other  provisions,  it 
is  greatly  circumscribed  and  narrowed  down.  Unlike  the  consti- 
tution of  the  United  States,  ours  has  created  other  executive  offi- 
cers, in  whom  a  portion  of  this  power  is  required  to  be  vested  by 
law,  not  to  be  assigned  by  the  governor.  He  can  assign  no  duties 
to  tlie  secretary.  That  idea  is  negatived  by  the  constitution,  re- 
quiring all  his  duties,  in  addition  to  such  as  it  has  pre- 
scribed, to  be  assigned  by  law.  He  is,  therefore,  the  offi-  pi  15] 
cer  of  the  constitution,  and  not  of  the  governor. 

By  an  examination  of  the  laws  of  congress,  organizing  the  of- 
fices of  the  executive  department  of  the  general  government,  and 
by  recurring  to  the  constitution,  it  will  be  found,  that  this  dis- 
tinction exists  in  reference  to  all  the  officers  in  the  executive  de- 
partment of  the  two  governments.  And  by  a  recurrence  to  the 
congressional  debates  of  1787,  it  will  be  seen,  that  the  power  of 
removal  was  conceded  to  the  president,  because  of  his  executive 
]>owers,  of  his  responsibility  for  the  performance  of  the  duties  of 
the  executive  department,  and  of  his  supervision  and  control  of 
the  executive  officers.     None  of  these  apply  to  the  governor. 

The  law  creating  the  office  of  secretary  of  foreign  affairs,  (now 
called  secretary  of  state,)  provides,  "  that  the  secretary  for  the  de- 
partment of  foreign  affairs  shall  perform  and  execute  such  duties 
as  shall  from  time  to  time  be  enjoined  on,  or  intrusted  to  him, 
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by  the  president  of  the  United  States,  agreeably  to  the  constitu- 
tion, relative  to  correspondence,  commissions,  or  instructions  to, 
or  with,  public  ministers  or  consuls  from  the  United  States,  or  to 
negotiate  with  public  ministers  from  foreign  states  or  princes,  or 
to  memorials,  or  other  applications  from  foreign  public  ministers, 
or  other  foreigners,  or  to  such  other  matters  respecting  foreign 
affairs,  as  the  president  of  the  United  States  shall  assign  to  the 
said  department.  And,  furthermore,  that  the  said  principal  offi- 
cer shall  conduct  the  business  of  the  said  department,  in  such 
manner  as  the  president  of  the  United  States  shall  from  time  to 
time  order  or  prescribe."  This  law,  it  will  be  observed,  requires 
of  the  officer  the  performance  of  no  duties  but  such  as  shall  be 
assigned  him  by  the  president,  and  they  are  to  be  performed  under 
his  supervision  and  direction.  Upon  the  passage  of  this  law,  in 
1789,  the  question  arose  whether  this  officer  should  be  removable 
from  office  by  the  president  alone,  or  by  the  president  and  senate, 
the  generally  recognized  appointing  power.  Men  of  the  highest 
talents  and  purest  patriotism  took  different  sides  of  the  question. 
The  republican  party,  generally,  were  opposed  to  the  president's 
exercise  of  the  power  of  removal.  They  contended,  that  when 
that  power  existed,  it  should  be  exercised  by  the  same  power  that 
conferred  the  appointment;  that  it  resulted  from,  and  was  inci- 
dental to,  the  power  of  appointment;  and  as  the  consent  of  the 
senate  was  necessary  to  confer  an  office,  it  should  be  necessary  to 
remove  the  officer.  That  this  power,  vested  in  the  president 
alone,  would  be  an  arbitrary  and  monarchical  prerogative,  that 
might,  in  the  hands  of  an  ambitious  and  corrupt  man,  be  used  for 
the  base  and  unworthy  purpose  of  gratifying  personal  and  party 
resentments,  of  depressing  the  freedom  of  opinion  and  action,  and 
of  converting  all  the  officers  into  mere  tools  and  creatures  of  the 
executive. 

The  federal  party  advocated  the  power  of  dismissal  by 
[*116J  the  president  alone,  and  argued  that  it  resulted  from  the 
powers  and  duties  of  the  president,  and  was  essential  to 
their  exercise.  That,  as  the  president  was  responsible  for  the  ex- 
ecutive department,  he  should  have  the  control  of  the  officers  who 
were  to  assist  him  in  its  administration.  They  contended  that  all 
the  public  ministers,  and  heads  of  department,  were  the  mere  aids, 
and  helps  of  the  president  in  the  performance  of  his  duties;  and 
as  they  received  their  directions  from  him,  and  were,  by  law, 
bound  to  conform  to  his  will  and  instructions,  in  the  manner  of 
performing  the  trust  confided  to  them,  he  should  have  the  power 
of  removing  them,  as  the  means  of  compelling  their  obedience. 
They  also  argued,  that  the  danger  of  dismissing  good  officers  for 
a  difference  of  political  opinion,  or  to  make  room  for  favorites  or 
dependents,  must  be  imaginaiy.  That  no  man,  elevated  to  so  ex- 
alted a  station,  could  descend  to  such  a  prostitution  of  the  power 
and  confidence  reposed  in  him.     And  Mr.  Madison  declared,  that 
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removals  made,  from  motives  so  unworthy,  would  subject  a  presi- 
dent to  impeachment,  and  removal  from  office. 

These  last  arguments  prevailed.  Which,  from  their  prescience 
of  coming  events,  were  best  entitled  to  prevail,  each  one  wall  de- 
cide for  himself.  By  a  small  majority  in  the  house  of  represen- 
tatives, and  by  the  casting  vote  of  the  vice-president  in  the  sen- 
ate, it  was  decided,  that  the  president  alone  should  have  the  power 
of  removing  the  secretary  of  foreign  affairs,  and  consequently  all 
other  heads  of  departments,  and  ambassadors,  etc.,  who,  like  him, 
are  subject  to  the  control  and  supervision  of  the  president. 

In  relation  to  this  decision,  it  is  remarked  by  Judge  Story, 
"  that  the  final  decision  of  this  question,  so  made,  was  greatly  in- 
fluenced by  the  exalted  character  of  the  president  then  in  office, 
(Washington),  was  asserted  at  the  time,  and  has  always  been  be- 
lieved." (3  Story  on  Const,  394.)  That  it  was  contrary  to  the 
exposition  that  had  before  that  time  been  given  to  the  constitu- 
tion, is  asserted  by  high  authority,  and  is  proved  by  the  Federal- 
ist, a  work  composed  by  several  of  the  ablest  statesmen  of  the 
age,  for  the  purpose  of  answering  objections  brought  against  it 
by  its  opponents,  and  to  propitiate  for  it  the  favor  of  the  public." 
(Federalist,  No.  77.) 

But,  whatever  may  be  the  opinion  of  the  correctness  of  this  ex- 
position of  the  constitution,  the  long  acquiescence  in,  and  prac- 
tice under  it,  may  well  be  considered  as  having  established  it  too 
flrmly  to  be  shaken.  That  the  power  of  removal  is  liable  to  great 
'  abuse  can  not  be  doubted ;  and  that  if  required  to  be  exercised  in 
conjunction  with  the  senate,  the  danger  of  that  abuse  would  be 

freatly  diminished,  if  not  entirely  removed,  admits  of  as  little 
oubt.     But  whether,  if  to  be  thus  exercised,  its  efficiency,  as  a 
means  of  putting  aside  imbecility  and   corruption,  and 
frustrating  fraud  or  treachery,  would,  under  all  circum-  [*117] 
stances,  be  equal  to  the  emergency,  may  well  be  doubted. 

These  questions,  however,  have  no  connection  with  the  present 
case.  It  is  not  necessary,  for  the  support  of  my  views  in  respect 
to  it,  that  I  should  controvert  that  exposition  of  the  constitution 
that  allows  to  the  president  the  power  of  removal ;  nor  am  I  dis- 
posed to  animadvert  upon  its  exercise.  But  I  propose  to  show, 
by  a  reference  to  the  debates  upon  that  question,  that  none  of 
the  reasons  upon  which  this  power  was  allowed  the  president,  are 
applicable  to  the  governor. 

(^ne  of  the  reasons  assigned  for  the  president's  authority  to 
remove  the  executive  officers,  is  his  control  over  the  executive 
department,  and  the  executive  officers.  In  the  debate  of  1789, 
Mr.  Ames  said,  "the  constitution  places  all  executive  power  in 
the  hands  of  the  president;  and  could  he  personally  execute  all 
the  laws,  there  would  be  no  occasion  for  establishing  auxiliaries; 
but  the  circumscribed  powers  of  human  nature,  in  one  man,  de- 
mands the  aid  of  others."     Mr.  Madison  held  the  same  language. 
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"  It  is  evidently  tlie  intention  of  the  constitution,"  said  lie,  '•  iliat 
the  chief  magistrate  should  be  responsible  for  the  executive  de- 
partment. So  far,  therefore,  as  we  do  not  make  the  officers  who 
are  to  aid  him  in  the  duties  of  that  department  responsible  to 
him,  he  is  not  responsible  to  the  country."  Mr.  Lawrence  also 
contended,  that,  "  in  the  constitution,  the  heads  of  departments 
are  considered  the  mere  assistants  of  the  president,  in  the  per- 
formance of  his  executive  duties.  lie  has  the  superintendence, 
the  control,  and  inspection,  of  their  conduct ;  he  has  an  intimate 
connection  with  them,  they  must  receive  from  him  his  orders  and 
direction."    (4  Cong.  Debates  156,  165.) 

Is  it  not  clear,  from  these  views  of  the  advocates  of  the  presi- 
dent's power  of  removal,  that  there  is  no  analogy  between  his 
power  and  duties,  and  those  of  the  governor,  or  between  the 
character  and  accountability  of  the  executive  officers  of  the  gen- 
eral government,  and  of  this  government?  The  governor  has 
not,  like  the  president,  the  whole  control  of  the  executive  depart- 
ment ;  the  secretary,  and  other  officers,  are  not  placed  under  his 
control,  to  receive  his  orders  and  direction,  or  to  aid  him  in  the 
performance  of  his  duties.  The  office  of  secretary,  and  that  of 
the  other  officers  of  the  executive  department,  like  that  of  the 
governor,  are  created  by  the  constitution,  and  their  duties,  like 
his,  are  assigned  by  law.  Each  constitutes  different  parts  of  the 
machinery  of  government,  and  is  bound  to  move  in  the  order  pre- 
scribed by  law.  Where,  then,  is  the  analogy  between  these  offi- 
cers and  those  who  are  under  the  absolute  direction  of  the  presi- 
dent, to  be  controlled  or  dismissed  at  will  ? 

As,  by  the  constitution  of  the  United  States,  the  presi- 
[*118]  dent  has  the  control  of  the  whole  executive  department,  it 
having  created  no  other  officers  in  whom  any  portion  is 
vested,  or  required  to  be  vested,  by  law,  and  as  those  who  are  to 
assist  him  in  its  administration,  are  by  law  placed  under  his 
supervision  and  control,  he  thereby  becomes  politically  respon- 
sible for  its  proper  administration.  This  responsibility  was 
strongly  urged  as  a  reason  for  giving  him  authority  to  remove 
those  officers  for  whose  conduct  he  was  responsible.  "  It  would 
seem  incongruous  and  absurd  (said  Mr.  Sedgwick),  that  an  officer 
who,  in  the  reason  and  nature  of  things,  was  dependent  upon  his 
principal,  to  conduct  such  business  as  was  committed  to  the 
charge  of  his  superior  (for  this  business  is  committed  solely  to  his 
charge),  I  say,  it  would  be  absurd,  in  the  highest  degree,  to  con- 
tinue such  a  person  in  office  contrary  to  the  will  of  the  president, 
who  is  responsible  for  business  being  conducted  with  propriety, 
and  for  the  general  interest  of  the  nation.  The  president  is  made 
responsible;  and  shall  he  not  judge  of  the  talents,  ability,  and 
integrity  of  his  instruments?"  Again,  Mr,  Stone  remarked,  "if 
we  establish  an  office,  avowedly  to  aid  the  president,  we  leave  the 
conduct  of  it  to  his  discretion.     Hence,  the  whole  executive  pow- 
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er  is  left  to  him."  Again,  "  is  it  not  made  expressly  the  duty  of 
the  secretary  of  foreign  affairs  to  obey  such  orders  as  shall  be 
given  to  him  by  the  president;  and  would  you  keep  in  office  a 
man  who  should  refuse  or  neglect  to  do  the  duties  assigned  him? 
Is  not  the  president  responsible  for  the  administration?  He  cer- 
tainly is."     (4  Cong.  Debates  187-191.) 

Many  more  extracts  could  be  given  from  the  debates  upon  this 
question,  all  tending  to  prove,  that  the  power  of  removal  by  the 
president,  was  advocated  and  allowed,  upon  the  ground,  that  the 
business  that  the  officers  were  to  conduct  was  his  business,  which 
he  assigned  them,  and  which  was  conducted  under  his  supervision 
and  control.  That,  as  the  officer  was  the  mere  organ  through 
whom  he  transacted  the  business  of  this  department,  and  as  he 
was  responsible  for  his  acts,  these  considerations  should  entitle 
him  to  the  right  of  dismissing  him,  as  the  means  of  insuring  his 
obedience  and  vigilance. 

Here,  again,  is  a  contrast,  in  place  of  an  analogy,  between  the 
powers  and  responsibility  of  the  executives  of  the  two  govern- 
ments ;  and  also  between  the  character  and  accountability  of  the 
executive  officers  of  the  respective  governments. 

The  governor  is,  neither  in  fact  nor  in  theory,  personally  or 
politically  responsible  for  the  official  conduct  of  the  secretary,  or 
any  other  officer.  He  cannot  assign  him  the  performance  of  a 
single  duty,  or  control  him  in  the  performance  of  those  assigned 
by  law.  lie  does  not  move  in  the  executive  circle,  as  has  been 
said,  but  in  that  marked  out  by  the  constitution  and  the 
law,  separate,  distinct  from,  and  independent  of.  that  of  [*119] 
the  governor.  He  looks  to  the  law  for  his  authority  and 
duties,  and  not  to  the  governor;  and  to  that,  and  that  alone,  he 
is  reponsible  for  their  performance. 

Another  cogent  reason  in  favor  of  the  president's  authority  and 
control  over  the  heads  of  department  and  public  ministers,  arises 
out  of  the  confidential  character  of  the  connection  and  intercourse 
between  them  and  the  president.  Tlirough  the  secretary  of  state 
and  ambassadors,  all  negotiations,  whether  of  peace  or  war,  com- 
merce or  navigation,  are  conducted ;  and  with  the  secretary  of 
war  and  of  the  navy,  the  plans  of  campaigns,  the  movements  of 
the  army  and  navy,  are  arranged  and  settled.  It  must,  therefore, 
be  manifest  that  the  communications  and  intercourse  between 
these  functionaries  are  often  of  a  secret  and  highly  confidential 
nature,  and  such  as,  if  betrayed,  might  greatly  prejudice  the 
interest  and  safety  of  the  nation.  Nothing,  therefore,  short  of 
the  power  of  promptly  dismissing  an  unfaithful  or  even  indiscreet 
agent,  could  counteract  or  obviate  the  effects  of  his  folly  or 
treachery. 

This  reason,  no  more  than  the  others,  upon  which  the  presi- 
dent's power  of  removal  was  allowed,  applies  to  the  present  case. 
In  no  point  of  view  does  the  secretary  bear  the  same  relation  to 
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the  governor,  that  the  secretaries  or  ambassadors  of  the  United 
States  do  to  the  president.  He  is  not  a  confidential  officer  of  the 
executive,  and  no  official  intercourse  of  a  secret  or  confidential 
character  can  take  place  between  them.  The  governor  has  no 
title  to  the  opinion  or  confidence  of  the  secretary,  upon  any  sub- 
ject; and  the  official  information  which  he  may  require,  relates  to 
public  matters  which  all  may  know;  and  the  object  to  the  requisi- 
tion is  to  make  them  still  more  public  and  notorious,  by  com- 
municating them  to  the  general  assembly.  This  is  also  the  object 
of  recording  the  official  acts  of  the  governor.  The  very  reverse 
of  secrecy  or  confidence  is  contemjjlated  by  the  constitution,  in 
requiring  the  performance  of  these  duties.  Neither  the  heads  of 
departments  of  the  United  States,  nor  their  clerks,  can  be  required 
to  give  evidence  of  transactions  in  their  offices  of  a  confidential 
nature.  But  no  such  exemption  applies  to  the  secretary  of  this 
state;  which  shows,  that  no  secret  or  confidential  transactions  or 
intercourse  is  contemplated  between  him  and  any  other  function- 
ary of  the  government. 

The  congressional  exposition  of  the  constitutional  powers  of 
the  president,  in  178  9,  has  been  relied  on,  with  much  apparent 
confidence,  as  authority  in  favor  of  the  governor's  claim  of  the 
same  power  that  was  conceded  to  the  president.  But,  from  a 
view  of  the  arguments  and  reasons  upon  which  the  authority  of 

the  president  was  urged,  and  allowed,  taken  in  connection 
[*120]  with  the  disparity  between  the  constitutional  powers  of 

the  two  executives,  and  the  contrast  between  the  character 
of  the  executive  officers  of  the  general  and  state  governments,  it 
is  to  my  mind  a  strong  authority  against  the  exercise  of  the  same 
jjower  under  the  latter,  that  is  allowed  under  the  former. 
Throughout,  there  is  rather  a  contrast  than  analogy  between  the 
circumstances  of  that  case  and  the  present.  The  office  of  secre- 
tary is  created  by  the  constitution,  and  all  his  duties  are  pre- 
scribed by  law,  agreeably  to  the  constitution.  The  president  has 
no  constitutional  power  to  remove  any  officer  whose  office  is  thus 
created,  or  all  of  whose  duties  are  thus  prescribed.  But  so  far  as 
he  possesses  the  power  to  remove  this  class  of  officers,  it  is  ex- 
pressly given  by  law.  But  the  offices  of  those  officers  whom  he 
may  dismiss,  owe  their  origin  to  the  law,  and  not  to  the  constitu- 
tion, and  are  consequently  subject  to  repeal  or  modification. 
Their  duties  are,  to  a  great  extent,  prescribed  by  the  president; 
and  to  him  alone,  to  that  extent,  they  are  accountable  for  their 
performance.  The  executive  power,  and  the  control  of  the  ex- 
ecutive department  of  the  government  are  vested,  by  the  consti- 
tution, in  the  president  alone.  It  creates  no  other  office  in  whom 
any  portion  of  this  power  is  vested,  or  required  to  be  vested,  by 
law;  and  those  who  are  to  aid  him  in  the  performance  of  his 
duties,  are,  by  the  laws  of  their  creation,  placed  under  his  super- 
vision and  control.     They  bear  to  each  other  the  relation  of  prin- 


1S31).]  Field  v.  The  People.  121 

Opinion  of  the  Court. 

cipal  and  agent.  Hence  liis  responsibilitj,  and  liis  right  of  re- 
moval. Bnt  mark  the  contrast  between  the  constitutional  dele- 
gation of  power  to  the  two  executives,  upon  this  subject.  Our 
constitution  has  not  delegated  to  the  governor  all  the  executive 
power  of  the  government;  nor  has  it  given  liim  any  direction  or 
control  over  the  secretary,  or  other  officers  of  the  executive  de- 
partment. 

By  the  creation  of  these  officers,  the  constitution  contemplated 
a  division  of  the  executive  power  of  the  government;  and  by 
requiring  their  duties  to  be  prescribed  by  law,  it  negatived  the 
idea  of  their  being  prescribed  by  the  executive,  as  those  of  the 
general  government  are.  The  governor,  therefore,  has  no  control 
or  direction  of  the  secretary,  and  his  responsibility  is  as  limited 
as  his  authority  is  circumscribed. 

From  this  comparison  between  the  powers  of  the  president  and 
governor,  and  between  the  character,  duties,  and  accountability 
of  the  officers  whom  the  president  may  remove,  and  the  secretary 
of  this  state,  there  is  no  similarity,  so  far  as  regards  the  decision 
of  this  case;  and,  by  an  examination  of  the  debates  of  1789,  it 
will  be  seen,  that  the  concession  to  the  president,  of  the  power 
now  claimed  by  the  governor,  was  made  for  reasons  which  can 
not  apply  to  it.  Convenience  and  a  supposed  necessit}^  may 
have  had  some  influence,  but,  from  the  general  scojje  and  ten- 
dency of  the  arguments  of  the  advocates  of  the  president's  power, 
there  would  seem  to  be  no  doubt  but  the  concession  was 
made  because  of  the  general  grant  to  him  of  executive  [*121] 
power;  his  entire  control  over,  and  responsibility  for,  the 
jjroper  administration  of  the  executive  departments ;  and  because 
of  his  right  to  prescribe  the  duties  of  the  officers  of  the  depart- 
ments, and  supervise  and  control  them  in  the  manner  of  their 
execution.  The  same  principles  upon  which  the  president's 
power  was  affirmed,  was  carried  out  and  apj)]ied  to  the  function- 
aries of  the  government  by  the  legislation  of  this  congress.  In 
organizing  the  judicial  courts,  they  gave  to  the  president  and 
senate  the  appointment  of  marslials,  and  to  the  marshals  the 
appointment  of  their  deputies;  but,  because  of  the  interest  in 
and  control  over  the  subjects  to  which  the  deputies'  duties  relate, 
that  the  court  must  necessarily  have,  the  right  to  dismiss  him 
from  office  was  given  to  the  court,  and  not  to  the  marshal,  by 
wdiom  he  was  appointed. 

The  marked  disparity  between  the  powers  and  responsibility  of 
the  general  government  and  that  of  this  state,  naturally  and  neces- 
sarily results  from  the  different  character  of  the  respective  gov  • 
ernments,  their  powers,  duties,  and  the  object  of  their  creation. 

The  government  of  the  United  States  is  the  national  govern- 
ment of  the  Union.     To  that  is  delegated  the  attributes  of  na- 
tional sovereignty.     The  duties  of  the  executive  of  the  national 
[9— Scam.     Vol.  2.] 
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government,  are,  therefore,  widely  entended  and  greatly  diversi- 
tied;  "  embracing  all  tlie  ordinary  and  extraordinary  arrangements 
of  peace  and  war,  of  diplomacy  and  navigation,  of  linance,  of 
naval  and  military  operations,  and  of  the  execution  of  the  laws 
throughout  almost  infinite  ramitications  of  details,  and  in  places 
at  vast  distances  from  each  other."  His  views  are  not  bounded 
even  by  the  circuit  of  the  whole  Union,  but  must  extend  to  the 
most  remote  regions  to  which  commerce  or  navigation  has  ex- 
tended, or  connected  our  interest.  So  multifarious  and  diversi- 
fied, therefore,  are  the  functions  of  his  office,  that  the  limited 
abilities  of  no  one  man  are  equal  to  their  discharge.  Ilence  the 
necessity  of  organizing  various  departments,  and  the  employ- 
ment of  numerous  ambassadors,  and  other  public  ministers;  all 
of  whom  constitute  so  many  aids  and  helps  in  the  performance 
of  the  executive  duties  of  the  president.  And  as  many  of  the 
duties  of  these  officers  cannot  be  regulated  by  law,  because  they 
cannot  be  anticipated,  but  arise  out  of  the  changing  exigencies  of 
time  and  circumstances,  large  discretion  must,  from  necessity,  be 
vested  somewhere;  and  it  has  been  vested  in  the  president  as  the 
chief  executive  officer  of  the  government.  From  his  interest  in 
and  control  over  all  the  business  of  the  executive  department, 
and  his  political  responsibility  for  its  administration,  arises  his 
right  to  supervise,  control,  and  dismiss  those  executive  officers 
who  are  his  political  and  confidential  aids  in  the  discharge  of  his 
executive  duties. 

But  the  state  governments  are  widely  different  in  their  objects, 
powers,  and  duties.  Compared  with  the  general  govern- 
[*122]  ment,  they  may  be  denominated  domestic  governments. 
They  act,  exclusively,  upon  the  domestic  relations  of  life. 
Their  regulations  and  sphere  of  action  are  limited  to  their  terri- 
torial boundaries.  The  powers  and  duties  of  the  chief  executive 
magistrate,  therefore,  are  proportionably  limited,  and  such  as 
from  their  nature  are  capable  of  being  specifically  prescribed  and 
regulated  by  law;  and,  unlike  those  of  the  president,  they  may 
all  be  performed  in  person.  He  neither  has,  nor  does  he  require, 
the  aid  of  others  in  the  performance  of  any  of  his  duties.  The 
duties,  likewise,  of  all  the  executive  officers  of  the  state,  are 
capable  of  being  regulated  by  law;  and  by  our  constitution,  they 
are  required  to  be  so  regulated.  No  discretionary  authority  or 
control  over  them  is  delegated  to  the  governor,  by  the  constitu- 
tion; nor  does  it  contemplate  the  delegation  of  such  power,  by 
law. 

From  the  discretionary  powers  with  which  the  president  is 
clothed,  there  is  a  necessity  for  his  possessing  the  power  of  re- 
moval, which  does  not  exist  in  the  case  of  the  governor.  The 
heads  of  departments  and  public  ministers  being  the  political  and 
confidential  officers  of  the  president,  to  execute  his  will,  and  act 
in  cases  in  which  he  possesses  a  legal  discretion,  all  their  acts  in 
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tliis  character  are  only  politically  examinable.  The  duties  which 
are  not  enjoined  by  law,  cannot  be  enforced  by  its  process.  But 
as  the  law  has  expressly  given  to  the  president  the  right  to  pre- 
scribe the  duties  of  those  officers,  it  also  gives,  by  necessary  im- 
plication, the  power  of  removal,  as  a  means  of  rendering  available 
the  authority  expressly  granted. 

But  this  reason  does  not  exist  in  favor  of  the  like  authority  in  ' 
the  governor.  The  rule  is,  that  the  duties  of  an  officer  that  aie 
enjoined  by  law,  may  be  enforced  by  the  mandates  of  the  law; 
and  as  all  the  duties  of  the  secretary,  and  other  executive  officers 
of  this  state  are  thus  enjoined,  they  can  be  enforced  by  the  pro- 
cess of  the  law.  No  authority  being  given  to  the  governor  to 
assign  any  of  these  duties,  no  right  of  removpJ  can  be  implied  to 
enforce  a  command  which  he  has  no  right  to  give.  This  is  the 
doctrine  of  the  supreme  court  of  the  United  States,  in  the  case 
of  Marhury  v.  Madison^  although  the  secretary  of  state  of  the 
United  States  is  the  political  and  confidential  officer  of  the  presi- 
dent, so  far  as  he  may  prescribe  the  duties  of  that  officer;  but  in 
the  performance  of  duties  which  the  law  has  enjoined,  the  court 
said,  the  secretary  acted  as  the  officer  of  the  law,  and  not  of  the 
president.  In  such  a  case,  the  law,  and  not  the  will  of  the  presi- 
dent, was  to  be  his  guide,  and  the  rule  to  which  he  was  to  con- 
form. Any  other  doctrine  would  place  the  executive  above  the 
law,  and  make  his  will,  in  place  of  the  law,  the  rule  to  which  its 
officers  are  amenable  for  the  proper  discharge  of  their  duties. 
This  would  be  in  violation  of  the  whole  tenor  and  spirit  of 
the  constitution,  which  regards  the  law  as  paramount  to  [■^'123] 
all  other  authority,  and  as  constituting  the  rule  to  which 
all  are  bound  to  conform,  and  to  which  all  are  amenable,  officially 
and  individually. 

In  every  aspect,  then,  in  which  I  can  view  this  case,  I  am  con- 
strained, according  to  the  convictions  of  my  mind,  to  say,  that 
the  governor  has  no  power,  under  the  constitution,  to  remove 
from  office  the  secretary  of  state,  at  will  and  pleasure.  No  ex- 
press grant  of  this  power  is  to  be  found  in  the  constitution;  nor 
can  it  be  implied  from  any  of  its  provisions.  It  is  not  a  power 
necessary,  as  has  been  shown,  to  the  exercise  of  any  of  the  powers 
expressly  delegated,  or  the  performance  of  any  of  the  duties  en- 
joined upon  the  executive.  It  must,  also,  be  manifest,  that  he 
alone  can  have  no  title  to  the  exercise  of  this  power,  as  being  in- 
cidental to  that  of  appointment,  inasmuch  as  he  alone  does  not 
confer  the  appointment.  In  the  performance  of  that  act,  the  co- 
operation of  a  co-ordinate  and  independent  branch  of  the  govern- 
ment is  essential.  Upon  the  principle,  therefore,  that  the  au- 
thority that  confers  an  office  may  remove  the  officer,  the  advice 
and  consent  of  the  senate  is  as  necessary  to  the  removal  of  the 
secretary  as  it  is  to  his  appointment.  It  has  also  been  shown, 
that  the  practice  of  the  president  can  be  no  precedent  for  the  like 
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practice  of  the  governor,  because  of  the  disparity  between  the 
constitutional  powers  conferred  upon  the  respective  executives, 
particularly  in  reference  to  the  power  of  appointment  to  office; 
and  also  in  reference  to  their  authority  over  the  officers  of  gov- 
ernment, as  contemplated  by  the  respective  constitutions,  and  as 
delegated  by  law. 

The  doctrine,  that  the  power  of  removal  from  office  at  will 
must  necessarily  be  lodged  in  some  department  of  every  govern- 
ment, is  abundantly  refuted  by  the  practice  and  experience  of 
our  own  government,  for  upwards  of  twenty  years;  and  likewise 
by  other  state  governments  of  the  Union,  for  half  a  century;  in 
none  of  which  has  the  want  of  the  power  been  complained  of  as 
an  evil,  or  even  a  defect.  But,  although  this  court  can  not  be 
governed  by  considerations  of  expediency,  yet  I  do  believe  that 
the  conclusion  to  which  I  have  arrived,  by  the  application  of  the 
legal  rules  of  interpretation,  is  in  accordance  not  only  with  the 
language  and  spirit  of  the  constitution,  but  with  sound  polic}', 
and  the  best  interests  of  community. 

According  to  my  construction  of  the  constitution,  the  power  of 
removing  from  office  the  secretary,  auditor,  and  attorney-general, 
is  lodged  in  the  hands  of  the  representatives  of  the  people.  They 
may  not  only  give  these  officers  whatever  tenure  they  please,  but 
they  may,  by  law,  confer  upon  the  executive  the  power  of  re- 
moval, under  such  regulations  as  the  interest  of  the  public  may 
require.  By  those  who  hold  the  opposite  doctrine,  it  is  contended, 
that  the  power  of  removal  belongs,  unconditionally,  to  the  gov- 
ernor, not  by  any  specific  grant  of  the  constitution,  but  by  con- 
struction. The  question,  then,  so  far  as  power  is  con- 
["121:]  cerned,  is  one  between  the  executive  and  the  legislative 
departments  of  the  government.  Which  of  these  depart- 
ments can  be  most  safely  trusted  with,  or  would  be  most  likely 
to  abuse,  this  trust?  The  lessons  of  political  experience  answer, 
that  power  is  much  safer  when  operating  and  regulated  by  a  law 
made  by  the  representatives  of  the  people,  than  when  its  exercise 
depends  upon  the  uncontrolled  and  arbitrary  will  of  one  individ- 
ual, however  exalted  may  be  his  station. 

Smith,  Justice,  dissenting: 

The  record  in  this  case  exhibits  the  following  facts:  At  the 
April  term,  1839,  of  the  Fayette  circuit  court,  the  attorney-gen- 
eral filed  a  motion,  in  the  nature  of  a  quo  toarraiito,  setting  forth 
that  the  appellant,  without  legal  grant,  right,  or  warrant  what- 
soever, had  for  a  long  time,  then  past,  unlawfully  held  and  exer- 
cised the  office  of  secretary  of  state  of  Illinois ;  and  without  any 
such  authority  still  did  unlawfully  hold  and  exercise  said  office, 
and  claim  to  be  secretary  of  state,  and  to  keep  the  seal  of  the  said 
state. 

To  this  information  the  appellant  filed  a  plea,  alleging  that  he 
was  lawfully  entitled  to  hold  and  exercise  the  office  of  secretary 
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of  state,  bj  virtue  of  an  appointment  from  the  governor  of  the 
state  of  Illinois,  bj  and  with  the  advice  and  consent  of  the  sen- 
ate of  said  state,  on  the  23d  day  of  February,  1829;  and  that  by 
virtue  of  said  warrant  of  appointment  he  had  held,  and  contin- 
ued to  hold,  the  office  of  secretary,  as  he  lawfully  might  do.  To 
this  plea  the  appellees  replied,  admitting  that  the  said  appellant 
was  apj)ointed  secretary  of  state,  as  alleged;  but  that  Thomas 
Carlin,  governor  of  the  said  state  of  Illinois,  by  virtue  of  his  au- 
thority as  governor,  did,  on  the  5th  day  of  April,  1839,  remove 
the  said  appellant  from  the  said  office  of  secretary  of  state,  and 
did  direct  him  to  deliver  up  to  the  said  John  A.  McClernand  the 
said  office,  and  all  the  records  and  papers  appertaining  to  the 
same,  together  with  the  seal  of  state;  and  did  by  virtue  of  his  au- 
thority as  governor,  afterwards,  on  the  said  5tli  day  of  April,  1839, 
appoint  the  said  John  A.  McClernand  secretary  of  state  of  the 
state  of  Illinois,  and  authorized  him  to  enter  into  said  office,  and 
to  exercise  the  duties  of  the  same,  which  appointment  the  said 
John  A.  McClernand  accepted;  and  the  said  McClernand  re- 
quested the  said  apjDellant  to  deliver  up  to  him  the  said  office  of 
secretary  of  state,  with  the  records  and  papers  belonging  to  the 
same,  and  the  seal  of  state,  Avhich  the  appellant  refused  to  do,  but 
continued  to  hold  the  same  office  notwithstanding. 

To  this  replication  the  appellant  demurred,  and  the  circuit 
court  gave  judgment  for  the  appellee.  It  was,  thereujDon,  agreed 
that  an  aj^peal  from  said  judgment  might  be  prosecuted  to  the 
supreme  court,  without  giving  bond.  The  assignment  of 
errors  questions  the  decision  of  the  circuit  court  on  the  [*125] 
demurrer,  and  it  is  now  contended  that  the  judgment  was 
erroneous,  because — 

1.  The  governor  had  no  power  or  authority  to  remove  the  ap- 
pellant from  the  office  of  secretary  of  state. 

2.  The  appellant  was  not  legally  removed  from,  or  the  said 
McClernand  legally  apj^ointed  to,  the  said  office  of  secretary  of 
state. 

In  approaching  a  question  of  magnitude,  not  only  involving  the 
interests  of  individuals,  but  grave  and  abiding  considerations  of 
the  highest  possible  importance  to  the  public  weal,  requiring  a 
decision,  on  the  exercise  of  a  jDortion  of  the  executive  functions 
of  the  chief  magistrate  of  this  state,  I  might  well  express  my  re- 
gret, that  what  participation  it  has  been  my  lot  to  have  in  it,  had 
not  been  confided  to  abler  hands.  The  delicacy  of  deciding  on 
the  acts  of  a  co-ordinate  and  co-equal  department  of  the  govern- 
ment, in  which  it  must  be  presumed  that  department,  in  its  ac- 
tion, has  been  alone  governed  by  a  sense  of  duty  and  of  right, 
may  well  be  imagined;  and  though  it  is  true,  that  occasions, 
which  have  called  for  a  review  of  those  acts,  in  cases  similar  to 
the  one  under  consideration,  are  scarcely  known  to  the  history  of 
judicial  proceedings  in  the  United  States,  it  will,  nevertheless,  be 
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proper  to  consider  the  case  upon  its  intrinsic  merits,  without  ref- 
erence to  the  effect  it  may  have  on  the  parties  to  the  contest,  or 
the  opinions  and  acts  of  that  department  of  the  government, 
wliich  are  to  be  re-examined.  The  ability  with  which  the  princi- 
ples involved  were  discussed  and  illustrated,  by  the  counsel,  who 
respectively  advanced  and  combated  the  several  positions  assumed, 
doubtless  exhausted  the  arguments  on  the  points  presented ;  and 
had  the  case  itself  admitted  of  an  abstinence  from  the  political 
aspect  and  shades  which  wei*e,  perhaps,  in  some  measure  neces- 
sarily given  to  and  mingled  in  the  discussion,  I  should,  as  a 
member  of  the  court,  have  felt  it  unnecessary  to  say,  that  I  am 
utterly  unconscious  of  their  influence  over  the  views  which  I  feel 
it  my  duty  to  express.  And  while  I  conscientiously  assert  this, 
it  is  but  just  to  admit  the  same  exemption  in  favor  of  those  from 
whom  I  am,  by  a  sense  of  duty,  compelled  to  differ. 

I  am  not  unaware  of  the  excited  state  of  public  feeling  in  re- 
gard to  the  question  submitted  for  our  decision,  and  have  there- 
fore felt  the  importance  of  bestowing  on  it  the  most  thorough 
and  deliberate  consideration,  uninfluenced  by  any  motive  save  the 
desire  to  arrive  at  such  conclusions  as  strictly  comport  with  the 
immutable  principles  of  right  and  justice. 

A  correct  decision  of  the  questions  presented,  seems  to  me  of 
necessity  to  involve  a  critical  inquiry  into  the  nature  and  struc- 
ture of  the  government  of  the  United  States,  and  of  this  state, 
and  the  fundamental  principles  upon  which  they  are  confessedly 
founded.  Practical  expositions,  and  decisions  under  these 
forms,  and  the  acquiescence  of  the  people  in  them,  it 
[*126]  will  be  proper  to  resort  to,  as  guides  and  beacons  to  con- 
duct us  to  just  result.  Commentators  on  the  forms  of 
government  adopted  by  the  United  States,  and  the  several  states, 
lay  it  down  as  undeniable,  that  to  avoid  the  inconveniences  nec- 
essarily resulting  from  the  administration  of  a  government,  under 
traditionary  forms,  and  the  acts  and  proceedings  of  the  govern- 
ment itself,  of  which,  it  would  be  apparent,  imperfect  remem- 
brances would  remain,  constitutions  in  writing  have  been  adopted ; 
and  the  form  which  the  people  of  the  United  States  have  chosen 
to  adopt,  is  that  which,  by  its  division  of  powers,  and  union  of 
three  simple  forms,  each  being  able  to  sustain  itself  in  the  exer- 
cise of  its  appropriate  functions,  shall,  by  its  co-operation  and, 
harmony  with  the  others,  be  rendered  the  most  perfect;  secur- 
ing to  the  people  the  great  object  of  all  governments,  life,  liberty,, 
and  the  pursuit  of  happiness. 

This  division  has  been  effected  by  the  relative  distribution  of 
the  powers  of  the  government  amongst  the  several  branches; 
each  representing  a  portion  of  its  sovereignty,  and  being  co-ordi- 
nate and  co-equal  in  its  respective  departments.  These  powers 
are  divided  into  legislative,  executive,  and  judicial. 

To  the  first  is  committed  the  power  of  making  laws,  or  pre- 
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scribing  rules  by  which  the  community  shall  be  governed;  to 
the  second  that  of  executing  them ;  and  to  the  third  that  of  ex- 
pounding them,  and  causing  them  to  be  applied  and  carried  into 
operation  against  individuals. 

These  three  powers  of  the  government  could  not,  with  due  re- 
gard to  the  safety  and  liberties  of  the  people,  be  wholly  united 
or  improperly  blended  in  the  same  department  to  any  considera- 
ble extent;  because,  whether  the  same  powers  were  given  to  one 
magistrate  or  to  numerous  ones,  the  danger  to  be  apprehended  to 
the  security  of  public  freedom  would  be  the  same. 

In  accordance  with  these  general  principles,  and  the  fundamen- 
tal one  of  taxation  and  representation,  the  constitution  of  the 
United  States  and  of  the  several  states  of  the  union  were  framed 
and  adopted.  There  have  been,  in  some  instances,  partial  excep- 
tions to  the  exclusive  adoption  of  the  rule,  which  do  not,  how- 
ever, impair  the  general  principles. 

If  we  then  bear  in  mind  the  objects  to  be  obtained  by  this 
form  of  gov^ernment,  and  the  checks  and  balances  which  have 
been  so  wisely  adopted,  and  a  permissive  participation  in  some 
particular  instances,  to  a  limited  extent,  in  each  other's  power, 
we  find  that  a  supposed  violation  of  a  cardinal  principle  has  con- 
tributed to  the  means  of  its  preservation. 

Adopting  then  these  brief  and  general  views  in  relation  to  the 
form  and  structure  of  the  general  and  state  governments,  in 
which  all  commentators  on  their  conformation  agree,  and  whose 
views  and  opinions  are  but  reiterated  here,  I  propose  to 
inquire  what  has  been  the  practice  under  the  general  gov-  [*127] 
ernment  in  relation  to  the  exercise  of  the  executive  power 
of  appointment  to  and  removal  from  ofhce.  Although  it  will  be 
remembered,  that  at  the  adoption  of  the  constitution  of  the 
United  States,  two  great  political  parties  came  into  existence, 
which  divided  the  country  for  many  years,  as  has  been  abund- 
antly shown  by  dissensions  in  the  halls  of  legislation  and  else- 
where, on  the  different  opinions  entertained  in  regard  to  its  con- 
struction, as  the  principles  of  its  interpretation  applicable  to  it,  it 
is  believed  that  so  far  as  the  question  in  relation  to  appointments 
and  removals  from  office  by  the  president  of  the  United  States  is 
concerned,  the  most  prominent  members  of  those  divisions  read- 
ily agreed  in  the  opinion,  that  the  president  possessed  the  power. 

Under  the  constitution  of  the  United  States  it  is  provided,  that 
tlie  president  "  shall  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  senate,  appoint  ambassadors,  other  public  minis- 
ters and  consuls,  judges  of  the  supreme  court,  and  all  other  of- 
hcers  of  the  United  States,  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  law; 
but  congress  may,  by  law,  vest  the  appointment  of  such  inferior 
officers  as  they  may  think  proper,  in  the  president  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments." 
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This  section  of  the  United  States  constitution  received  a  con- 
temporaneous exposition  in  1789,  by  the  iu-st  congress  which  as- 
sembled under  that  constitution.  On  a  debate  which  arose  in  that 
congress  in  reLation  to  the  organization  of  the  departments  of 
state,  war,  and  treasury,  a  provision  was  inserted  in  a  bill  for  the 
appointment  of  a  subordinate  officer,  who  should  have  charge  and 
custody  of  the  archives  of  the  office  when  the  heads  of  the  de- 
partment should  be  removed  from  the  office  by  the  president  of 
the  United  States.  The  question  of  the  power  of  the  president 
to  remove  was  debated  at  large,  and  settled,  after  an  animated 
contest,  by  the  passage  of  the  bill  in  favor  of  the  existence  of  the 
power  in  the  president.  It  was  on  that  occasion  strenuously  con- 
tended, that  the  president,  conjointly  with  the  senate,  only  pos- 
sessed the  power  of  removal ;  but  this  was  not  only  expressly  de- 
nied in  argument,  but  decided  to  the  contrary  by  the  adoption  of 
the  proviso  in  the  bill. 

The  argument  of  those  who  contended  for  this  conjoint  action, 
necessarily  admitted  the  power  of  removal  to  be  incident  to  the 
power  of  appointment,  and  merely  disputed  who  should  exercise 
it.  They  contended,  that  the  power  being  vested  in  the  senate, 
to  advise  and  consent  to  the  ajjpointmcnt,  the  same  power,  in 
connection  with  the  president,  should  be  exerted  in  the  removal. 
Thus  admitting  that  the  office  was  held  subject  to  removal,  but 
differing  as  to  the  possession  of  the  right.  Mr.  Madison  on  that 
occasion  remarked: 

"  But  let  us  not  consider  the  question  on  our  side  only;  there 
are  dangers  to  be  contemplated  on  the  other.  Vest  the 
[■^128]  power  in  the  senate  jointly  with  the  president,  and  you 
abolish  at  once  the  great  principle  of  unity  and  responsi- 
bility in  the  executive  department,  which  was  intended  for  the 
security  of  liberty  and  the  public  good.  If  the  president  should 
possess  alone  the  power  of  removal  from  office,  those  who  are 
employed  in  the  execution  of  the  law,  will  be  in  their  proper  sit- 
uation, and  the  chain  of  dependence  be  preserved;  the  lowest  of- 
fice, the  middle  grade,  and  the  highest,  will  depend,  as  they  ought, 
on  the  president,  and  the  president  on  the  community.  The 
chain  of  dependence,  therefore,  terminates  in  the  supreme  body;, 
namely,  in  the  people;  who  will  possess,  besides,  in  aid  of  their 
original  power,  the  decisive  engine  of  impeachment.  Take  the 
other  supposition,  that  the  power  should  be  vested  in  the  senate, 
on  the  principle,  that  the  power  to  displace  is  necessarily  con- 
nected with  the  power  to,  appoint.  It  is  declared  by  the  consti- 
tution, that  we  may,  by  law,  trust  the  appointment  of  inferior  of- 
ficers in  the  heads  of  departments,  the  power  of  removal  being 
incidental,  as  stated  by  some  gentlemen. 

"Where  does  this  terminate?  If  you  begin  with  the  subordi- 
nate officers,  they  are  dependent  on  their  superior,  he  on  the  next 
superior,  and  he  on  whom  ?  on  the  senate,  a  permanent  body,  by 
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its  peculiar  mode  of  selection,  in  reality  existing  forever;  a  body 
possessing  that  proportion  of  aristocratic  power,  wliicli  tlie  con- 
stitution, no  doubt,  thought  wise  to  be  established  in  the  system, 
but  which  some  have  strongly  excepted  against ;  and  let  me  ask, 
gentlemen,  is  there  equal  security  in  this  case  as  in  the  other? 
Shall  we  trust  the  senate,  responsible  to  individual  legislatures, 
rather  than  the  person  who  is  responsible  to  the  whole  commun- 
ity? It  is  true,  the  senate  do  not  hold  their  offices  for  life,  like 
aristocracies  recorded  in  the  historic  page;  yet  the  fact  is,  they 
will  not  possess  that  responsibility  for  the  exercise  of  executive 
powers,  which  would  render  it  safe  for  us  to  vest  such  powers  in 
them.  What  an  aspect  will  this  give  to  the  executive?  Instead 
of  keeping  the  departments  of  government  distinct,  you  will 
make  an  executive  out  of  one  branch  of  the  legislature.  You 
make  the  executive  a  two-headed  monster,  to  use  the  expression 
of  the  gentleman  from  Isew  IIani])shire  (Mr.  Livermore);  you 
destroy  the  great  principle  of  responsibility,  and  perhaps  have 
the  creature  divided  in  its  will,  defeating  the  very  purposes  for 
which  an  unit  in  the  executive  was  instituted. 

"  These  objections  do  not  lie  against  such  an  arrangement  as 
the  bill  establishes.  I  conceive,  that  the  president  is  sufficiently 
accountable  to  the  community;  and  if  this  power  is  vested  in 
him,  it  will  be  vested  where  its  nature  requires  it  should  be 
vested;  if  anything  in  its  nature  is  executive,  it  must  be  that 
powder  which  is  employed  in  superintending  and  seeing  that  the 
laws  are  faithfully  executed.  The  laws  can  not  be  executed  but 
by  officers  appointed  for  that  purpose,  therefore,  those 
who  are  over  such  officers  naturally  possess  the  executive  [*129] 
power.  If  any  other  doctrine  be  admitted,  what  is  the 
consequence?  You  may  set  the  senate  at  the  head  of  the  execu- 
tive department;  or  you  may  require  that  the  officers  hold  their 
places  during  the  pleasure  of  this  branch  of  the  legislature,  if 
you  can  not  go  so  far  as  to  say,  we  shall  appoint  them ;  and  by 
this  means  you  link  together  two  branches  of  the  government, 
M'hich  the  perservation  of  liberty  requires  to  be  constantly  sepa- 
rated." 

Need  further  arguments  be  adduced  against  the  adoption  of  a 
construction  at  war  with  the  fundamental  principles  upon  wdiich 
we  have  seen  the  government  is  constructed,  and  the  separation 
of  the  several  divisions  of  power,  so  distinctly  marked  out  in 
the  constitution?  No  permissive  assent  has  been  yielded  to  the 
senate,  to  exercise  the  power  of  removal  with  or  without  the  as- 
sent of  the  executive;  and  if  it  were  conceded  to  exist,  with  his 
assent,  it  would  be  perfectly  dormant,  and  never  could  be  called 
into  being  or  exerted  except  at  the  pleasure  of  the  executive;  for 
if  he  made  no  nomination  to  the  senate,  it  never  could  be  exer- 
cised. It  seems  to  me  impossible  to  adopt  such  a  construction 
without  a  direct  violation  of  the  constitution  itself. 
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But  we  have,  in  addition  to  contemporaneous  legislative  expo- 
sition, a  judicial  construction  of  this  executive  power  under  this 
section  of  the  constitution,  by  the  supreme  tribunal  of  the  na- 
tion, many  years  since,  in  an  opinion  delivered  by  one  of  the 
ablest  and  most  eminent  jurists  in  this  country,  whose  decisions 
have  shed  a  lustre  over  the  pages  of  legal  learning,  and  which 
will  bear  a  comparison  with  those  of  any  other  nation. 

In  the  case  of  Marhary  v.  Madison  (Mr.  Madison  being  then 
secretary  of  state  of  the  United  States),  which  was  an  application 
for  a  maiidainus  to  compel  the  delivery  of  a  commission  to  a 
person  appointed  a  justice  of  the  peace,  by  and  with  the  advice 
and  consent  of  the  senate,  under  the  constitution  and  laws  of  the 
United  States,  Chief  Justice  Marshall,  on  that  occasion,  declared 
"  that  the  constitution  and  laws  of  the  United  States  seemed  to 
contemplate  three  distinct  operations.  1.  The  nomination:  This 
is  the  sole  act  of  the  president,  and  is  completely  voluntary.  2. 
The  appointment:  This  is  also  the  sole  act  of  the  president, 
and  is  a  voluntary  act,  though  it  can  only  be  performed  by  and 
with  the  advice  and  consent  of  the  senate.  8.  The  commis- 
sion." He  further  made  the  emphatic  declaration,  as  the 
opinion  of  the  court,  "  that  the  appointment  being  the  sole  act 
of  the  president,  must  be  completely  evidenced,  wdien  it  is  shown 
that  he  has  done  everything  to  be  performed  by  him."  This  de- 
cision sustains  the  construction  given  by  congress,  that  the  ])res- 
ident  possessing  the  sole  appointing  power,  the  power  of 
[*130]  removal  from  office  is  an  inseparable  incident  to  it;  and 
being  possessed  by  the  president  alone,  no  other  depart- 
ment of  the  government  could  be  joined  in  the  exercise  of  a 
a  power  possessed  by  one  alone,  unless  the  power  had  been  ex- 
pressly delegated  to  the  other. 

In  addition  to  this  authority,  all  writers  on  the  forms  and 
structure  of  the  government  of  the  United  States  agree,  that 
"  the  president  is  the  efficient  power  in  the  appointment  of  the 
officers  of  the  government,"  and  "  that  the  power  of  appointing 
the  person  nominated  are  political  powers,  to  be  exercised  by  the 
president  at  his  discretion."  Such  are  the  acknowledged  opin- 
ions of  Kent,  Story,  Rawle,  Duer,  and  Bayard.  They  further 
agree,  and  such  has  been  the  settled  and  undisturbed  rule  ever 
since  the  formation  of  the  government,  up  to  the  present  time, 
that  as  "  the  constitution  mentions  no  power  of  removal  by  the 
executive  department,  of  any  of  the  officers  of  the  United  States, 
and  as  the  tenure  of  office  of  none  except  those  in  the  judicial 
department  is  declared  to  be  during  good  behavior,  it  follows, 
that  all  others  must  hold  their  offices  during  the  pleasure  of  the 
president,  unless  in  cases  where  congress  has  provided  some  other 
duration  of  office.  That  so  far  as  congress  constitutionally  pos- 
sesses the  power  to  regulate  and  delegate  the  appointment  of  in- 
ferior officers,  so  far  it  may  prescribe  the  term  of  office,  and  the 
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manner  in  which,  and  the  persons  by  whom,  the  removal,  as  well 
as  the  appointment,  shall  be  made."  It  is  further  agreed,  that 
in  the  absence  of  all  legislation  upon  the  subject,  it  is  settled, 
that  the  power  of  removal  is  impliedly  vested  in  the  president, 
without  any  control  or  co-operation  on  the  part  of  the  senate; 
and  in  regard  to  appointments  coniided  to  him  by  the  constitu- 
tion, it  seems  to  be  also  settled,  that  congress  can  give  no  dura- 
tion of  office  which  is  not  subject  to  the  president's  power  of  re- 
moval, as  all  its  legislation  hitherto,  in  such  cases,  recognizes  the 
executive  power  of  removal. 

If,  however,  a  possible  doubt  could  have  remained,  it  must 
have  been  dissipated  by  a  recent  decision  of  the  supreme  court 
of  the  United  States,  in  which  the  power  of  removal  from  office 
was  directly  presented  to  the  court  for  its  determination;  and  in 
which  the  court  refer  to  the  contemporaneous  expositions  given 
to  this  section  of  the  constitution  of  the  United  States,  by  con- 
gress, on  the  power  of  removal  from  office  by  the  president  of 
the  United  States.  The  question  is  so  analogous,  in  my  mind,  to 
the  one  before  us,  and  the  decision  so  clear  and  conclusive,  that 
I  shall  extract  from  the  opinion  of  the  court,  delivered  by  Jus- 
tice Thompson,  such  portions  of  it  as  will  tend  to  elucidate  more 
clearly  the  23oint  under  consideration. 

In  the  case  of  Duncan  N.  Hennen  argued  and  decided  at  the 
January  term  of  that  court,  1839,  13  Peters,  Mr.  Justice  Thomp- 
son said: 

"  The  constitution  is  silent  with  respect  to  the  power  [*131] 
of  removal  from  office  where  the  tenure  is  not  lixed.  It 
provides  that  the  judges  of  the  supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior;  but  no  tenure  is  lixed 
for  the  office  of  clerks.  Congress  has,  by  law,  limited  the  term 
of  certain  offices  to  four  years,  3  Story  1790,  but  expressly  pro- 
viding that  the  officers  shall  within  that  time  be  removable  at 
pleasure,  which  of  course  is  without  requiring  any  cause  for  such 
removal.  The  clerks  of  courts  are  not  included  within  this  law, 
and  there  is  no  express  limitation  in  the  constitution  or  laws  of 
of  congress,  upon  the  tenure  of  office. 

"  All  offices  the  tenure  of  which  is  not  fixed  by  the  constitu- 
tion, or  limited  by  law,  must  be  held  either  during  good  behav- 
ior, or  (which  is  the  same  thing  in  contemplation  of  law)  during 
the  life  of  the  incumbent;  or  must  be  held  at  the  will  and  dis- 
cretion of  some  department  of  the  government,  and  subject  to 
removal  at  pleasure. 

''  It  cannot  be  for  a  moment  admitted,  that  it  was  the  inten- 
tion of  the  constitution,  that  those  offices,  which  are  denominated 
inferior  offices,  should  be  held  during  life;  and  if  removable,  by 
whom  is  such  removal  to  be  made?  In  the  absence  of  all  con- 
stitutional provision,  or  statutory  regulation,  it  would  seem  to  be 
a  sound  and  necessary  rule  to  consider  the  power  of  removal  in- 


132  Field  v.  The  People.  [Dec.  T. 

Opinion  of  the  Court. 

cident  to  the  power  of  appointment.  This  power  of  removal 
from  office  was  a  subject  much  disputed,  and  upon  which  a  great 
diversity  of  opinion  was  entertained,  in  the  early  history  of  this 
government.  This  related,  however,  to  the  power  of  the  presi- 
dent to  remove  officers  appointed  with  the  concurrence  of  the 
senate;  and  the  great  question  was,  whether  the  removal  was  to 
be  by  the  president  alone,  or  with  the  concurrence  of  the  senate, 
both  constituting  the  appointing  power.  No  one  denied  the 
power  of  the  president  and  senate,  jointly,  to  remove  when  the 
tenure  of  office  was  not  fixed  by  the  constitution,  which  was  a 
full  recognition  of  the  principle,  that  the  power  of  removal  was 
incident  to  the  power  of  appointment.  But  it  was  veiy  early 
decided  as  a  practical  construction  of  the  constitution,  that  the 
power  was  vested  in  the  president  alone,  and  such  would  appear 
to  have  been  the  legislative  construction  of  the  constitution;  for 
in  the  organization  of  the  three  great  departments  of  state,  war, 
and  treasury,  in  the  year  1789,  provision  is  made  for  the  appoint- 
ment of  a  subordinate  officer  by  the  head  of  the  department, 
who  should  have  the  charge  and  custody  of  the  records,  books, 
and  papers  appertaining  to  the  office,  when  the  head  of  the  de- 
partment should  be  removed  from  office  by  the  president  of  the 
United  States.  (1  Story  5,  31,  47.)  When  the  navy  department 
was  established  in  the  year  1798,  1  Story  498,  provision  was  made 
for  the  charge  and  custody  of  the  books,  records,  and  documents 

of  the  department  in  case  of  vacancy  in  the  office  of  sec- 
[■^132]  retary,  by  removal  or  otherwise.     It  is  not  here  said  by 

removal  by  the  president,  as  is  done  with  respect  to  the 
heads  of  the  other  departments,  and  yet  there  can  be  no  doubt 
that  he  holds  his  office  by  the  same  tenure  as  the  other  secre- 
taries, and  is  removable  by  the  president.  The  charge  of  phrase- 
ology arose  probably  from  its  having  become  the  settled  and  well 
understood  construction  of  the  constitution,  that  the  power  of 
removal  was  vested  in  the  president  alone  in  such  cases,  although 
the  appointment  of  the  office  was  by  the  president  and  senate. 

"  In  all  these  departments,  power  is  given  to  the  secretary  to 
appoint  all  necessary  clerks,  1  Story  48;  and  although  no  power 
to  remove  is  expressly  given,  yet  there  can  be  no  doubt,  that  these 
clerks  hold  their  offices  at  the  will  and  discretion  of  the  head  of 
the  department.  It  would  be  a  most  extraordinary  construction 
of  the  law,  that  all  these  offices  were  to  be  held  during  life, 
which  must  inevitably  follow,  unless  the  incumbent  was  remov- 
able at  the  discretion  of  the  head  of  the  department;  the  presi- 
dent has  certainly  no  power  to  remove.  These  clerks  fall  under 
that  class  of  inferior  officers,  the  appointment  of  which  the  con- 
stitution authorizes  congress  to  vest  in  the  head  of  the  depart- 
ment. The  same  rule,  as  to  the  power  of  removal,  must  be  ap- 
plied to  offices  where  the  appointment  is  vested  in  the  president 
alone.     The  nature  of  the  power,  and  the  control  over  the  officer 
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appointed,  does  not  at  all  depend  upon  the  source  from  which  it 
emanates.  The  execution  of  the  power  depends  upon  the  au- 
thority of  law,  and  not  upon  the  agent  who  is  to  administer  it, 
and  the  constitution  has  authorized  congress,  in  certain  cases,  to 
vest  this  power  in  the  president  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments;  and  all  inferior  officers  appointed 
under  each,  by  authority  of  law,  must  hold  their  office  at  the 
discretion  of  the  appointing  power.  Such  is  the  settled  usage 
and  practical  construction  of  the  constitution  and  laws,  under 
which  tliese  offices  are  held.  The  tenure  of  ancient  common 
law  offices,  and  the  rules  and  principles  by  which  they  are  gov- 
erned, have  no  application  in  this  case.  The  tenure  in  those 
cases  depends  in  a  great  measure  upon  ancient  usage.  But,  with 
us,  there  is  no  ancient  usage,  which  can  apply  to  and  govern  the 
tenure  of  offices  created  by  our  constitution  and  laws. 

"  They  are  of  recent  origin,  and  must  depend  entirely  upon  a 
just  construction  of  our  constitution  and  laws." 

Surely,  then,  this  decision  is  conclusive  as  to  the  settled  doc- 
trine under  the  constitution  and  laws  of  the  United  States;  sanc- 
tiiied  by  a  practice  of  half  a  century,  and  under  every  and  each 
succeeding  administration  of  different  political  tenets;  and  now 
most  solemnly  declared  to  be  the  supreme  law  of  the  land,  and 
binding  on  the  people  as  such,  so  far  as  the  constitution  and  laws 
of  congress  are  applicable. 

For  the  purpose,  then,  of  testing  the  applicability  of 
these  long  and  well  settled  numerous  and  conclusive  leg-[*133] 
lative,  individual,  and  judicial  expositions  and  determina- 
tions under  the  constitution  of  the  United  States,  to  that  of  our 
state  government,  it  will  not  be  improper  to  institute  a  compari- 
son of  many  portions  of  each;  because,  if  it  shall  be  found  from 
a  careful  examination  of  various  parts  of  the  two  instruments, 
that  the  powers  delegated  to  the  executive  are  not  only  similar, 
but  identical  with  each  other;  and,  that  in  other  important  and 
prominent  portions  they  clearly  agree;  as  the  state  constitution 
was  ado])ted  in  the  year  1818,  thirty-one  years  after  that  of  the 
United  States,  it  is  a  fair  legal  inference,  that  by  that  adoption, 
it  was  intended  to  adopt  the  construction  given  to  that  from 
which  it  was  taken,  and  to  which  it  is  in  so  many  essential  parts 
entirely  analogous.  The  more  especially  so,  where  the  construc- 
tion of  the  constitution  has  been  uniform,  and  had  prevailed  for 
thirty-one  3'ears  after  its  creation,  and  has  not  been  altered  or 
revoked  since.  This  rule,  so  well  settled  in  the  adoption  of  laws 
from  other  states,  will,  it  is  supposed,  have  great  influence  on 
the  question  under  consideration. 

I  have,  therefore,  selected  some  of  the  more  prominent  por- 
tions of  the  two  constitutions,  for  the  purpose  of  comparison  and 
inference,  to  test  their  similitude,  in  parallel  columns,  and  have  ad- 
ded that  also  in  relation  to  the  appointment  of  the  secretary  of  state. 
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State  Constitution. 

The  executive  power  of  the  state 
shall  be  vested  in  a  governor. 

The  legislative  authority  of  this 
state  shall  be  vested  in  a  general  as- 
sembly. 

The'  judicial  power  of  the  state 
shall  be  vested  in  one  supreme  court, 
and  such  inferior  courts  as  the  gener- 
al assembly  shall  from  time  to  time 
ordain  and  establish. 

The  governor  shall  nominate,  and, 
by  and  with  the  advice  and  consent 
of  the  senate,  appoint,  all  officers 
whose  offices  are  established  by  this 
constitution,  or  shall  be  established  by 
law,  and  whose  appointments  are  not 
herein  otherwise  provided  for :  Provid- 
ed, that  inspectors,  collectors,  &c.,  and 
such  inferior  officers,  whose  jurisdic- 
tion may  be  confined  within  the  limits 
of  a  county,  shall  be  appointed  in  such 
manner  as  the  general  assembly  shall 
prescribe. 

He  (the  governor)  shall  from  time 
to  time  give  the  general  assembly  in- 
formation of  the  state  of  the  govern- 
ment, and  recommend  to  their  con- 
sideration such  measures  as  he  shall 

deem  expedient. 
[*134]  He  may  require  information 
in  writing  from  the  officers  in 
the  executive  department,  upon  any 
subject  relating  to  the  duties  of  their 
respective  offices,  and  shall  take  care 
that  the  laws  be  faithfully  executed. 

He  shall  have  power  to  grant  re- 
prieves and  pardons,  after  conviction, 
except  in  cases  of  impeachment. 

He  shall  be  commander-in-chief  of 
the  army  and  navy  of  this  state,  and 
of  the  militia,  except  when  they  shall 
be  called  into  the  service  of  the  Unit- 
ed States. 

No  ex  post  facto  law,  nor  law  im- 
pairing the  validity  of  contracts,  shall 
be  made,  and  no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of 
estate. 

The  people  shall  be  secure  in  their 
persons,  houses,  papers,  and  posses- 
sions, from  unreasonable  searches  and 
seizures;  and,  that  general  warrants, 
whereby  an  officer  may  be  commanded 
to  search  suspected  places,  without 
evidence  of  the  fact  committed,  or  to 
seize  any  person  or  persons  not  named, 
whose  offenses  are  not  particularly  de- 
scribed, and  supported  by  evidence, 
are  dangerous  to  liberty,  and  ought 
not  to  be  granted. 


United  States  Constitution. 

The  executive  power  shall  be  vested 
in  a  president  of  the  United  States. 

All  legislative  powers  herein  grant- 
ed shall  be  vested  in  a  congress  of  the 
United  States. 

The  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme 
court,  and  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain 
and  establish. 

The  president  shall  nominate,  and, 
by  and  with  the  advice  and  consent  of 
the  senate,  appoint,  ambassadors,  &c., 
and  all  other  officers  of  the  United 
States,  whose  appointments  are  not 
herein  otherwise  provided  for,  and 
which  shall  be  established  by  law. 
But  the  congress  may,  by  law,  vest  the 
appointment  of  such  inferior  officers 
as  they  think  proper,  in  the  president 
alone,  the  courts  of  law,  or  in  the 
heads  of  departments. 

He  (the  president)  shall  from  time 
to  time  give  to  the  congress  informa- 
tion of  the  state  of  the  Union,  and 
recommend  to  their  consideration 
such  measures  as  he  shall  judge  nec- 
essary and  expedient. 

He  may  require  the  opinion,  in 
writing,  of  the  principal  officer  in 
each  of  the  executive  departments, 
upon  any  subject  relating  to  the  duties 
of  their  respective  offices.  He  shall 
take  care,  that  the  laws  be  faithfully 
executed. 

He  shall  have  power  to  grant  re- 
prieves and  pardons  for  all  offenses 
against  the  United  States,  except  in 
cases  of  impeachment. 

The  president  shall  be  commander- 
in-chief  of  the  army  and  navj^  of  the 
United  States,  and  of  the  militia  of 
the  several  states  when  called  into  the 
actual  service  of  the  United  States. 

No  state  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  im- 
pairing the  validity  of  contracts. 


The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated; 
and  no  warrants  shall  issue  but  on 
probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 
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This  parallel  mi^lit  be  carried  on  much  further,  particularly  in 
the  comparison  between  the  9th,  10th,  13th,  and  14-th  sections  of 
the  8th  article  of  the  state  constitution,  and  the  5th,  6th,  and 
Sth  articles  of  the  amendments  to  the  United  States  constitution, 
and  the  2d,  3d,  and  4th  paragraphs  of  the  9th  section  of  the 
first  article  of  the  original  constitution.  Indeed,  the  affinity  be- 
tween the  two  instruments  nught  be  successively  traced  much 
further,  did  not  the  prolixity  admonish  a  forbearance. 

It  only  remains  to  add  the  20tli  section  of  the  3d  article  of  the 
state  constitution  to  complete  the  means  of  comparison. 

3d  article,  section  20.  "  The  governor  shall  nominate,  and,  by 
and  with  the  advice  and  consent  of  the  senate,  appoint  a  secre- 
tary of  state,  who  shall  keep  a  fair  register  of  the  official  acts  of 
the  governor,  and,  when  required,  shall  lay  the  same,  and  all  pa- 
pers, minutes,  and  vouchers,  relative  thereto,  before  either  branch 
of  the  general  assembly,  and  shall  perform  such  other  duties  as 
shall  be  assigned  him  by  law." 

The  comparison  now  made,  it  seems  to  me,  is  striking,  and 
carries  conviction  to  my  mind,  that  the  convention  of  the  state 
took  the  constitution  of  the  United  States  as  the  great  model, 
from  which  it  drew  largely  in  the  formation  of  the  state  consti- 
tution; and  whose  features  it  intended  to  directly  imitate,  so  far 
as  they  would  be  apposite  for  the  state  government.  This  would, 
in  my  judgment,  be  the  clear  inference  from  the  facts,  as 
they  appear,  and  is,  I  consider,  undeniable.  Are  not  the  [-135] 
powers  identical,  as  to  the  sphere  in  which  they  are  to  be 
exercised;  and  the  language  used  to  express  them  almost  literally 
the  same,  in  that  which  relates  to  the  executive  powers  and  du- 
ties? And  does  not  that  which  authorizes  and  requires  the  ex- 
ecutive to  nominate  and  appoint  a  secretary  of  state,  expressly 
leave  the  tenure  of  the  office  undefined,  and  at  the  will  of  the 
executive?  As  much  so  as  the  section  of  the  constitution  of  the 
United  States,  which  gives  the  president  the  power  to  nominate 
and  appoint  officers  for  the  general  government.  The  distribu- 
tion of  the  powers  of  the  government  is  the  same;  the  power  of 
appointment  vested  in  the  executive  is  the  same;  each  being 
equally  silent  as  to  the  tenure  of  the  office,  or  power  of  removal ; 
and  both  requiring  the  laws  to  be  faithfully  executed,  and  each 
authorizing  the  requisition  for  information  in  writing  from  sub- 
ordinates in  the  executive  department. 

It  has  been  asked  with  emphasis,  in  the  argument,  to  which 
department  of  the  government  does  the  secretary  belong?  And 
it  has  been  replied  by  those  who  propounded  the  question, — 
surely  not  to  the  executive!  "Well,  it  is  most  certain  he  does  not 
belong  to  the  judicial,  nor  yet  to  the  legislative.  To  what  class 
shall  he  be  arranged,  if  he  is  not  an  officer  of  the  executive?  Can 
those  who  deny  his  position  in  the  executive  sphere,  create  a  new 
one  not  known  to  the  constitution,  or  the  form  of  the  govern- 
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ment?  If  it  were  not  treating  the  subject  with  levity,  it  might 
be  said  he  is  made  a  nondescript,  or  given  an  amphibious  nature, 
by  assigning  to  him  a  position  on  neither  land  nor  water,  but  a 
portion  of  both;  and  that  his  functions  and  ottice,  partaking  of 
not  precisely  either  of  the  qualities  assigned  to  either  of  the  three 
departments  recognised  by  the  constitution,  there  is  a  new  de- 
partment unknown  to  the  constitution.  It  can,  however,  admit 
of  no  doubt  that  he  is  a  subordinate  in  the  executive  department, 
and  is  under  its  direction  and  control.  The  auditor  of  public  ac- 
counts and  state  treasurer  are  also  a  portion  of  the  executive  arm, 
though  the  constitution  has,  by  their  mode  of  appointment, 
placed  them  beyond  removal  by  the  governor.  Their  duties  are, 
nevertheless,  executive,  and  cannot  be  properly  arranged  to  any 
other  branch  of  the  government.  If  this  be  true,  why  shall  we 
refuse  to  adopt  the  construction  which  time,  experience,  and  the 
dictates  of  wisdom  show  to  have  been  properly  approved  by  the 
national  and  judicial  powers  of  the  country,  and  acquiesced  in  by 
the  people?  Surely  there  ought  to  be  strong,  overpowering,  and 
irresistible  reasons  for  a  refusal  to  adopt  an  exposition  thus  given, 
and  so  settled. 

It  has  been  argued  that  the  secretary  is  a  constitutional  officer, 
and  entirely  independent  of  the  governor,  whose  official  acts  he  is 
required  by  the  constitution  to  register.  If  by  the  term  consti- 
tutional be  meant  that  he  is  appointed  under  a  power  expressed 
in  the  constitution,  I  see  no  objection  to  the  phrase;  but 
pl36]  if  it  be  intended  thereby  to  imply  that  he  is  above  the 
governor,  or  independent  of  him,  or,  as  has  been  seriously 
urged  by  one  of  the  counsel,  is  "  a  sentinel,  or  spy,"  over  the 
governor,  and,  therefore,  independent  of  him,  I  am  free  to  say, 
that  I  can  never  subscribe  to  such  a  position.  I  perceive  nothing 
in  the  constitution  to  justify  such  an  opinion,  much  less  to 
ascribe  to  its  authors  an  intention  to  place  him  in  a  position 
which  I  should  suppose,  of  all  others,  to  be  the  most  unenviable 
and  unnatural.  The  existence  of  the  government,  and  its  per- 
petuation, required,  in  my  judgment,  a  resort  to  no  such  dis- 
creditable aids;  and  the  harmony  of  its  action  would,  in  my 
conception,  have  been  greatly  disturbed  by  a  recourse  to  such  an 
object  or  instrument. 

That  it  was  the  intention  of  the  authors  of  the  constitution  to 
place  the  secretary  in  a  position  of  accountability  to  him,  whose 
official  acts  he  is  required  to  truly  register,  so  far  as  that  duty  is 
to  be  performed,  I  cannot  doubt;  and  being  a  portion  of  the  ex- 
ecutive arm,  as  I  have  said,  that  the  doctrine  of  supervision  and 
amenability  may  be  most  justly  applied  to  the  incumbent,  seems 
to  me  equally  clear,  necessary,  and  proper. 

Shall  it  be  said  that  he,  whom  the  constitution  has  made,  in 
express  terms,  an  agent  to  record  the  official  acts  of  the  governor, 
in  order  to  their  perpetuation  and  preservation,  shall  be  beyond 
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the  control  of  him  who  is  authorized  to  demand  a  performance  of 
the  service;  and  that  the  agent  is  greater  than  the  principal  who 
requires  the  performance  of  the  duty?  That  he  may  resist,  and 
is  alone  amenable  by  the  slow  process  of  impeachment? 

Can  it  be  rightfully  contended  that  this  is  the  true  and  unde- 
niable intention  of  the  framers  of  the  constitution?  Is  there  any 
thing  in  the  language  W'hich  prescribes  his  duty,  that  will  warrant 
such  an  inference?  Does  not  the  language,  on  the  other  hand,  by 
requiring  him  to  register  the  official  acts  of  the  governor,  imply 
subordination  to,  and  supervision  by  the  governor  in  the  perform- 
ance of  those  duties?  I  confess  I  cannot  understand  it  otherwise; 
nor  is  it  to  be  inferentially  deduced  therefrom,  that  he  is  beyond 
executive  control.  I  can  well  imagine  a  case,  which  might  arise, 
of  official  intercourse  between  the  executive  and  a  secretary,  which 
it  seems  to  me  will  not  only  show  the  fallacy  of  the  assumed 
position  of  non-accountability  to  the  executive,  and  a  denial  of  his 
supervisory  powers,  but  is,  in  my  udgment,  unanswerable. 

The  case  put  is  for  the  sake  of  illustration,  without  intending 
the  least  reflection  on  the  incumbent.  Suppose  in  time  of  war, 
an  adjacent  state  is  invaded  by  the  common  enemy,  of  which  the 
governor  is  advised  by  a  confidential  express,  and  of  the  secret 
intentions  of  the  enemy.  That  with  a  view  to  counteract  and  de- 
feat that  object,  it  becomes  necessary  to  assemble  troops  at  a 
particular  point,  and  for  that  purpose,  secret  and  confi- 
dential despatches  are  sent.  These  despatches  being  an  [*137] 
official  act  of  the  governor,  are  required  by  law  to  be  reg- 
istered; and  the  governor  having  delivered  them  to  the  secretary 
for  such  purpose,  with  an  injunction  of  secrecy  for  the  time  be- 
ing, as  a  proper  and  indispensable  precaution,  the  secretary,  from 
want  of  discretion,  does  not  observe  the  directions  of  the  gov- 
i^rnor,  by  means  of  which,  tlie  enemy  obtain  a  knowledge  of  the 
intentions  of  the  executive,  and  defeat  the  measures  he  had  in 
view  for  the  preservation  of  the  country.  Will  any  one  contend 
that  a  secretary,  thus  circumstanced,  is  to  be  continued  in  office; 
and  that  the  country  is  to  be  exposed  to  the  hazard  of  conquest, 
and  devastation,  by  the  indiscretions  of  one  man,  because  he  may 
be  liable  to  impeachment  for  gross  malconduct  and  wilful  cor- 
ruption? He  could  not  even  be  reached  in  the  supposed  case; 
for  it  is  only  an  indiscretion  without  a  bad  motive,  and  involves 
n(3  criminality.  Yet  the  injury  arising  from  it  may  be  beyond 
remedy.  It  may  be  also  said,  this  is  a  military  act  of  the  gov- 
ernor. It  is  conceded,  it  is  ex-qffi,cio  so,  but  still  it  is  executive, 
and  a  duty  devolved  on  him  by  the  constitution.  The  case  thus 
hypothetically  put,  is  not  to  be  met  by  an  assertion,  that  it  is  not 
only  improbable,  but  impossible.  It  is  not  only  possible,  but 
might  readily  happen  with  a  weak  mind,  and  one  void  of  com- 
mon circumspection;  and  because  cases  of  much  greater  indis- 
[10— Scam.     Vol.  2] 
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cretion  have  actually  transpired.  This  illustration,  then,  shows 
the  extent  of  the  tendency  of  the  arguments  of  those,  who  con- 
tend that  the  secretary  is  not  responsible  to,  but  wholly  inde- 
pendent of,  the  governor. 

In  the  further  examination  of  the  case,  it  may  be  well  to  recur 
to  the  decisions  of  other  states,  on  the  power  of  removal  of  offi- 
cers, whose  term  of  service  is  undeiined,  and  fall  within  those 
decided  to  be  within  the  executive  discretion.  By  the  constitu- 
tion of  the  state  of  Pennsylvania,  of  1790,  it  is  provided,  "  that 
the  governor  shall  appoint  all  officers  whose  office  is  established 
by  the  constitution,  or  shall  be  established  by  law,  and  whose 
appointments  are  not  otherwise  provided  for." 

In  the  case  of  Leghman  v.  Sutherland  (3  Serg.  and  Rawle  145), 
the  question  being  on  the  construction  of  the  constitution  and 
laws  of  Pennsylvania,  the  supreme  court  of  that  state  said,  "  The 
constitution  is  silent  as  to  the  removal  of  officers,  yet  it  has  been 
generally  supposed,  that  the  power  of  removal  vested  with  the 
governor,  except  in  those  cases  where  the  tenure  was  during  good 
behavior."  In  the  case  of  the  Commonwealth,  ex  relatione  Rey- 
nolds V.  Bussier  (4  Serg.  and  Pawle  451),  in  the  same  court. 
Chief  Justice  Tilghman  said,  "  Every  argument  in  favor  of  the 
president's  power  of  removal  applies  a  fortiori  to  the  governor 
of  Pennsylvania,  because  he  appoints  without  the  control  of  the 
senate;  and  in  him  is  also  vested  the  supreme  executive 
[*138]  power.  There  is  no  other  power  at  whose  pleasure  the 
officer  can  hold,  and  therefore  he  must  either  be  remov- 
able at  the  pleasure  of  the  governor,  or  hold  during  good  be- 
havior, a  tenure  extremely  injurious  to  the  country,  and  contrar}' 
to  all  our  habits,  customs,  and  manner  of  thinking. 

"  Our  ancestors  brought  no  such  law  with  them  from  tlie  coun- 
try from  which  they  emigrated ;  nor  did  they  see  cause  for  adopt- 
ing it  afterwards;  for  never  w^as  it  supposed  in  Pennsylvania, 
either  before  or  since  the  revolution,  that  it  was  proper  for  min- 
isterial officers  to  hold  by  any  stronger  tenure  than  the  pleasure 
of  the  persons  fl'om  whom  they  received  their  appointment,  ex- 
cept in  special  cases,  where  by  law  it  was  provided  otherwise. 
This  long-continued  custom  is  powerful  evidence  of  the  law, 
particularly  in  the  United  States,  wdiere  every  freeman  stands  on 
the  same  proud  footing,  where  offices  are  sought  with  avidity, 
and  where  there  is  neither  inclination  to  submit  to  executive  op- 
pression, nor  danger  in  resisting  it." 

In  these  cases,  the  principle  that  the  power  of  removal  was  in- 
cident to  the  power  of  appointment,  in  the  absence  of  constitu- 
tional or  legislative  provision  on  the  subject,  is  manifestly 
recognized.  Whether  the  senate  has  an  advisory  power  or  not, 
can,  then,  make  no  difference.  The  principle,  it  is  seen,  is  the 
same.  For  under  the  power  of  the  president  to  appoint,  the 
advisory  power  of  the  senate  exists;  and  in  the  Pennsylvania 
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cases  it  does  not,  the  governor  possessing  the  sole  power;  yet  the 
right  of  removal  has  been  adjudged  to  both  the  president  and  the 
governor.  The  same  court  has  also  decided,  that  this  power  of 
removal,  as  incident  to  that  of  appointment,  has  not  been  held  to 
exist  beyond  the  executive  department;  and  does  not  extend  to 
officers  concerned  in  the  administration  of  justice,  (5  Rawle  203.) 
This  decision  will  be  adverted  to  niore  at  large,  when  another 
portion  of  the  case  shall  be  considered.  Parsons,  chief  justice  of 
the  supreme  court  of  Massachusetts,  in  the  case  of  Avery  v.  The 
Inhabitants  of  Try i7ighai7i,la.id  it  down  "  as  a  general  rule,  that 
an  office  is  holden  at  the  will  of  either  party,  unless  a  different 
tenure  be  exj^ressed  in  the  appointment,  or  is  implied  by  the 
nature  of  the  office,  or  results  from  ancient  usage."  Under  this 
exposition  of  the  rule,  it  is  to  be  presumed  that  the  secretary 
would  have  the  right  to  resign  the  office,  and  it  cannot  be  denied. 
It  follows,  then,  as  a  corollary,  that  the  governor  has  an  equal 
I'ight  to  terminate  the  term  of  his  service  by  removal. 

This  would  be  but  an  equality  of  right  between  the  appointing 
power  and  the  appointee.  It  has  also  been  adjudged  by  the 
courts  of  Pennsylvania,  "  that  a  removal  from  office  may  be  either 
express,  that  is,  by  notification,  by  order  of  the  govern- 
ment, that  an  officer  is  removed,  or  implied,  by  the  ap-  [*139] 
pointment  of  another  person  to  the  same  office."  (Wal- 
lace 125.) 

I  now  proceed  to  make  the  enquiry,  What  has  been  the  prac- 
tice under  our  state  government,  in  regard  to  cases,  which  are 
supposed  to  be  analogous,  if  not  identical,  with  the  present;  and 
what  have  been  the  various  expositions  given  to  the  executive 
power,  as  exercised  by  the  legislature? 

It  will  be  perceived  that  one  portion  of  the  fundamental  prin- 
ciples, adopted  in  the  formation  of  the  constitution  of  the  United 
States,  and  expressly  declared  in  our  own,  has,  nevertheless,  in 
the  formation  of  our  own,  been  departed  from,  and  a  portion  of 
the  executive  power  delegated  to  the  legislature,  notwithstanding 
the  declaration,  that  the  executive  power  shall  be  vested  in  a  gov- 
ernor, in  the  lirst  article,  which  concerns  the  distribution  of  the 
powers  of  the  government;  and  so  far  has  the  simplicity  and 
symmetry  of  the  system  been  trenched  on.  In  the  first  article,  it 
is  declared,  "that  the  powers  of  the  government  of  the  state  of 
Illinois  shall  be  divided  into  three  distinct  departments,  and  each 
of  them  confided  to  a  separate  body  of  magistracy,  to-wit,  those 
which  are  legislative  to  one,  those  which  are  executive  to  another, 
and  those  which  are  judiciary  to  another,"  and  that  "no  person 
or  collection  of  persons,  being  one  of  those  departments,  shall  ex- 
ercise any  power  properly  belonging  to  either  of  the  others,  except 
as  is  hereinafter  expressly  directed  or  permitted." 

This  discretion  and  permission  to  exercise  a  portion  of  the  ex- 
ecutive power,  if  it  be  conceded  that  appointment  to  office  is  an 
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executive  fmiction,  as  distinctJy  asserted  bj  Mr.  Jefferson,  in  hid 
letter  to  Mr.  Kerclieval  of  Virginia,  is  contained  in  the  4th 
section  of  the  sixth  article  of  the  constitution  of  the  state,  and  is 
as  follows: 

"■  The  justices  of  the  supreme  court,  and  the  judges  of  the  in- 
ferior courts,  shall  be  appointed  by  ballot  of  both  branches  of  the 
general  assembly."  The  tenure  of  their  office  is  during  good 
behavior. 

In  the  year  1825,  the  legislature  created  the  office  of  circuit 
judges  to  the  number  of  five,  and  elected  five  persons  to  fill  these 
offices.  In  1827,  the  legislature  repealed  the  law  creating  the 
courts  of  which  these  incumbents  were  judges;  and  it  was  said  to 
be  determined  thereby,  that  this  repeal  virtually  abrogated  the 
office,  notAvithstanding  the  declaration  contained  in  the  first  sec- 
tion of  the  sixth  article  of  the  constitution,  "that  the  judicial 
power  shall  be  vested  in  one  supreme  court,  and  such  inferior 
courts  as  the  general  assembly  shall  from  time  to  time  ordain  and 
establish."  The  tenure  of  the  office  was  during  good  behavior, 
beyond  all  question.  I  could  never  view  the  construction  right, 
which  was  said  to  abrogate  the  office,  though  it  w^as  placed  on  .'he 
ground  of  precedent,  and  extemporaneous  exposition  of  a 
[*140]  similar  case,  which  occurred  at  the  close  of  the  official 
term  of  the  elder  Adams'  presidency,  and  the  next  ses- 
sion of  congress  thereafter. 

I  have  since  that  time  had  occasion  to  express  the  opinion,  in  a 
case  in  this  court,  that  "  I  considered  the  shield  of  the  constitu- 
tion was  placed  between  the  officer  and  the  act  of  destruction; 
and  if  it  failed  to  afford  the  protection  guaranteed  by  its  broad 
and  comprehensive  declaration  of  his  right,  it  doubtless  was  be- 
cause he  neglected  to  seek  the  shelter  it  afforded."  {The  People 
V.  3lohley,  1  Scam.  227.)  I  could  not  then,  nor  do  I  now,  con- 
ceive, that  the  officer  chosen  in  such  a  case  under  the  constitu- 
tion, could  be  involved  in  the  act  of  destruction.  Tlie  destruction 
of  the  court  could  not  destroy  the  office  brought  into  being  under 
the  constitution.  Tliey  are  necessarily  separate  and  distinct. 
The  power  to  create  could  not  mean  an  equal  power  to  destroy. 
The  tenure  of  the  office  limited  the  power  over  the  officer.  The 
case  is,  however,  now  only  alluded  to  for  the  purjDose  of  showing, 
that  here  was  the  exercise  of  an  executive  function;  and  the  re- 
moval of  the  five  judges  by  the  legislative  department,  was  con- 
ceded to  be  the  exercise  of  a  power  incidental  to,  and  growing  out 
of,  the  power  of  appointment.  It  will  not  do  to  say  they  were 
removed  by  a  legislative  act,  which  merely  repealed  the  courts 
and  the  duties  of  the  office.  That  removal  could  alone  have  been 
done  by  an  impeachment,  or  by  an  address,  as  provided  by  the 
constitution. 

If  they  were  not  removed  by  virtue  of  an  executive  function, 
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exercised  by  the  general  assembly,  then  they  have  never  been  re- 
moved at  all,  unless  by  death. 

Instances  of  a  similar  chai-acter  have  occurred  in  the  frequent 
changes,  which  the  legislative  department  has  made  in  the  office 
and  laws  relative  to  judges  of  probate;  and  the  exorcise  of  their 
powers,  in  that  respect,  have  been  precisely  pai'allel. 

I  shall  now  notice  other  cases,  which  I  consider  of  similar 
aspect  and  import.  They  are  conceived  to  be  expositions,  which 
entitle  them  to  much  consideration. 

It  appears  from  the  legislative  journals  of  this  state,  that  an  act 
passed  the  legislature  in  1827,  which,  it  will  be  perceived,  was 
the  same  session  when  the  circuit  courts  were  abrogated;  and  a 
similar  act,  in  1835,  providing  for  the  election  of  state's  attorneys 
by  the  general  assembly,  thereby  removing,  in  effect,  as  was  sup- 
posed, those  attorneys  who  had  been  previously  nominated  and 
appointed  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate.  These  acts  the  council  of  revision  returned  to  the 
legislature,  with  their  objections,  as  unconstitutional.  These  ob- 
jections are  contained  in  the  extract  herewith  made. 

1st.  "  The  council  conceived,  that  the  first  section  of  the  bill, 
which  requires,  '  that  there  shall  be  elected  by  the  general  assem- 
bly, on  joint  vote,  at  the  present  session,  and  every  two 
years  thereafter,  one  state's  attorney  for  each  judicial  cir-  [^141] 
cuit,  now  or  hereafter  to  be  created  in  this  state,'  was  a 
violation  of  the  constitution  of  this  state.  A  bill,  containing 
similar  provisions,  was  presented  to  the  council  of  revision  on  the 
17th  day  of  February,  1827,  which  was  returned  by  the  council 
with  their  objections;  and  as  the  council  believe,  that  the  objec- 
tions then  made  to  the  passage  of  that  bill  have  lost  none  of  their 
force  by  time,  they  respectfully  recommend  them  to  the  consid- 
eration of  the  general  assembly,  as  applying  to  the  first  section  of 
the  bill  under  revision.  The  objections  were  as  follows,  to  wit: 
1st.  Because,  in  their  opinion,  no  evil  has  resulted  to  the  people 
under  the  manner  of  appointing  circuit  or  state's  attorneys,  as  the 
same  has  prevailed  ever  since  the  adoption  of  the  constitution  of 
this  state.  The  senate  are  considered,  by  the  council,  as  a  suffi- 
cient check  upon  improper  nominations  by  the  executive.  2d. 
Because  they  believe  the  appointment  of  the  officers  mentioned 
in  the  said  third  section  is  an  executive  function,  and  that  it 
ought  not  to  be  exercised  by  the  two  houses  of  the  general  as- 
sembly, unless  the  power  is  expressly  given  to  them  •  by  the  con- 
stitution.    The  first  article  of  that  instrument  is  as  follows : 

" '  The  powers  of  the  government  of  the  state  of  Illinois  shall 
be  divided  into  three  distinct  departments,  and  each  of  them  con- 
fided to  a  separate  body  of  magistracy,  to  wit:  those  which  are 
legislative  to  one,  those  which  are  executive  to  another,  and  those 
which  are  judiciary  to  another.  No  person,  or  collection  of  per- 
sons, being  one  of  these  departments,  shall  exercise  any  powers, 
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properly  belonging  to  either  of  the  others,  except  as  hereinafter- 
wards  expressly  directed  and  permitted.' 

"The  council,  after  a  careful  perusal  of  the  constitution,  have 
been  unable  to  lind  any  article  or  section,  which  expressly  directs 
or  permits  the  two  houses  of  the  general  assembly  to  make  the 
appointments  contemplated  by  this  act.  That  nomination  to 
office  is  exclusively  an  executive  function,  the  council  beg  leave 
to  quote  an  extract  of  a  letter  from  that  great  apostle  of  liberty, 
and  the  immortal  author  of  the  Declaration  of  Independence,  the 
late  Thomas  Jefferson.  The  letter  was  written  the  21st  Novem- 
ber, !816,  to  S.  Kercheval,  Esq.,  of  Virginia.  The  extract  is  as 
follows,  to  wit: 

"  '  I^omination  to  office  is  an  executive  function:  to  give  it  to 
the  legislature,  as  we  do,  is  a  violation  of  the  principle  of  the  sep- 
aration of  powers;  it  swerves  members  from  correctness,  by  temp- 
tation to  intrigue  for  office  for  themselves,  and  to  a  corru2>t  barter 
for  votes,  and  destroys  responsibility  by  dividing  it  among  a 
multitude.  By  leaving  nomination  in  its  proper  place,  among 
executive  functions,  the  principle  of  the  distribution  of  powers  is 
preserved,  and  responsibility  weighs  with  its  heaviest  force  upon 

a  single  head.' 
P14:2]  "  That  upright,  able,  and  popular  chief  magistrate.  Gov- 
ernor Morris,  in  his  valedictory  address  as  the  governor  of 
Ohio,  raises  his  warning  voice  against  confounding  the  different 
functions  of  the  government,  as  had  been. too  much  practiced  in 
that  state.  It  is  his  opinion,  that,  to  keep  the  different  depart- 
ments of  the  government  in  a  healthy  action,  it  is  necessary  that 
each  should  carefully  abstain  from  the  performance  of  acts  pro- 
perly belonging  to  another. 

"  3d.  The  council  object  to  the  third  section  of  the  bill,  because 
they  entertain  strong  doubts  whether  its  passage  will  not  be  a 
direct  violation  of  the  22d  section  of  the  3d  article  of  the  consti- 
tution.    The  section  is  as  follows: 

" '  The  governor  shall  nominate,  and,  by  and  with  the  advice 
and  consent  of  the  senate,  appoint  all  officers,  whose  offices  are 
established  by  this  constitution,  or  shall  be  established  by  law, 
and  whose  appointments  are  not  lierein  otherwise  provided  for: 
Provided,  however.  That  inspectors,  collectors,  and  their  deputies, 
surveyors  of  highways,  constables,  jailers,  and  such  inferior  offi- 
cers, whose  jurisdiction  shall  be  conlined  within  the  limits  of  a 
county,  shall  be  appointed  in  such  manner  as  the  general  assem- 
bly may  prescribe.' 

" '  State's  attorneys,  then,  are  not  officers  whose  jurisdictions 
are  confined  with  the  limits  of  a  county,  so  as  to  bring  them 
within  the  proviso  of  this  section.  Where  there  is  no  other  pro- 
vision in  the  constitution  than  those  above  quoted,  no  one  could, 
for  a  moment,  entertain  a  doubt,  that  this  bill  would  be  a  palpa- 
ble violation  of   that   instrument.     The   council   are,  however, 
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aware,  that,  in  the  first  section  of  the  schedule,  language  is  used, 
which,  by  a  very  broad  and  extended  construction,  might  autho- 
rize the  general  assembly  to  exercise  the  power  of  ap])ointing,  not 
only  circuit  or  state's  attorneys,  but  every  other  officer  (except 
they  be  elected)  to  be  commissioned  under  the  government;  and 
thus,  by  one  fell  swoop,  entirely  to  obliterate  from  that  sacred 
instrument  some  of  its  most  important  and  valuable  features. 
The  section  is  as  follows: 

"  '  An  auditor  of  public  accounts,  an  attorney  general,  and  such 
other  officers  of  the  state  as  may  be  necessary,  may  be  appointed 
by  the  general  assembly,  whose  duties  may  be  regulated  by  law.' 

"It  is  a  well  settled  and  sound  rule  of  construction,  that  the 
context  should  be  regarded,  as  well  in  construing  constitutions  as 
other  instruments  and  laws;  and  that  every  section  ought  to  be 
so  interpreted,  as  to  permit  every  other  article  to  stand  and  be 
operative.  If,  however,  this  broad  construction  is  to  prevail,  that 
the  legislature  may  appoint  these  officers,  the  first  article,  and 
the  22d  section  of  the  third  article  will,  in  a  great  degree,  become 
a  dead  letter.  The  distinction  between  the  legislative  and  execu- 
tive functions,  so  far  as  regards  appointments  to  office,  will 
be  abolished,  and  the  governor  and  senate  w411  be  stripped  [*14:3] 
of  all  the  appointing  power  conferred  on  them  by  the  con- 
stitution. 

"  The  council  cannot  accede  to  a  construction  of  that  instru- 
ment, which  will  obliterate  such  important  portions  of  it.  The 
council  greatly  regret  that  a  bill,  out  of  which  will  grow  such 
grave  and  important  questions,  should  be  presented  to  them  on 
the  last  day  of  the  session  of  the  general  assembly;  but,  as  they 
have  no  desire  to  interfere  with  the  constitutional  exercise  of  any 
power,  properly  belonging  to  the  legislative  department,  they 
have,  in  a  very  hasty  and  crude  manner,  thrown  together  their 
ideas  on  this  interesting  and  highly  important  subject,  and  trans- 
mit them,  without  delay,  to  the  legislature." 

"  When  the  above  objections  were  presented  to  the  house  of 
representatives,  that  body,  by  a  vote  of  25  to  8,  and  the  senate 
without  division,  concurred  in  the  views  of  the  council. 

"  2d.  The  council  object  to  the  bill,  because  the  office  of  state's 
attorney,  is  a  local  office,  and  five-sixths  of  the  legislature  are  not 
responsible  to  the  people,  whose  interests  are  principally  to  be 
affected  by  the  appointment.  Hence  it  follows,  that  a  majority 
of  the  legislature  may  impose  an  officer  upon  the  circuit,  although 
he  may  be  obnoxious  not  only  to  all  the  members  from  that  cir- 
cuit, but  also  to  the  people  residing  within  its  bounds;  and  yet 
that  majority  will  not  be  responsible  to  the  people,  whose  wishes 
and  interests  may  be  thus  disregarded.  This,  it  is  conceived,  is 
not  consistent  with  the  principles  of  a  republican  government, 
and  ought  never  to  be  adopted  as  the  basis  of  legislation,  unless 
the  constitution  expressly  required  it. 
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"  3d.  The  bill  violates  a  salutary  principle  of  free  govern- 
ment, by  vesting  in  tbe  same  department  the  power  of  creating 
and  tilling  the  same  office.  This  principle  may  lead  to  the  crea- 
tion of  unnecessary  offices,  for  the  sake  of  tilling  them  with  favo- 
rites; but,  leave  the  appointment  of  officers  to  the  executive  and 
senate,  or  to  the  people,  and  no  such  temptation  will  exist." 

The  act  of  1835,  having  repassed  the  legislature  by  a  constitu- 
tional majority,  notwithstanding  the  objections  of  the  council  of 
revision,  the  general  assembly  proceeded  to  elect  the  officers 
named  in  the  act ;  and,  they  having  entered  on  their  duties,  neces- 
sarily superceded  the  persons  who  had  been  previously  appointed 
to  the  office  of  circuit  attorneys.  The  question  is  now  pro- 
pounded, by  whom,  and  by  virtue  of  the  exercise  of  what  power 
or  function,  were  the  former  circuit  attorneys  removed  from 
office? 

The  council  say,  distinctly,  that  the  legislature  are  about  to  pro- 
ceed to  the  exercise  of  an  executive  function,  and  to  strip  the 
executive  of  a  portion  of  the  executive  attributes.  It  is  conceded 
they  did  so;  and,  by  the  exercise  of  the  implied  powers  of 
appointment,  virtually  removed  the  former  incumbents  from 
office,  the  name  of  which  was  changed,  but  the  duties  remained 
the  same. 

The  legislative  department  insisted  on  its  power  to  do 

[■^144]  the  act,  and  justified  it  under  the  provision  referred  to  by 

the  council,  contained  in  the  schedule  to  the  constitution. 

Here,  then,  was  another  instance  of  the  exercise  of  executive 
functions  by  the  legislature,  and  the  implied  power  to  remove  from 
office,  by  virtue  of  a  new  ajDpointment.  It  may  be  said,  it  was 
done  in  an  indirect  manner.  If  so,  it  was  a  still  more  extended 
exercise  of  the  power,  and  an  extension  never  before  claimed. 

Another  instance,  of  a  similar  character,  will  be  recited.  By 
the  8th  section  of  the  Aci  for  the  Construction  of  the  Illinois 
and  Michigan  Canal,  approved  10th  February,  1835,  the  gover- 
nor was  required,  by  and  with  the  advice  and  consent  of  the  sen- 
ate, to  appoint  tive  practical  and  skilful  persons,  to  constitute 
"  The  board  of  commissions  of  the  Illinois  and  Michigan  Canal." 
And  had  there  not  been  a  special  session  of  the  legislature,  the  per- 
sons appointed  would  have  held  their  offices  for  at  least  two  con- 
secutive years,  or  nearly  so,  even  if  the  legislature  had,  at  its 
regular  biennial  session,  repealed  the  law  under  which  they  were 
appointed.  The  special  session,  however,  having  been  held  on 
the  9th  of  January,  1836,  a  law  was  passed  and  approved,  repeal- 
ing the  act  of  the  10th  of  February,  1835,  and  declaring,  in  these 
words,  "  that  any  canal  commissioner,  heretofore  appointed  under 
any  law  of  this  state,  be,  and  the  same  is  hereby  declared  to  be 
out  of  office,  from  and  after  the  passage  of  this  act,  any  law  to  the 
contrary  notwithstanding."  (Acts  of  1836,  154;  Gale's  Stat. 
133.) 
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Here,  then,  was  another  removal  from  office  of  live  persons, 
whose  term  of  service  in  office  was  undefined ;  and  not  by  tlie 
power  that  gave  them  their  official  existence,  for  they  were  ap- 
pointed by  the  governor,  with  the  advice  and  consent  of  the  sen- 
ate, but  by  a  portion  of  one  part  of  the  power,  and  another  an 
entire  stranger  to  it,  the  house  of  representatives  never  having 
had  any  participation  in  the  act  of  appointment.  It  concurred 
in  this  act,  with  the  senate,  on  the  broad  declaration  of  removal. 
Was  this  declaration  an  executive  or  a  legislative  act?  Its  form 
is  legislative,  while  its  effect  is  clearly  executive,  because  it  is  a 
declaratory  act  of  removal  from  office;  and,  as  such,  should  be 
considered  in  its  nature  executive. 

In  further  illustration  of  the  practical  expositions,  which  the 
legislative  department  of  the  state  government  has  placed  on  the 
power  of  removal,  by  the  joint  action  of  the  two  branches  thereof, 
another  case  will  be  referred  to.  By  the  first  section  of  An  Act 
to  amend  An  Act  to  regulate  the  Penitentiary  (Acts  of  1835,  52), 
approved  9th  February,  1835,  it  is  provided,  "  That  there  shall 
be  elected  by  joint  vote  of  the  two  houses  of  the  general  assem- 
bly, at  its  (then)  session,  and  at  every  succeeding  session  there- 
after, a  warden  of  the  penitentiary,  who  should  be  commissioned 
by  the  governor  and  continue  in  office  for  the  term  of  two 
years,  and  until  his  successor  should  be  appointed  and  ["^145] 
qualified."  Under  this  act,  one  Benjamin  Enloe  was 
elected  to  the  office  of  warden,  on  the  10th  day  of  February, 
1837,  duly  commissioned  and  qualified  to  office,  and,  under  this 
act,  was  entitled  to  hold  it  for  the  term  of  two  years.  He  entered 
on  the  duties  of  the  office,  and  continued  therein  until  the  21st 
day  of  July,  1837,  when,  at  a  special  session  of  the  general  session 
of  the  general  assembly,  on  the  said  21st  day  of  July,  the  office 
was  abolished  by  an  act  of  the  general  assembly.  (Acts  of  July, 
1837,  47;  Gale's  Stat.  521.) 

Enloe,  conceiving  that  he  had  a  vested  interest  estate  in  the 
office,  for  the  whole  term  for  which  he  had  been  elected  by 
the  general  assembly,  demanded  payment  of  his  salary  for  the 
two  years;  and,  on  being  refused  payment  by  the  officers  of 
state,  obtained  from  this  court  a  rule  against  the  auditor,  to 
show  cause  why  a  mandamus  should  not  issue  against  him,  to 
compel  him  to  issue  a  warrant  in  favor  of  Enloe,  on  the  state 
treasurer,  for  the  salary  alleged  to  be  due,  beyond  the  day  of 
removal.     (1  Scam.  537.) 

The  case  was  argued  at  length,  by  able  counsel,  and  the  rule 
refused.  This  court,  on  that  occasion,  decided,  that  the  principle 
of  an  individual  having  an  estate  in  an  office  in  this  country,  was 
not  to  be  recognized.  That  whatever  was  the  ancient  common 
law  doctrine,  as  to  appointments  to  office,  and  the  tenure  by 
which  they  are  held,  under  our  constitution  and  laws  these  rules 
could  not  apply,  offices  being  created  for  the  benelit  of  the  peo- 
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pie,  and  the  public  interest  being  the  sole  object  of  their  creation, 
and  not  the  advantage  of  the  incumbent.  That,  while  in  Eng- 
land, an  office,  in  many  cases,  was  considered  an  incorporeal 
hereditament,  as  is  the  rule  in  the  case  of  a  right  of  way,  and  un- 
less the  statute  which  creates  the  office  limits  its  tenure,  it  is  an 
office  for  life,  as  at  common  law,  no  such  rule  could  prevail  in 
the  United  States ;  that  those  rules  and  principles  were  exploded 
among  us,  at  the  adoption  of  our  form  of  government,  and  were 
utterly  incompatible  with  our  free  institutions,  and  would  be,  if 
adopted,  subversive  of  the  fuudamental  principles  of  the  govern- 
ment itself. 

Such  must  have  been,  also,  the  opinion  of  the  general  assem- 
bly, on  the  exercise  of  the  power  to  remove  the  incumbent,  in 
this  case,  who  had  been  appointed  to  an  office  of  high  trust,  and 
of  prolit  to  himself,  by  the  mode  of  repealing  the  law,  and  trans- 
ferring the  duties  of  the  office  to  another  person. 

Thev  doubtless  did  not  do  the  act  without  some  great  necessity 
for  it,  and  with  which  the  public  interest  was  immediately  con- 
nected; and  which,  if  not  done,  might  be  materially  injured. 
The  source  of  his  appointment  having  been  from  their  action, 
they  properly  considered  they  possessed   equally   the  power  of 

removal,  and  I  think  justly  so. 
[*146]      It  may  be  said,  however,  in  this  case,  as  in  others,  that 
the  act  of  repeal  was  a  legislative  act,  and  therefore,  was 
strictly  not  a  removal  from  office. 

To  repudiate  such  an  idea,  it  may  be  emphatically  asked, 
whether  the  election  of  the  warden  to  office  was  not  the  exercise 
of  an  executive  function?  It,  I  conceive,  most  certainly  was. 
As,  however,  his  term  of  service  had  been  delined,  and  limited  to 
two  years,  and  as  he  could  not  be  removed  before,  but  for  cause, 
the  short  precess  of  repeal  was  resorted  to,  by  which  the  office 
was  taken  from  the  incumbent,  being  tantamount  to  a  removal. 

This  last  class  of  cases  shows  that  the  power  of  removal,  by 
appointment  of  other  persons  to  fill  the  station  of  their  predeces- 
sors by  the  general  assembly,  has  ever  been  considered  b}^  it  as 
an  inherent  power,  by  virtue  of  its  general  power  to  appoint  to 
office,  and  as  purely  incidental  thereto.  It  has  been  considered 
by  it,  as  a  continuing  power  always  in  vigor,  and  never  expended. 
It  cannot  be  justified  in  my  conception,  on  any  other  ground. 

No  argument  is  to  be  drawn  from  the  possible  abuse  of  the  ex- 
ercise of  the  the  power  by  the  executive,  because  he  has  been 
completely  stripped  of  nearly  all  and  every  grade  of  patronage  of 
ap])ointment  to  office,  having  nothing  left  of  the  executive  func- 
tion in  that  particular,  but  the  appointment  of  public  administra- 
tors, notaries  public,  and  some  other  unimportant  minor  officers, 
including  the  appointment  in  question,  of  M'hicli  it  is  now  con- 
tended he  has  also  been  shorn.  Whether  this  has  been  wisely 
done,  it  is  not  for  me  to  say,  or  determine.     The  responsibility, 
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which  should  always  rest  on  the  appointing  power,  has  been  lost 
by  its  division  among  a  numerous  body,  and  the  sense  of 
accountability  under  wdiich  it  should  act  so  divided  as  to  be 
entirely  unseen  and  unfelt.  No  reasoning,  then,  can  be  justly 
urged  on  the  ground  of  apprehension  that  the  executive  might 
causelessly  remove  worthy  men  from  office;  nor  is  it  any  evidence 
why  a  power  should  not  exist,  because  in  its  exercise  there  might 
be  a  possible  abuse. 

The  counsel  for  the  appellant  have  insisted,  that  a  decision  of 
this  court,  pronounced  in  the  case  of  the  people,  on  the  relation 
of  Matheny  v.  Mobley^  in  December  term,  1835,  has  decided  the 
case  at  bar;  and  that  the  question  in  that  case,  and  the  one  before 
the  court,  is  precisely  parallel.  If  this  be  so,  and  that  decision 
be  correct,  then  the  same  results  should  certainly  follow.  Let  us, 
however,  attentively  consider  that  case,  as  compared  with  the 
present.  One  of  the  questions  decided  in  that  case,  was,  that  the 
power  of  appointment  was  not  a  personal  trust  (in  other  words  a 
ministerial  act),  but  a  judicial  one,  exercised  by  virtue  of  powers 
conferred  by  the  constitution. 

It  was  contended  on  the  argument  in  that  case,  as  will  be  seen 
in  the  opinion  of  the  chief  justice,  and  a  statement  of  the  case, 
that  the  main  question  presented,  w^as,  whether  the  newly 
appointed  judge  had  the  authority  to  make  the  appoint-  [*14T] 
ment  of  Mobley,  by  virtue  of  his  office  of  judge. 

The  question  is  stated  in  the  opinion  of  the  chief  justice,  thus, 
"  The  pleadings  in  this  case  show,  that  Matheny  was  clerk  of  the 
circuit  court  of  Sangamon  county,  on  the  3d  day  of  May,  1835 ; 
and  that,  in  pursuance  of  an  act  of  the  legislature,  entitled  '  An 
act  to  establish  an  uniform  mode  of  holding  circuit  courts'  (Acts 
of  1835,  150;  Gale's  stat.,  182),  passed  on  the  7th  of  January, 
1834,  S.  T.  Logan  was  elected  judge  of  the  circuit  court  of  San- 
gamon county,  and,  in  virtue  of  said  office,  appointed  M.  Mobley 
clerk  of  the  circuit  court  of  said  county."     (1  Scam.  22  L) 

The  question  went  to  the  power  of  the  new  incumbent  in  the 
judicial  office,  to  displace  the  old  clerk,  and  was  predicated  on  the 
act  of  the  7th  January,  1835,  which  transferred  the  duties  of  the 
supreme  judges,  who  then  held  the  circuit  courts,  to  the  circuit 
judges,  who  were  appointed  under  the  new  act. 

In  the  general  opinion  of  the  court  I  concurred.  But  because 
of  a  difference  of  opinion,  and,  as  I  then  stated,  in  my  separate 
opinion,  "entertaining  some  views  not  entirely  in  accordance 
witli  the  opinion  on  which  the  judgment  of  the  court  may  be 
predicated,"  I  proposed  (then)  to  state  briefly  the  grounds  on 
which  they  were  founded.  I  proceeded  to  say,  "  many  and  differ- 
ent opinions  have  been  entertained  as  to  the  power  of  the  circuit 
courts,  and  the  judges  to  appoint  the  clerks  of  those  courts ;  some 
supposing  it  a  power  which  the  court  alone  could  exercise,  and 
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others  viewing  it  also  as  a  personal  power  attaching  to  the  officer 
as  distinct  from  the  court. 

"  The  6th  section  of  the  4th  article  of  the  constitution,  which 
gives  the  power  of  appointment,  is  couched  in  a  phraseology  very 
peculiar;  and  if  it  be  interpreted  literally  would  seem  to  admit  of 
no  doubt,  that  the  power  attached  to  the  person  of  the  officer  as 
the  court  itself. 

"  This  section  is  as  follows:  '  The  supreme  court,  or  a  majority 
of  the  justices  thereof,  the  circuit  court,  or  the  justices  thereof, 
shall  respectively  appoint  their  own  clerks.' 

"  It  is  manifest  from  this  language,  that,  in  asserting  under  it 
the  personal  right  of  appointment,  no  violence  would  be  dune  to 
the  plaiu  and  literal  signilication  of  the  language  used;  and  I  am 
free  to  confess,  that,  from  a  casual  examination  of  the  section,  I 
have  been  inclined  to  so  consider  it.  I  believe  I  have  not  been 
singular  in  such  opinion,  the  same  opinion  having  been  enter- 
tained, I  am  informed,  by  many  highly  intelligent  legal  men;  and 
if  I  am  not  greatly  mistaken,  it  has  been  practiced  on,  and  ap- 
pointments are  understood  to  have  been  made  under  such  a  view 
of  the  power,  considering  it  both  warranted  and  proper;  but 
more  mature  consideration,  and  the  possible  injurious  consequen- 
ces which  might  flow  from  such  an  interpretation,  have  induced 
me  to  conclude,  that  the  more  sound  construction  is,  that 
[*148]  it  is  not  a  power  attaching  to  the  person  of  the  officer, 
but  that  the  power  can  alone  be  exercised  by  him  as  the 
organ  of  the  court;  and  that  when  the  power  is  once  exercised, 
and  the  office  filled  by  an  appointment,  whether  in  vacation  or 
term  time,  the  incumbent  can  not  be  displaced  except  in  the 
manner,  and  for  the  causes,  provided  by  law."  "  The  office  is 
created  under  and  by  virtue  of  this  section  of  the  constitution; 
but  it  will  be  remarked,  while  thus  created,  its  duration  is  left 
undefined,  and,  being  so,  unless  its  tenure  was  defined  by  law,  it 
would,  we  should  apprehend,  be  of  indefinite  duration;  whether 
for  life  or  good  behavior  might  also  admit  of  much  doubt.  (1 
Scam.  227-7.) 

That  tenure  has,  by  the  23d  section  of  the  act  of  1829,  regulat- 
ing the  supreme  and  circuit  courts,  and  various  other  acts  of  the 
legislature,  been  in  some  measure  defined;  and  made  to  depend 
on  various  contingencies,  and  the  performance  of  certain  acts, — 
such  as  renewing  official  bonds;  keeping  his  office  at  the  county 
seat;  and  they  have  also  provided  for  the  manner  of  removal  for 
acts  of  malfeasance.  Considering  that  the  power  of  appointment 
under  the  constitution  is  committed  to  the  judges  of  the  court,  as 
the  organs  thereof,  and  is  not  a  mere  personal  authority  to  be  ex- 
excised  by  every  new  incumbent;  and  that  the  tenure  of  the  of- 
fice of  clerk  is  limited  and  defined  by  law,  that  the  causes  for 
which  the  clerk  shall  be  removed  have  also  been  defined,  and  the 
modes  of  proceeding  prescribed;  and  that  the  regularity  of  the 
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proceedings  and  records  of  the  courts,  and  duties  which  apper- 
tain to  the  office,  will  be  greatly  promoted  by  uniformity,  and  the 
stability  of  the  tenure  under  which  the  incumbents  hold  their  of- 
iices,  I  feel  constrained,  from  a  sense  of  what  I  am  convinced, 
upon  mature  reflection  of  the  points  made,  is  the  just  and  rational 
interpretation,  and  the  laws  relative  thereto,  to  concur  in  the 
judgment  of  the  court,  in  favor  of  the  relator.     (1  Scam.  229.) 

It  will  thus  be  perceived,  that  the  constitutional  power  of  the 
legislature  to  limit  the  tenure  of  the  office  of  the  clerk  was  never 
before  this  court;  nor  was  the  power  questioned  in  any  way  what- 
ever. That  my  concurrence  in  the  opinion  was  founded  on  the 
express  ground,  that  the  tenure  of  the  office  had  been  virtually  if 
not  actually  defined  by  legislative  enactments,  which,  while  they 
were  in  force,  were  obligatory  on  the  judges  of  the  courts;  and 
that  I  expressly  said,  while  the  tenure  was  left  undefined  by  the 
constitution,  the  office  would  be  of  indefinite  duration,  unless  de- 
fined by  law,  but  whether  for  life  or  good  behavior,  which  is  the 
same  thing,  might  also  admit  of  great  doubt. 

It  will  also  be  perceived,  that  the  former  practice  in  reference 
to  appointments  is  stated,  and  the  different  opinions  entertained 
in  relation  thereto  are  also  noticed.  I  think  a  very  clear  distinc- 
tion, however,  can  be  drawn  between  the  two  cases. 

Tlie  governor  may  have  occasion,  as  I  have  shown,  to  [*149] 
exert  the  power  of  removal  in  a  summary  manner,  in  a 
case  of  great  emergency,  like  the  one  I  have  supposed,  of  great 
public  danger,  and  to  avoid  similar  acts  of  indiscretion,  of  the 
character  stated.  The  causes  of  the  disclosure  might,  before  he 
acted,  produce  a  repetition  of  the  evils  he  intended  to  avoid  by 
the  act  of  removal. 

The  exercise  of  the  power,  at  the  moment,  might  be  of  infinite 
importance,  and  delay  might  produce  great  danger.  Not  so  with 
the  clerk;  the  court  may  stop  him  in  his  acts  of  misconduct;  may 
enforce  obedience  to  its  orders;  may  punish  him  for  his  con- 
tempts by  fine;  and  may  remove  him,  for  cause,  from  office. 
The  clerk  can  not  be  considered  as  the  agent  of  the  court.  The 
doctrine  of  accountability  in  the  court  for  his  act,  does  not  apply. 
The  responsibility  does  not  rest  on  it.  Tlie  clerk,  besides,  takes 
an  oath  of  office,  and  gives  bond  and  security  for  the  faithful  per- 
formance of  his  duties;  not  so  with  the  secretary,  who  gives  no 
bond  or  security  for  the  faithful  discharge  of  his  duties. 

In  1  Hawkins  412,  it  is  laid  down,  that  the  clerk  may  be  ad- 
judged, on  principles  of  the  common  law,  to  forfeit  his  office  by  a 
breach  of  the  condition  annexed  to  it ;  so  also  by  misfeasance  or 
non-feasance. 

The  existence  and  possession  of  this  comprehensive  judicial 
control  would  seem  to  exclude  the  reason  for  adopting  the  idea, 
that  a  clerk  can  be  removed  at  the  will  of  a  judge;  as  he  can  re- 
move him  for  cause,  when  facts  are  judicially  ascertained,  there 
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is  no  ground  on  which  to  base  the  presumption,  that  he  can  ob- 
tain a  power  by  implication  to  remove  without  cause.  An  officer 
who  is  unfaithful,  incompetent,  grossly  negligent,  or  who  abuses 
the  trust  reposed  in  him,  may  be  deprived  of  his  office  by  law. 

This  dispenses  with  the  necessity  for  a  resort  to  remove  by  the 
power  derived  from  implication.  It  has  been  aptly  said,  "  that 
powers  are  implied  from  necessity.  If  no  cogent  reason  exists, 
why  should  that,  which  is  not  in  express  terms  granted,  pass  by 
implication?  Such  a  construction  is  not  to  be  favored."  It  is  cer- 
tainly true,  that  this  authority  is  not  conferred  upon  the  judge  in 
any  larger  grant  than  in  the  case  of  the  governor,  and  that  the 
same  reasons  and  causes  which  render  it  proper  and  highly  expe- 
dient for  the  governor  to  exercise  the  power,  do  not  and  can  not 
exist  in  the  case  of  the  clerk.  It  will  not  be  denied,  that  the  sup- 
erintending power  of  the  court  will  always  be  sufficient,  under  its 
ordinary  rules,  for  every  proper  purpose,  and  commensurate  to 
any  exigency  which  may  arise.  I  therefore  conclude,  that  there 
is  no  analogy  in  the  two  cases,  under  the  principles  of  our  insti- 
tutions, between  the  department  of  the  judiciary,  and  that  of  the 
executive.  These  ideas  are  in  no  wise  original.  They  are  the  re- 
sults of  the  reflections  of  all  practical  men  on  these  subjects  ap- 
proved by  time,  and  fortified  by  past  experience.  It  is  for  these 
reasons,  I  apprehend,  that  the  supreme  court  of  Pennsyl- 
[^150]  vania  has  adjudged,  "  that  the  power  of  removal,  as  an 
incident  to  that  of  appointment,  has  never  been  held  to 
exist  beyond  the  executive  department;  and  does  not  extend  to 
officers  concerned  in  the  administration  of  justice." 

For  these  reasons  I  can  not  preceive  tlie  affinity,  which  it  is 
said  exists  in  the  case  of  The  People  v.  Mohley,  and  the  present 
one.  The  marks  of  dissimilarity,  and  the  cogent  reasons  for  the 
application  of  different  principles,  seems  to  me  most  apparent, 
and  to  my  mind  make  the  distinction  most  manifest. 

If,  however,  the  rule  laid  down  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Hannen,  referred  to  in  this  opinion, 
is  to  prevail,  and  shall  be  considered  directly  applicable  to  our 
courts,  in  reference  to  the  appointment  of  clerks,  I  trust  no  false 
pride  of  opinion  will  deter  me  from  adopting  that  rule,  which 
shall  be  most  in  consonance  with  the  true  interpretation  of  the 
constitution,  and  the  principles  best  calculated  to  subserve  the 
ends  of  justice. 

Where  error  is  made  apparent,  and  conviction  reaches  the 
human  breast,  it  were  a  double  sin  to  persist  in  wrong. 

I  have  deemed  it  unnecessary  to  advert  to  the  action  in  either 
branch  of  the  general  assembly,  on  the  power  of  the  governor  to 
remove  the  secretary,  because  of  the  conflict  in  the  opinions 
which  have  at  different  times  been  expressed  by  each,  and  con- 
sidering, moreover,  that  no  decisive  conclusions  are  to  be  deduced 
therefrom. 
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Upon  the  whole  case,  from  the  best  examination  and  reflection 
I  have  been  enabled  to  bestow  npon  it,  and  with  the  most  sincere 
desire  to  arrive  at  just  results,  I  have  come  to  the  following  con- 
clusions: 

1.  That  the  power  of  the  governor  to  remove  the  incumbent 
from  the  office  of  secretary  of  state,  is  a  power  incidental  to  the 
power  of  appointment  conferred  on  him  by  the  constitution,  the 
office  of  secretary  being  created  by  the  constitution,  and  the  ten- 
are  of  the  office  being  also  left  undefined  and  unlimited;  and 
that  therefore  the  incumbent  holds  his  office  at  the  will  of  the 
executive. 

2.  That  the  secretary  is  to  be  considered  a  subordinate  in  the 
executive  department  of  the  government,  subject  to  the  control 
and  supervision,  and  accountable  to  the  head,  of  that  depart- 
ment for  the  faithful  execution  of  the  duties  of  the  office,  and  re- 
movable at  its  pleasure. 

3.  That  this  power  of  removal  is  a  continuing  one,  always  in 
vigor;  and  that  the  appointment  of  another  person  to  the  office 
produces  the  removal  or  displacement  of  the  incumbent. 

I,  therefore,  concur  in  the  judgment  of  the  circuit  court,  and 
think  it  should  be  affirmed. 

LocKwooD,  Justice,  concurring  with  the  chief  justice: 

The  record  in  this  cause  exhibits  the  following  facts.  "At  the 
April  term,  1839,  of  the  Fayette  circuit  court,  Wicklifi'e  Kit- 
i^hell,  Esq.,  the  attorney  general,  on  behalf  of  the  people 
jf  the  state  of  Illinois,  on  the  relation  of  John  A.  M'Cler-  pl51] 
iiand,  filed  in  said  court  an  information  in  the  nature  of 
a  qiio  warranto,  setting  forth  that  Alexander  P.  Field,  without 
legal  grant,  right,  or  warrant  whatsoever,  had,  for  a  long  space  of 
time  then  last  past,  to  wit,  for  the  space  of  ten  days  last  past,  un- 
lawfully held  and  exercised  the  office  of  secretary  of  state  of  the 
state  of  Illinois,  and,  without  any  legal  right,  warrant,  or  grant 
whatsoever,  still  does  unlawfully  hold  and  exercise  the  said  office; 
and  that  he,  for  and  during  all  the  time  last  above  mentioned, 
without  any  legal  right,  warrant,  or  grant  whatsoever,  has 
claimed,  and  still  does  claim,  to  be  secretary  of  state,  and  to  hold 
and  exercise  the  said  office,  and  to  keep  the  seal  of  tlie  state 
aforesaid,  without  any  lawful  warrant,  grant,  or  right  so  to  do; 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Illi- 
nois." 

To  this  information  the  said  Field  filed  the  following  plea,  to 
wit:  "The  said  Field,  to  the  office,  duties,  and  emoluments  of 
secretary  of  state,  says,  he  is  lawfully  entitled,  by  appointment 
from  the  governor  of  the  state  of  Illinois,  by  and  with  the  con- 
sent of  the  senate  of  said  state,  on  the  23d  day  of  January,  1829; 
which  said  appointment  was  followed  by  a  commission  issue^  in 
the  usual  form,  under  the  great  seal  of  state,  (and  which  is  set 
forth  in  full  in  the  plea),  and  by  this  warrant  the  said  Field  has 
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used  during  all  the  time  in  the  said  information  mentioned,  all  the 
powers  and  duties  of  said  office,  and  received  the  emoluments 
appertaining  thereto,  as  he  well  might,  and  still  may.  Without 
this,  that  the  said  Field  has  unlawfully  held  and  exercised  the 
said  office  in  manner  and  form  as  is  by  the  said  information  sup- 
posed ;  all  of  which  he  is  ready  to  verify,"  &c. 

To  this  plea  the  people,  by  their  attorney  general,  replied,  ad- 
mitting the  appointment,  by  Ninian  Edwards,  then  governor  of 
the  state,  of  the  said  Field,  at  the  time  stated  in  the  plea;  and 
that,  in  pursuance  of  said  appointment,  he  lawfully  entered  upon 
the  discharge  of  the  duties  of  the  office,  and  continued  to  dis- 
charge them  from  the  time  of  his  appointment  until  the  time  of 
his  removed  as  afterwards  mentioned.  That  long  after  the  appoint- 
ment as  aforesaid,  to  wit,  on  the  first  Monday  in  August,  1838, 
Thomas  Carlin  was  elected  governor  of  the  state  of  Illinois,  and 
lawfully  entered  upon  the  discharge  of  the  duties  of  said  office, 
and  still  continues  to  exercise  and  discharge  them;  and  that  on 
the  lifth  day  of  April,  1839,  he,  being  governor  of  the  state,  did, 
at  the  county  aforesaid,  by  virtue  of  his  authority  as  governor, 
order  and  direct  in  writing,  under  his  hand  as  governor,  the  said 
Field  to  remove  from,  and  out  of,  said  office  of  secretary  of  state, 
and  to  desist  from  further  exercising  the  duties  of  said  office,  or 
from  enjoying  the  privileges  and  immunities,  or  from  taking  the 
emoluments  thereof;  and  did  then  and  there  remove  the  said 
Field  from  said  office ;  and  did  further  direct,  at  the  same 
[*152]  time  and  place,  by  virtue  of  his  authority  as  govenor, 
the  said  Field  to  deliver  up  to  the  said  M'Clernand,  the 
said  office,  and  all  the  records  and  papers  appertaining  to  the 
same,  together  with  the  seal  of  state,  x\nd  the  said  attorney 
general,  further  averred,  that  Thomas  Carlin,  then  being  governor, 
did,  by  virtue  of  his  authority  as  governor,  afterwards,  to  wit,  on 
the  fifth  day  of  April,  1839,  appoint  John  A,  M'Clernand,  the 
relator,  secretary  of  state,  and  did  then  and  there  authorize  the 
said  M'Clernand  to  enter  into  said  office,  and  to  exercise  the  du- 
ties of  the  same;  and  which  appointment  was  then  and  there  ac- 
cepted by  said  M'Clernar.d ;  and  afterwards,  on  the  same  day  and 
year  aforesaid,  the  said  M'Clernand,  so  authorized  as  aforesaid, 
did  then  and  there  call  upon  the  said  Field,  and  request  him  then 
and  there  to  deliver  up  to  him  said  office,  with  all  the  records 
and  papers  belonging  thereto,  and  also  the  seal  of  state;  which 
said  Field  refused  to  do,  and  still  refuses  to  do,  and  refuses  to 
move  out  of  and  from  said  office,  and  still  continues  to  exercise 
the  functions  thereof;  with  a  replication  and  prayer  of  judgment. 

To  this  replication  there  was  a  demurrer  by  Field,  and  a  join- 
der by  the  attorney  general. 

After  argument  heard,  the  court  below  gave  judgment  on  the 
demurrer  in  favor  of  plaintiffs  below,  that  Field,  the  defendant 
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below,  be  removed  from  said  office  of  secretary  of  state.     To  re- 
verse this  judgment,  an  appeal  has  been  taken  to  this  court. 

The  highly  important  question  arising  in  this  cause,  was  ar- 
gued at  great  length,  and  with  zeal  and  ability,  at  the  last  July 
term  of  this  court;  and  it  is  much  to  be  regretted  that  circum- 
stances existed  in  the  case,  that  required  immediate  decision.  It 
was  the  desire  of  the  court  to  have  taken  time  to  examine  the 
question  with  more  thoroughness  and  deliberation  than  the  press 
of  other  business,  and  the  shortness  of  the  time,  would  allow. 
But  the  relator  and  the  appellant  were  both  exercising  the  duties 
of  the  office,  and  in  a  few  days  important  elections  were  to  take 
place  in  the  state;  and,  unless  a  decision  was  made,  great  uncer- 
tainty would  exist  in  the  public  mind  as  to  the  person  to  whom 
returns  should  be  made,  and  probably  much  public  mischief 
would  ensue. 

The  court  in  view  of  the  necessity  of  the  case,  came  to  the  con- 
clusion (although  they  were  unable  to  accompany  their  decision 
with  their  reasons),  that  a  decision  was  absolutely  necessary  to  be 
made.  In  making  the  decision,  without  giving  the  reasoning  on 
which  it  was  based,  the  majority  of  the  court  were  fully  aware 
that  they  were  exposing  themselves  to  much  misconstruction  and 
misrepresentation;  but  considerations  of  duty  to  the  public  over- 
weighed  any  feelings  of  repugnance  that  they  possessed  to  be  thus 
subjected  to  misconstruction  and  abuse.  The  question  presented 
by  the  record,  is,  does  the  constitution  confer  on  the  governor  of 
this  state  the  power,  at  his  will  and  pleasure,  to  remove 
the  secretary  of  state  without  any  official  misconduct  on  [*153] 
the  part  of  the  secretary? 

In  being  thus  called  on  to  decide  this  question,  the  majority  of 
the  court  did  not  feel  that  they  were  required  to  decide  a  new  and 
controverted  point.  Two  former  decisions  of  this  court  had,  in 
our  estimation,  settled  the  question. 

The  constitution  of  this  state  says,  that  "  the  governor  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  the  senate, 
appoint  a  secretary  of  state."  It  also  says,  "  the  supreme  court, 
or  a  majority  of  the  justices  thereof;  the  circuit  courts  or  the 
justices  thereof,  shall  respectively  appoint  their  own  clerks."  By 
an  act  of  the  legislature,  passed  in  1819,  the  county  commission- 
ers' courts  were  authorized  to  appoint  their  clerks.  Now  if  the 
governor  has  by  implication  the  power  of  removing  the  secretary 
of  state,  then  the  same  language  used  in  relation  to  the  courts  in 
the  constitution  and  law  of  1819,  must  also,  by  implication,  have 
conferred  the  power  of  removal  on  the  courts ;  yet  this  court  in 
1822,  in  the  case  of  Street  against  the  county  commissioners  of 
Gallatin  county;  (Breese  25)  decided  "that  the  county  com- 
missioners' court  had  no  power  to  remove  Street  and  appoint 
another  clerk  to  said  court  ";  and  awarded  a  mandamus  to  restore 
[11— Scam.     Vol.  2.] 
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Street.     This  decision  received  the  unanimous  sanction  of  the 
court. 

In  the  case  of  the  People,  on  the  relation  of  Matheny,  against 
Mobley,  (1  Scam.  215,  decided  in  this  court  at  the  December 
term,  1835),  the  judge  of  the  circuit  court  of  Sangamon  county 
had  removed  Matheny  from  the  office  of  the  clerk  of  the  court, 
and  appointed  Mobley  to  be  his  successor.  Matheny  hied  his 
information,  and,  upon  the  case  coming  into  this  court,  it  was 
decided,  by  the  concurrence  of  all  the  justices,  that  the  judge  of 
the  circuit  court  of  Sangamon  county  had  no  power,  at  his  discre- 
tion, to  remove  the  clerk  of  said  court,  and  required  that  Matheny 
should  be  restored  to  his  office.  These  cases  are  considered  as 
directly  in  point,  and  as  deciding  the  doctrine,  that  the  appoint- 
ing power  has  not,  under  the  constitution,  the  power  of  removal 
from  office. 

The  case  of  The  People  v.  Mobley  was  ably  argued,  and  at  a 
time  when  no  party  excitement  mingled  in  the  discussion. 
Matheny  had  been  removed  by  a  judge  who  was  highly  esteemed, 
both  by  the  public  and  the  members  of  this  court,  for  his  sound 
learning,  and  the  purity  of  his  administration  of  justice.  The 
decision  was  made  on  great  deliberation,  and  has  been  universally 
acquiesced  in,  both  by  the  profession  and  the  public.  The  de- 
cision conforms  to  a  previous  decision  of  this  court,  made  at  an 
early  period  of  our  judicial  history,  and  is  also  in  perfect  con- 
formity with  the  repeated  action  of  the  legislature  in  relation  to 
removal  from  office. 

No  good  grounds  were  shown  in  the  argument  of  this 
[*154]  cause,  as  we  believed,  why  these  cases  should  be  overruled, 
and  consequently  we  feel  ourselves  bound  by  them.  These 
clerks  had  a  more  intimate  official  relation  to  their  respective 
courts,  than  the  secretary  has  to  the  governor.  It  is  also  to  be 
observed,  that  in  each  of  these  cases  the  whole  of  the  appointing 
power  had  concurred  in  the  removal ;  whereas,  in  this  case,  the 
secretary  had  been  removed  by  the  governor  alone,  \Vho  is  only  a 
part  of  the  appointing  power.  This  circumstance,  in  our  view, 
made  the  case  much  stronger  against  the  right  of  the  relator  to 
the  office.  In  addition  to  the  decisions  above  referred  to,  the 
governor,  during  the  late  session  of  the  legislature,  had  nominated 
the  relator  to  the  senate,  to  hll  the  office  of  secretary  of  state; 
which  body  rejected  the  nomination,  and,  by  a  vote  of  twenty- 
two  to  eighteen,  passed  the  following  resolution,  to  wit:  "That 
the  executive  does  not  possess  the  power  to  nominate  to  the  sen- 
ate a  secretary  of  state,  except  in  case  of  a  vacancy  in  that  office, 
and  that,  inasmuch  as  the  senate  has  not  been  advised  of  any 
vacancy  in  that  office,  the  nomination  of  John  A.  McClernand  be 
not  advised  and  consented  to  by  the  senate." 

By  this  resolution  of  the  senate,  we  understand  that  body  to 
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have  decided,  that  the  governor  had  no  power  to  remove  the  sec- 
retary. 

The  senate,  eqnally  with  the  governor,  are  elected  by  the  people. 
The  opinions  of  the  senators,  consequently,  are  entitled  to  respect- 
ful consideration. 

These  decisions  of  the  supreme  court,  the  repeated  acts  of  the 
legislature  in  relation  to  the  power  of  removal,  and  this  decision 
of  the  senate,  required  the  court,  as  it  seemed  to  us,  to  decide, 
that  the  governor  had  not,  by  the  constitution  of  this  state,  the 
power,  at  his  will  and  pleasure,  to  remove  the  secretary  of  state; 
and  consequently  judgment  was  rendered  at  the  last  term,  that 
the  judgment  of  the  circuit  court  should  be  reversed,  with  costs, 
to  be  paid  by  the  relator 

If,  in  making  this  decision,  an  error  has  been  committed  by  the 
majority  of  the  court,  it  is  committed  on  the  safe  side  of  the  ques- 
tion. Had  we  decided  that  the  governor  possessed  the  power 
of  removal,  the  court  would,  by  construction,  have  declared  the 
existence  of  a  power  in  the  governor,  which,  if  erroneously  de- 
cided, or  if  the  power,  in  the  judgment  of  the  public,  should  be 
abused,  could  only  have  been  remedied  by  the  expensive,  excit- 
ing, and  tedious  process  of  calling  a  convention,  and  altering  the 
constitution.  But  as  the  decision  was  made,  the  legislature  can, 
at  any  time,  if  they  deem  it  wise,  confer  the  power  ot  removal 
on  the  governor;  and  then,  if  injurious  consequences  should  re- 
sult, the  legislature  can  repeal  the  law,  and  remedy  the  evil. 

Having  thus  summarily  given  the  reasons  that  governed  the 
majority  of  this  court  in  making  their  decision  at  the  last 
term,  I  will  now  proceed  to  enquire  more  at  large  into  the  [*155] 
correctness  of  that  decision. 

On  the  argument  of  this  cause,  it  was  contended,  that  if  the 
court  decided  that  the  governor  had  no  power  to  remove  the  sec- 
retary, then  he  would  hold  his  oftice  for  life. 

If  this  consequence  flows  from  the  decision,  the  court  is  not 
responsible  for  it.  But  I  cannot  yield  my  assent  to  the  correct- 
ness of  the  conclusion.  What  is  a  life  office?  I  understand  by  a 
life  office,  an  office  held  during  the  life  of  the  incumbent,  irre- 
spective of  qualifications  or  moral  character.  He  holds  the  office, 
whether  he  discharges  its  duties  or  neglects  them,  and  whether 
he  acts  honestly  or  corruptly. 

At  common  law,  a  life  office  is  an  incorporeal  hereditament, 
and  the  officer  has  an  estate  in  the  office,  of  which  he  cannot  be 
deprived,  however  useless  the  office  may  be  to  the  public.  If  this 
is  a  correct  description  of  a  life  office,  it  is  not  entitled  to  favor 
from  any  quarter,  and  receives  none  from  me.  I  am,  however, 
satisfied  that  no  such  office  can  exist  under  our  constitution. 
The  judges,  whose  terms  of  office  are  the  most  durable  of  any  in 
our  government,  hold  only  during  good  behavior,  and  no  officer 
can  hold  by  a  more  stable  tenure.     By  the  constitution,  every 
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civil  officer  is  liable  to  impeachment  for  any  misdemeanor  in 
office,  and,  on  conviction,  is  removed.  This  provision  at  once 
puts  an  end  to  the  idea  of  a  life  office,  under  our  constitution. 
Where  the  constitution  creates  an  office,  and  leaves  the  tenure 
undelined  and  unlimited,  the  officer  holds  during  good  behavior, 
until  the  legislature  by  law  limits  the  tenure  to  a  term  of  years, 
or  authorizes  some  functionary  of  the  government  to  remove  the 
officer  at  will,  or  for  good  cause.  This  power  the  legislature  have 
an  undoubted  right  to  confer, 

Tlie  offices  of  auditor  of  public  accounts  and  attorney  general 
are  both  created  by  the  constitution,  and  the  tenures  of  these 
officers,  like  that  of  secretary  of  state,  are  unlimited.  The  legis- 
lature, however,  by  law,  have  limited  the  tenure  of  the  offices  of 
auditor  and  attorney  general  to  a  period  of  years. 

Holding  office  during  good  behavior  has  also  been  the  subject 
of  much  declamation,  and  is  by  many  repudiated.  Whether  any 
office  should  be  held  by  this  tenure  is  entirely  a  question  of  expe- 
diency, and  to  be  settled  by  tlie  framers  of  the  constitution.  Be- 
fore, however,  this  principle,  introduced  into  the  constitution  of 
the  United  States,  and  most  of  the  constitutions  of  the  original 
states,  by  the  venerated  patriots  of  the  revolution,  is  wholly  re- 
jected as  anti -republican,  pei'haps  a  few  suggestions  and  enquiries 
may  not  be  in  appropriate. 

What  is  a  public  office?  Is  it  not  a  public  trust,  created  for 
the  purpose  of  promoting  the  public  good?  What  quali- 
[*156]  ties  in  the  officer  are  requisite  to  enable  him  properly  to 
discharge  his  official  duties?  Are  not  intelligence,  integ- 
rity, faithfulness,  and  experience  essential?  In  whom  are  these 
combined  qualities  most  likely  to  be  found — in  the  novice,  or  in 
the  man  of  experience?  in  the  man  just  come  into  office,  or  the 
man  who  has  been  long  enough  in  office  to  have  gained  a  thorough 
knowledge  of  its  duties?  Will,  then,  the  public  gain  by  cloth- 
ing the  executive  with  power  to  remove  its  officers  at  his  will 
and  caprice?  By  frequent  changes,  is  not  the  probability  in- 
creased of  getting  not  only  incompetent,  but  dishonest  men  in 
office?  If  the  officer  is  honest,  faithful,  and  capable,  are  not  all 
the  objects  effected  that  were  intended  to  be  accomplished  by  the 
creation  of  the  office  ?  What  public  good  can  be  effected  by  the 
change  of  such  an  officer?  Wliat  greater  inducement  can  there 
be  to  the  faithful  discharge  of  official  duties,  than  the  knowledge 
that  the  incumbent  can  only  lose  his  office  by  negligently  or  cor- 
ruptly discharging  his  duties? 

Perha])s  it  would  not  be  unwise  to  enquire  why,  in  the  early 
history  of  our  country,  when  executive  removals  were  less  fre- 
quent than  at  present,  we  find  the  duties  of  office  more  diligently 
and  honestly  discharged?  And  why  so  rarely  defalcations  oc- 
curred ?  And  why,  since  officers  have  been  held  at  the  caprice  of 
some  functionary  of  the  government,  such  wide-spread  corrup- 
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tion  should  have  become  so  prevalent  among  the  public  officers, 
as  nearly  to  bankrujjt  the  treasury  of  the  nation? 

It  would  be  well,  also,  to  enquire  whether,  when  the  tenure  of 
office  is  very  short,  or  it  is  at  the  will  and  caprice  of  another, 
men  of  competent  talents,  independence,  and  integrity  are  likely 
to  accept  office?  Whetlier  the  officer  ought  to  hold  his  living 
upon  the  tenure  of  sacrificing  his  principles  and  opinions  at  the 
nod  of  another  person?  And  whether  this  would  not  be  making 
our  public  officers  the  sycophantic  and  corrupt  tools  of  power, 
rather  than  the  faithful  and  useful  serv^ants  of  the  people? 

Would  not,  then,  the  public  interests  be  best  promoted  by  con- 
tinuing faithful  public  servants  in  office,  and  by  providing,  at  the 
same  time,  by  judicious  legal  enactments,  for  the  punishment  and 
removal  of  the  unfaithful  and  corrupt?  It  is  not  the  province  of 
the  judge  to  answer  these  questions;  but  they  are  commended  to 
the  serious  consideration  of  those  whose  duty  it  is  to  devise  wise 
measures  to  promote  the  public  prosperity  and  happiness.  Should 
it  be  said,  that  holding  office  during  good  behavior,  is  essentially 
holding  office  for  life,  I  answer,  that  this  result  can  only  take 
place  on  condition  that  the  officer  faithfully  and  honestly  per- 
forms his  duty;  and  if  the  duties  of  the  office  are  well  performed, 
who  is  injured?  Does  the  public  service  sustain  any  detriment? 
But,  if  it  is  wrong  on  principle,  to  hold  office  during  good  be- 
havior, on  whom  does  the  blame  rest?  Surely  not  on  the  court, 
whose  only  province  is,  to  declare  what  the  constitution  or 
law  is,  without  the  power  to  make  either,  or  declare  what  [*157] 
either  should  be. 

The  constitution,  by  leaving  the  offices  of  secretary,  auditor 
and  attorney  general,  without  limiting  their  tenure,  has  left  it  a 
question  of  expediency  for  the  legislature  to  determine  by  law, 
for  what  length  of  time  these  officers  shall  continue  in  office;  for 
what  misconduct,  during  their  continuance  in  office,  they  shall 
forfeit  their  offices;  and  what  officers  or  tribunal  shall  determine 
when  the  forfeiture  has  occurred.  On  this  principle,  the  lirst 
legislature  ])assed  laws,  declaring  that  justices  of  the  peace  and 
notaries  public  should  hold  their  offices  during  good  behavior, 
and  the  latter  officers  still  hold  by  that  tenure. 

By  one  of  these  statutes,  justices  of  the  peace  could  only  be 
removed  by  impeachment  before  the  senate.  But  to  return  to 
the  question  before  the  court,  wdiether  the  constitution  of  this 
state  confers  on  the  governor  the  power  of  removing  the  secretary 
of  state  at  his  will  and  pleasure.  If  this  power  exists,  it  must 
be  f<)und  in  one  of  the  following  clauses  of  the  constitution,  to 
wit:  "The  executive  power  of  this  state  shall  be  vested  in  a 
governor."  "  He  may  require  information  in  writing  from  the 
officers  in  the  executive  department,  upon  any  subject  relating  to 
the  duties  of  their  respective  offices,  and  shall  take  care  that  the 
laws  be  faithfully  executed."     "  The  governor  shall  nominate, 
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and,  by  and  with  the  advice  and  consent  of  the  senate,  appoint  a 
secretary  of  state,  who  shall  keep  a  fair  register  of  the  official 
acts  of  the  governor,  and,  when  required,  shall  lay  the  same,  and 
all  papers,  minutes,  and  vouchers  relative  thereto,  before  either 
branch  of  the  general  assembly;  and  shall  perform  such  other 
duties  as  shall  be  assigned  him  by  law."  It  will  be  readily  con- 
ceded by  all,  that  in  none  of  these  provisions  of  the  constitution 
is  the  power  of  removal  expressly  conferred  on  the  governor.  I 
will,  therefore,  examine  each  of  these  clauses  of  the  constitution 
separately,  to  ascertain,  if,  by  any  fair  construction,  the  power  of 
removal  can  be  inferred  from  any  of  them. 

And,  first,  is  the  power  of  removal  conferred  on  the  governor, 
by  the  clause  vesting  the  executive  poM^er  in  the  governor?  It 
was  insisted,  on  the  argument,  that  ap])ointment  to  office,  and 
removal  from  office,  were  executive  functions ;  and  that  the  power 
of  removal  was  conferrisd,  by  this  provision,  on  the  governor. 
Before,  however,  any  such  construction  can  be  given  to  this 
clause,  it  will  be  necessary  to  look  further  into  the  constitution, 
and  ascertain  what  other  principles  it  contains,  that  may  be  af- 
fected by  the  construction.  The  constitution  authorizes  the 
supreme  and  inferior  courts,  to  appoint  their  own  clerks;  aiid 
authorizes  the  two  houses  of  the  general  assembly  to  appoint  the 
judges  of  the  supreme  and  inferior  courts;  the  treasurer,  auditor 

of  pnblic  accounts,  attorney  general,  public  printer,  and 
[*158]  such  other  officers  for  the  state  as  may  be  necessary.     The 

legislature,  under  this  clause,  authorizing  them  to  appoint 
"  such  other  officers  of  the  state  as  may  be  necessary,"  have  passed 
from  time  to  time  laws  authorizing  the  two  houses  of  the  general 
assembly,  to  appoint  state's  attorneys,  commissioners  to  con- 
struct the  Illinois  and  Michigan  canal,  fund  commissioners,  com- 
missioners for  internal  improvements,  and  a  great  variety  of  other 
commissioners  for  temporary  and  local  purposes.  The  legisla- 
ture, also,  by  giving  a  broad  construction  to  the  latter  clause  of 
the  twenty-second  section  of  the  third  article,  M-hich  is  as  follows: 
"  Inspectors,  collectors,  and  their  deputies,  surveyors  of  the  high- 
ways, constables,  jailers,  and  such  inferior  officers  whose  jurisdic- 
tion may  be  confined  within  the  limits  of  the  county,  shall  be 
appointed  in  such  manner  as  the  general  assembly  shall  pre- 
scribe," have  passed  laws,  authorizing  the  people  periodically  to 
elect  county  commissioners,  clerks,  recorders,  surveyors,  treas- 
m'ers  of  counties  and  probate  justices.  Within  the  last  six  years, 
the  governor  has  been  stripped  of  the  whole  appointing  power, 
with  the  exception  of  secretary  of  state,  notaries  public,  and  per- 
haps a  few  other  officers,  of  little  or  no  importance. 

The  constitution  also  authorizes  the  people,  periodically,  to 
elect  sheriffs,  coroners,  and  county  commissioners.  Now,  while 
I  willingly  agree,  the  appointment  to  office  is,  in  its  nature,  an 
executive,  rather  than  a  legislative  or  judicial  function,  and  it 
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perhaps  would  have  been  wise,  had  the  convention  so  considered 
the  subject,  and  conferred  the  whole  appointing  power  upon  the 
executive,  with  the  advice  and  consent  of  the  senate,  yet  a  care- 
ful examination  of  the  various  provisions  of  the  constitution,  in 
relation  to  the  power  of  appointing  the  officers  of  government, 
must  lead  to  any  other  conclusion,  than  that  the  convention  con- 
sidered the  appointing  power  an  executive  function. 

The  constitution  gives  the  appointment  of  the  most  important 
of  the  local  officers  to  the  people;  and  the  legislature,  to  carry 
out  what  they  believed  the  intention  of  the  framers  of  the  consti- 
tution, have  passed  laws  giving  the  appointment  of  nearly  all  the 
inferior  officers  either  to  the  people,  or  to  the  two  houses  of  the 
general  assembly.  On  two  occasions,  the  council  of  revision 
attempted  to  sustain  the  doctrine,  that  appointment  to  office  was 
an  executive  function,  and  ought  not  to  be  exercised  by  the  two 
houses;  but  the  views  of  the  council  were  not  finally  concurred 
in  by  the  legislature;  and  the  council  have,  since,  repeatedly 
given  their  sanction  to  the  passage  of  laws  authorizing  the  two 
branches  of  the  legislature,  and  the  people,  to  appoint  public 
officers.  After  the  governor  and  judges  of  the  supreme  court,  as 
members  of  the  council  of  revision,  and  the  legislative  body  have 
frequently,  and  at  different  sessions,  passed  laws  in  conflict  with 
the  doctrine,  that  the  appointing  to  office  is  an  executive 
function,  it  would  be  absurd,  whatever  our  theoretical  [*159] 
opinions  may  be,  any  longer  to  consider,  under  our  con- 
stitution, and  the  legislation  under  it,  that  appointment  to  office, 
is,  in  practice,  an  executive  function. 

But  were  I  still  disposed  to  insist  that  appointment  to  office  is 
an  executive  function,  it  by  no  means  follows,  that,  under  our 
constitution,  removal  from  office  is  also  an  executive  function. 
Although  the  power  of  the  president  to  remove  from  office,  under 
the  constitution  of  the  United  States,  has  been  the  generally  re- 
ceived doctrine,  yet  I  might  cite  distinguished  names  in  favor  of 
the  doctrine,  that  removal  from  office,  during  the  period  for  which 
the  officer  was  appointed,  can  only  take  place  in  pursuance  of  au- 
thority conferred  by  law.  Whether  this  doctrine  be  correct  or 
not,  it  is  not  my  present  purpose  to  enquire ;  but  I  shall  attempt 
to  show,  that  removal  from  office  is  not,  under  the  constitution 
and  laws  of  this  state,  an  executive  function.  If  it  be  an  execu- 
tive function,  it  follows,  that  the  governor,  at  his  will  and  caprice, 
and  without  any  official  delinquency  on  the  part  of  the  officer,  has 
the  power  to  remove  every  officer  in  the  government,  except 
judges,  from  secretary  of  state  down  to  constable.  It  must  be 
here  recollected,  that  this  power  is  nowhere  expressly  given  to  the 
governor,  and,  that  if  it  exists,  it  is  only  by  inferring  that  the 
convention  intended  to  vest  it  in  him,  by  conferring  on  him  the 
executive  power.  Can  it,  then,  for  a  moment  be  supposed,  that 
the  convention  intended  to  vest  in  the  governor  a  power,  which, 
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if  exercised,  would  completely  enable  him  to  defeat  the  will  of  the 
legislature  and  of  the  people,  in  the  appointment  of  nearly  ail  the 
officers  of  the  government?  To  suppose  that  the  convention 
could  be  guilty  of  so  great  a  piece  of  folly,  is  to  accuse  that  body 
of  a  want  of  discernment.  I  am  not  willing  to  admit  that  it  de- 
serves such  an  accusation.  It  certainly  could  not  have  been  the 
intention  of  its  members  to  clothe  the  governor  with  power  to  de- 
feat the  constitutional  authority  of  the  legislature  and  the  people, 
in  making  appointments  to  office.  It  was  urged,  on  the  argu- 
ment, that  the  convention  did  not  indulge,  in  any  manner,  a  jeal- 
ousy that  the  governor  would  abuse  the  power  conferred  on  him, 
but  that  its  members  reposed  a  liberal  confidence  in  him,  and 
were  willing  to  see  him  vested  with  all  the  ordinary  executive 
functions. 

This  argument,  however,  does  not  accord  with  the  fact  that 
nearly  all  the  appointing  power  is  conferred  either  on  the  people, 
or  on  other  departments  of  the  government. 

Executive  powers  and  prerogatives  have  for  ages  been  viewed 
with  distrust,  and,  in  most  of  the  state  constitutions,  as  few  powers 
are  conferred  on  the  governors  of  the  several  states,  as  the  nature 
of  the  executive  office  would  permit.  From  these  considerations 
I  have  come  to  the  conclusion,  that  the  governor  does  not  pos- 
sess the  power  to  remove  the  secretary  of  state,  under  the  grant 
of  executive  power. 

Secondly.  Does  the  governor  possess  the  power  of  re- 
[*160]  moval  under  that  clause  of  the  constitution  authorizing 
him  to  call  "  on  the  officers  in  the  executive  department 
for  information  in  writing  upon  any  subject  relating  to  the  duties 
of  their  respective  offices?"  The  constitution  does  not  designate 
what  officers  belong  to  the  executive  department,  but  the  general 
understanding  is,  that  the  secretary  of  state,  auditor  of  public  ac- 
counts, treasurer,  and  attorney  general  are  the  officers  contem- 
plated. 

The  same  objection  exists  to  the  power  of  removal,  as  one  inci- 
dent to  the  right  to  call  for  information,  as  lies  in  the  case  of 
claiming  the  power  under  the  clause  giving  the  executive  authority 
to  the  governor.  The  power  to  remove  would  cover  too  much 
ground.  It  would  enable  the  governor  to  defeat,  at  his  will,  sev- 
eral appointments  made  by  the  general  assembly.  Nor  is  it  nec- 
essary, as  the  former  action  of  the  government  proves,  that  the 
governor  should  possess  this  power  in  order  to  compel  these  offi- 
cers to  perform  this  duty.  Should  either  of  these  officers  refuse 
to  furnish  the  governor  with  any  information  that  lie  may  desire, 
and  which  it  is  their  duty  to  give,  he  may  be  impeached,  and, 
should  future  experience  prove  that  this  fear  of  imiieachment  is 
inadequate  to  produce  a  compliance  on  their  part,  the  legislature 
can  always  be  invoked  to  ]-»rovide  such  additional  remedies  as  shall 
produce  the  requisite  fidelity. 


1S39.]  Field  v.  The  People.  IGl 

Opinion  of  the  Court. 

Thirdly,  Does  that  provision  of  the  constitution,  whicli  requires 
that  the  governor  "  shall  take  care  that  the  laws  be  faithfully  ex- 
ecuted," empower  him  to  remove  the  secretary,  or  any  other  ofti- 
cer,  at  his  will  and  pleasure?  If,  as  has  been  shown  before,  the 
governor  possesses  the  power  of  removal  under  this  provision, 
then  he  may,  not  only  remove  the  secretary  of  state,  but  every 
other  oificer  in  the  state,  except  judges.  For  the  reasons  hereto- 
fore given,  no  such  power  can  be  implied  in  this  case.  Nor  is  it 
necessary  that  the  governor  should  have  this  power,  in  order  to 
enable  him  to  comply  with  this  injunction  of  the  constitution. 
All  that  the  constitution  contemplates  is,  that  the  governor  shall 
exercise  a  general  oversight  over  the  operations  of  the  laws,  and 
use  such  means,  as  the  laws  have  placed  in  his  hands,  to  overcome 
opposition,  and  remove  obstacles  to  their  due  enforcement.  If 
the  laws  be  defective,  or  inefficient,  it  would  doubtless  be  his  duty 
to  inform  the  legislature  of  such  defects,  and  point  out  proper 
remedies.  If  the  laws  be  opposed  by  force,  it  would  be  his  duty, 
as  the  chief  executive  of  the  state,  to  call  out  the  militia  to  aid 
the  civil  officer  to  put  down  such  opposition.  If  a  crime  be  com- 
mitted, and  the  perpetrator  escape  into  another  state  or  country , 
it  would  be  his  duty  to  demand  of  the  executive  of  the  state 
where  the  fugitive  had  fled,  that  he  be  delivered  up  to  the  courts 
of  this  state  for  trial.  Should  a  flagrant  crime  be  secretly  com- 
mitted, he  may,  by  proclamation,  give  notice  of  the  fact,  and  offer 
a  reward  for  the  discovery  of  the  perpetrator,  and  for  his 
apprehension.  In  these  and  similar  ways,  I  think  the  [*161] 
governor  will  find  full  scope  for  his  vigilance,  in  taking 
"  care  that  the  laws  be  faithfully  executed."  Should  the  secre- 
tary, or  any  other  officer,  neglect  or  refuse  to  perform  his  duty, 
the  laws  possess  sufficient  energy  to  compel  compliance,  without 
resorting  to  the  power  of  removal.  If  the  secretary  refuses,  or 
neglects,  to  perform  any  official  duty,  he  may  be  impeached.  lie 
may  also  be  compelled  to  perform  the  duty,  by  7)ianda7nus.  If 
he,  or  any  other  officer,  act  partially  or  oppressively,  from  a  ma- 
licious or  corrupt  motive,  it  is  a  fundamental  principle  of  our 
government,  that  he  may  be  punished,  by  a  criminal  prosecution. 
(15  Wend.  278.)  Tlie  sheriffs  of  the  different  counties  have  more 
duties  t6  perform,  in  relation  to  the  execution  of  the  laws,  than 
all  the  other  officers  in  the  state;  yet,  the  present  laws  are  abun- 
dantly sufficient  to  coerce  these  officers  to  a  faithful  discharge  of 
their  duties.  For  malfeasance,  oppression,  partiality  in  the  dis- 
charge of  their  duties,  or  for  any  palpable  omission  of  duty,  they  are 
liable  to  be  indicted,  and  on  conviction,  to  be  removed  from  office. 
In  addition  to  this,  a  party  injured  has  a  civil  action,  and  for  many 
neglects  of  duty,  the  courts  of  record  have  power  to  imprison 
them  for  contempt.  I  therefore  conclude  that  it  is  not  necessary, 
to  enable  the  governor  to  take  care  that  the  laws  be  faithfully  ex- 
ecuted, that  he  should  possess  the  royal  prerogative  to  remove  the 
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secretary,  or  any  other  officer.  If,  however,  as  I  have  before  ob- 
served, the  present  laws  are  inefficient,  it  will  be  within  the  scope 
of  legislative  competency,  to  provide  other  means  to  secure  the 
faithful  performance  of  official  duties.  Should  the  legislature 
deem  it  wise  to  vest  this  power  in  the  governor,  they  have  the 
right  so  to  do;  and  if  the  governor  is  to  have  this  power,  it  is 
much  better  that  it  should  be  by  legislative  grant,  than  by  the 
constitution. 

Fourthly.  Does  the  governor  possess  the  power  to  remove  the 
secretary,  in  virtue  of  the  clause  of  the  constitution  w^hicli  gives 
him,  by  and  with  the  advice  and  consent  of  the  senate,  power  to 
appoint  a  secretary  of  state  ?  If  the  power  exists,  I  am  willing  to 
admit,  that  in  this  clause  it  is  found.  Yet,  upon  a  much  more 
mature  consideration  of  the  subject,  than  I  was  able  to  bestow 
upon  the  question,  when  the  decision  was  made,  I  continue  of 
opinion,  that  the  governor,  according  to  the  settled  usage  and 
practical  construction  of  our  constitution,  does  not  possess  the 
power  of  removal  under  this  provision  of  the  constitution.  A 
question  in  relation  to  the  power  of  the  president,  to  remove  from 
office,  was  elaborately  discussed,  in  the  first  congress  that  was 
held  after  the  adoption  of  the  constitution  of  the  United  States, 
and  a  great  variety  of  conflicting  opinions  was  advanced,  by  the 

sages  and  patriots  who  composed  that  body.  The  debate 
[*162]  arose  on  a  bill  "for  establishing  an  executive  department, 

to  be  denominated  the  '  department  of  foreign  affairs. " 
(1  Story's  Laws  5.)  That  act,  among  other  things,  provides,  that 
the  secretary,  to  be  appointed  under  it,  "  shall  perform  and  exe- 
cute such  duties,  as  shall,  from  time  to  time,  be  enjoined  on,  or 
intrusted  to  him,  by  the  president  of  the  United  States,  agreeable 
to  the  constitution,  relative  to  correspondences,  commissions  or 
instructions  to,  or  with,  public  ministers  or  consuls  from  the 
United  States;  or  to  negotiations  with  public  ministers  from  for- 
eign states  or  princes;  or,  to  memorials,  or  other  applications, 
from  foreign  public  ministers,  or  other  foreigners;  or  to  such 
other  matters  respecting  foreign  affairs,  as  the  ])resident  of  the 
United  States  shall  assign  to  said  department;  and  furthermore, 
that  said  principal  officer  shall  conduct  the  business  of  the  said 
department,  in  such  manner  as  the  president  of  the  United  States 
shall,  from  time  to  time,  order  or  instruct."  By  the  second  sec- 
tion of  this  act,  a  chief  clerk  is  to  be  appointed,  "  who,  whenever 
the  said  principal  officer  shall  be  removed  from  office,  by  the  pres- 
ident of  the  United  States,"  shall  have  charge  of  the  office,  etc. 

It  is  apparent,  from  this  law,  that  the  officer  created  by  it  was 
the  mere  instrument  or  agent  of  the  president,  and  to  perform 
whatever  duties  the  president  directed,  in  relation  to  our  foreign 
affairs.  The  secretary  was,  as  one  of  the  leading  members  of  that 
congress  expressed  it,  "  as  much  an  instrument  in  the  hands  of 
the  president^  as  the  pen  is  the  instrument  of  the  secretary,  in 
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corresponding  Math  foreign  courts."  ISTotwithstanding  the  officer 
created  by  this  act,  was  made  the  agent  of  the  president,  and  had 
no  duties  assigned  him,  either  in  the  constitution,  or  law,  except 
to  obey  the  will  of  the  president,  yet  a  protracted  debate  ensued 
upon  the  question,  whether  the  president  had  the  power,  by  the 
constitution,  to  remove  this  officer,  whose  whole  duties  he  con- 
trolled, and  for  whose  fidelity  he  was  responsible  to  the  country. 

After  an  attentive  perusal  of  that  debate,  my  mind  is  left  in 
doubt,  whether  a  majority  of  the  house  of  representatives  were  of 
opinion,  that  the  president  possessed  the  power  of  removal,  under 
the  constitution,  or  whether,  as  the  power  of  removal  was  not  ex- 
pressly granted  by  the  constitution,  it  was  not  a  power  depending 
on  the  will  of  congress,  whether  it  should  be  granted  or  not. 

Mr.  Sedgwick,  a  distinguished  member  from  Massachusetts, 
and  who  voted  for  the  passage  of  the  bill,  says,  "  if  I  understand 
the  subject  rightly,  there  seems  to  be  two  opinions  dividing  the 
majority  of  this  house.  Some  of  these  gentlemen  seem  to  sup- 
pose, that  by  the  constitution,  and  by  implication,  and  certain  de- 
duction from  the  principles  of  the  constitution,  the  power 
vests  in  the  president.  Others  think,  that  it  is  a  matter  of  [*163] 
legislative  determination,  and  that  they  must  give  it  to  the 
president,  on  the  principles  of  the  constitution."  (2  Lloyd's 
Cong.  Reg.  5,  9.)  Mr.  Sedgwick,  further  said,  "  he  believed  there 
were  a  thousand  circumstances,  which  would  demand  a  removal 
from  office,  of  which  the  president  alone  could  be  the  proper 
judge;  therefore,  the  president  alone  ought  to  possess  the  power. 
He  excluded  cases  of  impeachment;  but  he  thought  it  was  in  the 
discretion  of  the  legislature  to  authorize  the  exercise  of  it,  because 
they  had  complete  power  over  the  officers  they  created.  Hence, 
he  deemed  it  necessary  to  make  an  express  grant  of  the  power  of 
removal ;  but  strike  out  these  words,  and  there  is  no  express  grant 
in  the  bill.  Now  if  he  was  right  in  his  construction,  it  became 
necessary  to  retain  the  words ;  they  could  do  no  harm,  for  reasons 
before  mentioned,  and  they  stand  very  well  with  the  amendment 
already  agreed  to,  to  wit,  '  whenever  the  said  principal  officer 
shall  be  removed  from  office  by  the  president  of  the  United 
States.'  If  he  erred  in  judgment,  no  injury  could  arise  from  the 
error.  But  if  other  gentlemen  err  in  their  construction,  we  have 
a  weak,  decrepid  explanation,  which  the  president  may  not  easily 
understand.  For  if  he  supposes  the  constitution  totally  silent,  he 
can  hardly  draw  authority  from  your  law ;  and  he  will  be  reduced 
to  the  dilemma  of  acting  in  the  manner  related  of  the  late  gover- 
nor of  Virginia,  by  an  honorable  gentleman  from  that  state  (Mr. 
White),  which  is  by  no  means  to  be  wished."  These  remarks  of 
Mr.  Sedgwick  were  made  in  opposition  to  a  motion  to  strike  out 
the  words,  "  to  be  removable  by  the  president,"  which  were  con- 
tained in  the  bill,  as  originally  presented  to  the  house.  The  mo- 
tion to-  strike  out,  however,  prevailed.     Mr,  Hartly,  who  also 
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voted  for  the  bill,  as  it  finally  passed,  says,  that  he  "  was  against 
striking  out,  and  so  would  every  gentleman  be,  he  trusted,  who 
was  not  fully  convinced  that  the  power  of  removal  vested,  by  the 
constitution,  in  the  president.  He  owned,  he  had  some  doubts 
on  that  head,  himself;  perhaps  some  others  might  be  in  the  same 
predicament;  but  he  had  none,  with  respect  to  the  propriety  of 
the  president's  exercising  that  prerogative,  and  therefore  should 
readily  consent  to  granting  it;  this  might  be  done  by  retaining 
the  words,  and  without  going  beyond  the  avowed  limits  of  the 
legislative  authority."     (2  Lloyd's  Cong.  Reg.  5,  9.) 

Mr.  Lawrence,  who  also  voted  for  the  bill,  on  its  passage,  and 
took  an  active  part  in  the  debate,  concluded  his  speech,  in  these 
words:  "  Li  the  case  of  removal,  the  constitution  is  silent;  the 
wisdom  of  the  legislature  should,  therefore,  declare  in  what  place 
the  power  resides."     (4  Elliott's  Debates  168.) 

Mr.  Baldwin,  of  Georgia,  says,  "  I  say  it  is  not  a  natural  con- 
sequence, that  the  power  which  appoints,  should  have  the 
[*164]  power  of  removal."  (4  Elliott's  Debates  205.)  Tlius  we 
iind,  that  several  members  of  distinction,  expressed,  in  de- 
bate, strong  doubts,  whether  the  president  had,  under  the  consti- 
tion,  power  to  remove  an  officer,  whose  duties  were  to  be  assigned 
and  regulated  by  the  president  himself;  and  yet  several  of  these 
same  members  voted  for  the  passage  of  a  law  implying,  that  the 
president,  by  the  constitution,  had  the  power  of  removal.  This 
act  passed  the  house  of  representatives,  by  a  vote  of  twenty -nine 
in  the  affirmative,  and  twenty-two  in  the  negative;  and  it  passed 
the  senate  by  an  equal  division  of  that  body,  the  elder  Adams, 
then  being  vice-president,  giving  the  casting  vote  in  its  favor. 
This  decision  of  congress  has  been  strongly  urged  upon  this  court, 
as  settling,  not  only  the  construction  of  the  constitution  of  the 
United  States,  but  of  this  state.  This  position  I  can  not  assent 
to.  Legislative  construction,  although  entitled  to  great  respect, 
is  not  binding  upon  courts.  No  doubt  this  decision  of  congress, 
followed  by  the  practice  of  the  federal  government,  for  a  long 
time,  in  unison  with  it,  would  furnish,  to  the  courts  of  the  union, 
strong  reasons  for  adopting  it  as  the  correct  construction  of  the 
constitution  of  the  United  States;  but  when  this  court  is  asked 
to  adopt  the  same  decision,  as  a  correct  construction  of  the  con- 
stitution of  this  state,  it  becomes  the  duty  of  the  court  to  en- 
quire, whether  the  reasons  for  that  decision  were  sufficiently  com- 
prehensive to  include  the  case  on  which  we  are  called  to  decide. 
The  debate  that  arose,  while  that  bill  was  pending  before  con- 
gress, furnishes  the  reasons  and  opinions  of  the  members;  and, 
from  that  debate,  I  think  great  uncertainty  exists,  whether  a  ma- 
jority of  congress  entertained  the  opinion,  that  the  president  pos- 
sesses the  power  of  removal,  under  the  constitution;  and  hence,  I 
conclude,  it  is  not  a  precedent  that  ought  to  govern  this  court. 
But,  had  this  court  come  to  the  conclusion,  that  the  passage  of 
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this  act  of  congress  was  a  strong  precedent  in  favor  of  the  doc- 
trine, that  the  constitution  of  the  United  States  confers  on  the 
president  the  power  of  removal,  it  would  still  be  our  duty  to  de- 
cide, wdiether  the  governor  has  that  same  power,  and  if  so,  in  what 
clause  of  the  constitution  this  power  is  contained. 

On  this  point,  the  debates  in  congress,  in  1789,  and  the  opin- 
ions of  distinguished  commentators,  would  be  a  very  uncertain 
guides,  as  I  shall  now"  proceed  to  show. 

The  Federalist  is  a  work  universally  recognized  as  a  production 
of  great  merit,  and  much  relied  on,  both  by  legislators  and  judges, 
to  settle  the  true  construction  of  the  constitution  of  the  United 
States.  It  was  written  by  Madison,  Hamilton,  and  Jay,  for  the 
express  purpose  of  inducing  the  people  of  the  United  States  to 
adopt  the  constitution.  In  the  77th  number  of  that  work, 
the  author  says,  that  "it  has  been  mentioned,  as  one  of  the  [*165] 
advantages  to  be  expected  from  the  cooperation  of  the  sen- 
ate in  the  business  of  appointments,  that  it  would  contribute  to 
the  stability  of  the  administration.  The  consent  of  that  body 
would  be  necessary  to  displace,  as  well  as  to  appoint.  A  change 
of  the  chief  magistrate,  therefore,  would  not  occasion  so  violent 
or  so  great  a  revolution,  in  the  offices  of  the  government,  as  might 
be  expected,  if  he  were  the  sole  disposer  of  offices.  Where  a  man, 
in  any  station,  had  given  satisfactory  evidence  of  his  htness  for  it, 
a  new  jDresident  would  be  restrained  from  attempting  a  change  in 
favor  of  a  person  more  agreeable  to  him,  by  the  apprehension  that 
the  discountenance  of  the  senate  might  frustrate  the  attempt,  and 
bring  some  degree  of  discredit  on  himself.  Those  who  can  best 
estimate  the  value  of  a  steady  administration,  will  be  most  dis- 
posed to  prize  a  provision,  which  connects  the  official  existence 
of  public  men  with  the  approbation  or  disapprobation  of  that 
body,  which,  from  the  greater  permanency  of  its  own  composi- 
tion, will,  in  all  probability,  be  less  subject  to  inconstancy,  than 
any  other  member  of  the  government." 

The  number  of  the  Federalist,  from  which  the  above  extract  is 
taken,  is  generally  supposed  to  have  been  written  by  General 
Hamilton. 

This  great  statesman,  it  is  well  known,  was  in  favor  of  a  strong 
national  government,  and  his  political  opponents  have  gone  so 
far  as  to  charge  him  with  being  a  great  admirer  of  monarchy, 
with  all  its  attendant  trappings  and  prerogatives.  Yet,  desirous 
as  he  undoubtedly  was,  of  an  efficient  and  powerful  chief  magis- 
trate, he  was  clearly  and  decidedly  of  opinion,  that  the  president 
did  not  possess  the  royal  prerogative  of  removal  from  office. 

This  statesman  well  knew,  if  the  American  people  should  be- 
lieve, that  the  constitution  conferred  this  enormous  power  on  the 
president — a  power,  which,  in  Great  Britain,  enables  the  mon- 
arch to  control  the  parliament  of  that  immense  empire  at  his  will 

that  they  would  reject  the  constitution  proposed  for  their  adop- 
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tioii.  The  opinion,  therefore,  expressed  in  the  Federalist,  that 
the  president  alone  does  not  possess  the  power  of  removal,  is  en- 
titled to  the  more  weight,  coming  as  it  does,  from  General  Ham- 
ilton; who,  I  have  no  doubt,  was  not  onlj  a  sincere  j^atriot,  but 
an  eminent  statesman,  and  a  profound  lawyer. 

Ju.dge  Story,  in  his  abridged  "  Commentaries  on  the  constitu- 
tion," (1)  asks  these  questions,  "  To  whom,  in  the  absence  of  leg- 
islation, does  the  power  of  removal  belong?  To  the  appointing 
power,  or  to  the  executive?     To  the  president  and  senate,  who 

have  concurred  in  the  appointment,  or  in  the  president 
[*166]  alone? "     In  answering  these  questions,  he  has  discussed 

both  sides,  with  great  power  and  ability.  In  order  that 
no  injustice  may  be  done  this  able  and  enlightened  judge,  I  shall 
quote  all  he  says  on  the  subject,  in  his  abridged  work.  "  This 
subject,"  he  says,  "  is  a  vastly  important  practical  question,  and, 
in  an  early  stage  of  the  government,  underwent  a  most  elaborate 
discussion.  The  language  of  the  constitution  is,  that  the  presi- 
dent '  shall  nominate,  and,  by  and  with  the  advice  and  consent  of 
the  senate,  appoint,  &c.'  The  power  to  nominate  does  not  nat- 
urally or  necessarily  include  the  power  to  remove;  and,  if  the 
power  to  appoint  does  not  include  it,  then  the  latter  belongs  con- 
jointly to  the  executive  and  the  senate.  In  short,  under  such  cir- 
cumstances, the  removal  takes  place  in  virtue  of  the  new  appoint- 
ment, by  mere  operation  of  law.  It  results,  and  is  not  separable, 
from  the  appointment  itself."  "  This  was  the  doctrine  main- 
tained with  great  earnestness  by  the  Federalist;  and  it  had  a 
most  material  tendency  to  quiet  the  just  alarms  of  the  overwhelm- 
ing influence,  and  arbitrary  exercise,  of  this  prerogative  of  the 
executive,  which  might  prove  fatal  to  the  personal  independence 
and  freedom  of  opinion  of  public  officers,  as  well  as  to  the  public 
liberties  of  the  country.  Indeed,  it  is  utterly  impossible  not  to 
feel,  that,  if  this  unlimited  power  of  removal  does  exist,  it  may 
be  made,  in  the  hands  of  a  bold  and  designing  man,  of  high  am- 
bition and  feeble  principles,  an  instrument  of  the  worst  oppres- 
sion and  most  vindictive  vengeance.  Even  in  monarchies,  while 
the  councils  of  state  are  subject  to  perpetual  fluctuations  and 
changes,  the  ordinary  officers  of  the  government,  are  permitted 
to  remain  in  the  silent  possession  of  their  offices,  undisturbed  by 
the  policy  or  the  passions  of  the  favorites  of  the  court.  But,  in 
a  republic,  where  freedom  of  opinion  and  action  are  guarantied 
by  the  very  first  principles  of  the  government,  if  a  successful  party 
may  first  elevate  their  candidate  to  office,  and  then  make  him  the 
instrument  of  their  resentments,  or  their  mercenary  bargains;  if 
men  may  be  made  spies  upon  the  actions  of  their  neighbors,  to 
displace  them  from  office;  or,  if  fawning  sycophants  upon  the 

(1)  p.  568.  See  also,  3  Story's  Com.  388  and  following  pages,  where  the 
same  subject  is  discussed  more  at  large,  and  from  which  I  have  also  taken  a 
short  extract. 
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popular  leader  of  the  day,  may  gain  his  patronage,  to  the  exclu- 
sion of  worthier  and  abler  men,  it  is  most  manifest,  that  the  elec- 
tions will  be  corrupted  at  the  very  source,  and  those  who  seek  of- 
fice will  have  every  motive  to  delude  and  deceive  the  people.  It 
was  not,  therefore,  without  reason,  that  in  the  animated  discus- 
sion already  alluded  to,  it  was  urged,  that  the  power  of  removal 
was  incident  to  the  power  of  appointment;  that  it  would  be  a 
most  unjustifiable  construction  of  the  constitution,  and  of  its  im- 
plied powers,  to  hold  otherwise.  That  such  a  prerogative,  in  the 
executive,  was,  in  its  own  nature,  monarchical  and  arbitrary,  and 
eminently  dangerous  to  the  best  interests  as  well  as  to  the  liber- 
ties of  the  country.  It  would  convert  all  the  officers  in  the 
country  into  the  mere  tools  and  creatures  of  the  presi- 
dent. A  dependence  so  servile,  on  one  individual,  would  [*167] 
deter  men  of  high  and  honorable  minds  from  engaging  in 
the  public  service.  And  if,  contrary  to  expectation,  such  men 
should  be  brought  into  office,  they  would  be  reduced  to  the  ne- 
cessity of  sacrihcing  every  principle  of  independence  to  the  will 
of  the  chief  magistrate,  or  of  exposing  themselves  to  the  disgrace 
of  being  removed  from  office;  and  that,  too,  at  a  time  when  it 
might  no  longer  be  in  their  power  to  engage  in  other  pursuits. 

"  On  the  other  hand,  those  who,  after  the  adoption  of  the  con- 
stitution, held  the  doctrine,  (for  before  that  period,  it  never  ap- 
pears to  have  been  avowed  by  any  of  its  friends,  although  it  was 
urged  by  its  opponents,  as  a  reason  for  rejecting  it),"that  the 
power  of  removal  belonged  to  the  president,  argued,  that  it  re- 
sulted from  the  nature  of  the  power,  and  the  convenience,  and 
even  necessity,  of  its  exercise. 

"  It  was  clearly  in  its  nature  a  part  of  the  executive  power,  and 
was  indispensable  for  a  due  execution  of  the  laws,  and  a  regular 
administration  of  the  public  affairs.  What  would  become  of  the. 
public  interests,  if,  during  the  recess  of  the  senate,  the  president 
could  not  remove  an  unfaithful  public  officer?  If  he  could  not 
displace  a  corrupt  ambassador  or  head  of  department,  or  other 
officer  engaged  in  the  finances  of  expenditures  of  the  government  ? 
If  the  executive,  to  prevent  a  non-execution  of  the  laws,  or  a  non- 
performance of  his  own  proper  functions,  had  a  right  to  suspend 
an  unworthy  officer  from  office,  this  power  was  in  no  respect  dis- 
tinguishable  from  a  power  of  removal.  In  fact,  it  is  an  exercise, 
though  in  a  more  moderate  form,  of  the  same  poM-er.  Besides,  it 
was  urged,  that  the  danger  that  the  president  would  remove  good 
men  from  office  was  wholly  imaginary.  It  was  not  by  the 
splendor  attached  to  the  character  of  a  particular  president,  like 
Washington,  that  such  an  opinion  was  to  be  maintained.  It  was 
founded  on  the  structure  of  the  office.  The  man  in  whose  favor 
a  majority  of  the  people  of  the  United  States  would  unite  to  elect 
to_  such  an  office,  had  every  probability,  at  least,  in  favor  of  his 
principles.     He  must  be  presumed  to  possess  integrity,  independ- 
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ence,  and  high  talents.  It  would  be  impossible  that  he  should 
abuse  the  patronage  of  the  government,  or  his  power  of  removal, 
to  the  base  purposes  of  gratifying  a  party,  or  of  ministering  to 
his  own  resentments,  or  of  displacing  upright  and  excelleiit  of- 
ficers, for  a  mere  difference  of  opinion.  The  public  odium,  which 
would  inevitably  attach  to  such  conduct,  would  be  a  perfect  se- 
curity against  it.  And,  in  truth,  removals  made  from  such  mo- 
tiv^es,  or  with  a  view  to  bestow  the  offices  upon  dependents  or 
favorites,  would  be  an  impeachable  offense,"  "  That  the  final  de- 
cision of  this  question,  in  favor  of  the  executive  power  of  removal, 
was  greatly  influenced  by  the  exalted  character  of  the  ])resident 

then  in  office,  was  asserted  at  the  time,  and  has  always 
[*168]  been  believed.     Yet,  the  doctrine  was  opposed,  as  well  as 

supported,  by  the  highest  talents  and  patriotism  of  the 
country.  The  public,  however,  acquiesced  in  this  decision;  and 
it  constitutes,  perhaps,  the  most  extraordinary  case  in  the  history 
of  the  government,  of  a  power  conferred  by  implication  on  the 
executive,  by  the  assent  of  a  bare  majority  of  congress,  which  has 
not  been  questioned  on  many  other  occasions.  Even  the  most 
jealous  advocates  of  state  rights,  seem  to  have  slumbered  over 
this  vast  reach  of  authority,  and  have  left  it  untouched,  as  the 
neutral  ground  of  controversy  in  which  they  desired  to  reap  no 
harvest,  and  from  which  they  retired  without  leaving  any  protes- 
tations of  title  or  contest."  "  Nor  is  this  general  acquiescence 
and  silence  without  a  satisfactory  explanation.  Until  a  very  re- 
cent period,  the  power  had  been  exercised  in  few  cases,  and  gen- 
erally in  such  as  led  to  their  own  vindication.  During  the  ad- 
ministration of  President  Washiflgton  few  removals  were  made, 
and  none  without  cause;  few  were  made  in  that  of  the  first  Pres- 
ident Adams,  In  that  of  President  Jefferson,  the  circle  was 
greatly  enlarged;-  but  yet  it  was  kept  within  narrow  bounds,  and 
with  an  express  disclaimer  of  the  right  to  remove  for  difference 
of  opinion,  or  otherwise  than  for  some  clear  public  good. 

"In  the  administrations  of  the  subsequent  presidents,  Madi- 
son, Monroe,  and  J.  Q.  Adams,  a  general  moderation  and  for- 
bearance were  exercised,  with  the  approbation  of  the  country,  and 
without  disturbing  the  harmony  of  the  system.  Since  the  induc- 
tion into  office  of  President  Jackson,  an  opposite  course  has  been 
pursued;  and  a  system  of  removals  and  new  appointments  to  of- 
fice, has  been  pursued  so  extensively,  that  it  has  reached  a  very 
large  proportion  of  all  the  offices  of  honor  and  profit  in  the  civil 
departments  of  the  country.  This  is  matter  of  fact,  and  beyond 
the  statement  of  the  fact,  it  is  not  the  intention  of  the  commen- 
tator to  proceed.  This  extraordinary  change  of  system  has 
awakened  general  attention,  and  brought  back  the  whole  contro- 
versy, with  regard  to  the  executive  power  of  removal,  to  a  severe 
scrutiny.  Many  of  the  most  eminent  statesmen  in  the  country 
have  expressed  a  deliberate  opinion,  that  it  is  utterly  indefensible, 
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and  that  the  onlj  sound  interpretation  of  the  constitution,  is  that 
avowed  upon  its  adoption;  that  is  to  say,  that  the  power  of  re- 
moval belongs  to  the  appointing  power. 

"  Whether  the  predictions  of  the  original  advocates  of  the  exec- 
utive power,  or  those  of  the  opposers  of  it,  are  likely  in  the  future 
progress  of  tlie  government  to  be  realized,  must  be  left  to  the 
sober  judgment  of  the  community  and  to  the  impartial  award  of 
time.  If  there  has  been  any  aberration  from  the  true  constitu- 
tional exposition  of  the  power  of  removal,  which  the  reader  must 
decide  for  himself,  it  will  be  difficult,  and  perhaps  impracticable, 
after  forty  years'  experience,  to  recall  the  practice  to  the 
correct  theory.  But  at  all  events,  it  will  be  a  consolation  [*169] 
to  those  who  love  the  union,  and  honor  a  devotion  to  the 
patriotic  discharge  of  duty,  that  in  regard  to  "inferior  offices," 
which  appellation  probably  includes  ninety-nine  out  of  a  hun- 
dred of  the  lucrative  offices  in  the  government,  the  remedy  for 
any  permanent  abuse,  is  still  within  the  power  of  congress,  by 
the  simple  expedient  of  requiring  the  consent  of  the  senate  to  re- 
movals in  such  cases." 

Who,  after  reading  this  extract  can  doubt,  that  in  the  opinion 
of  this  eminent  judge,  the  practice  established  by  the  decision  of 
congress  in  1789,  is  contrary  to  the  "  correct  theory  "  of  the  con- 
stitution. His  language  is  emphatic,  that  "  the  power  to  nomi- 
nate does  not  naturally  or  necessarily  include  the  power  to  re- 
move; and  if  the  power  to  appoint  does  include  it,  then,  the  lat- 
ter belongs  conjointly  to  the  executive  and  the  senate." 

In  truth,  does  not  the  liistory  of  the  last  ten  years  clearly  prove, 
that  while  the  advocates  in  congress  of  the  doctrine,  that  to  the 
president  belongs  the  power  of  removal,  were  dreaming  dreams ; 
the  opponents  of  that  doctrine  were  seeing  realities? 

In  a  late  work,  entitled  "  Democracy  in  America,"  published 
in  1838,  I  Und  that  it  is  the  opinion  of  John  C.  Spencer,  a  law- 
yer of  distinguished  abilities,  in  the  state  of  New  \  ork,  that  the 
question  as  to  the  right  of  the  president  to  remove  from  office,  is 
still  "  an  unsettled  question." 

The  members  of  congress  in  1789  differed  very  much,  as  to 
which  clause  of  the  constitution  contained  the  power  pf  removal. 
Some  found  it  in  one  clause,  and  some  in  another,  and  a  large 
minority  of  the  house  of  representatives,  including  some  members 
of  the  convention,  and  one-half  of  the  senate,  denied  that  the 
president  had  the  power.    "  >. 

When  the  adoption  of  the  constitution  of  the  United  States 
was  under  discussion,  no  friend  of  its  adoption  had  advocated 
the  doctrine  that  the  president  could  exercise  this  power  under 
the  clause  of  the  constitution  giving  him  the  executive  power, 
nor  under  the  clause  requiring  nim  to  take  care  that  the  laws  be 
faithfully  executed.  In  the  debate  in  congress,  before  referred 
[12— Scam.     Vol.  2.] 
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to,  Mr.  Madison  says,  that  "  Tlie  doctrine,  however,  which  seems 
to  stand  most  in  opposition  to  the  principles  I  contend  fi,>r,  is, 
that  the  power  to  annul  an  appointment,  is,  in  the  nature  of 
things,  incidental  to  the  power  which  makes  the  appointment. 
I  agree,  that  if  nothing  more  was  said  in  the  constitution,  than 
that  the  president,  by  and  with  the  advice  and  consent  of  the 
senate,  should  appoint  to  office,  there  would  be  great  force  in- 
saying,  that  the  power  of  removal  resulted,  by  a  natural  implica- 
tion, from  the  power  of  appointing.  But  there  is  another  part  of 
the  constitution  no  less  explicit,  than  the  one  on  which  the 
gentleman's  doctrine  is  founded.  It  is  that  part  which  declares 
that  the  executive  power  shall  be  vested  in  a  president  of  the 
United  States.  The  association  of  the  senate  with  the 
[*170]  president  in  exercising  that  particular  function,  is  an  ex- 
ception to  this  general  rule,  and  exceptions  to  the  general 
rules,  I  conceive,  are  ever  to  be  taken  strictly.  But  there  is 
another  part  of  the  constitution,  which  inclines,  in  my  judg- 
ment, to  favor  the  construction  I  put  upon  it.  The  president  is 
required  to  take  care  that  the  laws  be  faithfully  executed.  If  the 
duty  to  see  the  laws  faithfully  executed,  be  required  at  the  hands 
of  the  executive  magistrate,  it  would  seem  that  it  was  generally 
intended  he  should  have  that  species  of  power,  which  is  neces- 
sary to  accomplish  that  end."     (4  Elliott's  Debates,  177.) 

Elbridge  Gerry,  who  has  occupied  a  large  space  in  the  public 
estimation,  and  who  actively  participated  in  all  the  measures  that 
led  to  our  revolution,  was  a  member  of  the  revolutionary  con- 
gress, and  as  such,  signed  the  declaration  of  independence,  and 
the  articles  of  confederation,  was  a  member  of  the  convention 
that  framed  the  constitution  of  the  United  States;  a  member  of 
the  first  congress  under  the  constitution,  a  former  governor  of 
Massachusetts,  and  vice-president  of  the  United  States  under  the 
administration  of  James  Madison.  This  man,  so  distinguished 
by  the  confidence  of  his  country,  not  only  opposed  the  doctrine, 
that  the  president  had  the  power  of  removal,  but  raised  his 
warning  voice  against  the  evil  consequences  that  inevitably 
would  flow  from  such  a  construction  of  the  constitution.  In  the 
same  debate,  he  says,  "  It  has  been  said  by  my  colleague  (Mr. 
Sedgwick)  'that  the  president  not  only  nominates,  but  appoints 
the  officers;  and  infers  from  hence,  that  as  the  power  of  removal 
is  incident  to  the  power  of  appointing,  the  president  has  the 
power  of  removal  also.  But  I  should  be  glad  to  know  how  it 
can  with  justice  be  said,  that  the  president  appoints.  The  con- 
stitution requires  the  consent  of  the  senate;  therefore,  they  are 
two  distinct  bodies,  and  intended  to  check  each  other.  If  my 
colleague's  is  a  true  construction,  it  may  be  extended  further, 
and  said,  that  in  the  act  of  nominating,  the  assent  of  the  senate  is 
virtually  given;  and,  therefore,  he  has  a  right  to  make  the  whole 
appointment  himself,  without  any  interference  on  the  part  of  the 
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senate.  I  contend  there  is  just  as  much  propriety  in  the  one 
construction,  as  in  the  other.  If  we  observe  the  enacting  stj^le 
of  the  statutes  of  Britain,  we  shall  find  pretty  near  the  same 
words  as  what  we  used  in  the  constitution  with  respect  to  ap- 
pointments: 'Be  it  enacted  by  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  parliament.'  Here  it 
might  be  said  that  the  king  enacts  all  laws;  but  I  believe  the 
truth  of  this  fact  will  be  disputed  in  that  country.  I  believe  no 
one  will  pretend  to  say,  that  the  king  is  the  three  branches  of 
parliament;  and  unless  my  colleague  will  do  all  this,  I  never  can 
admit,  that  the  president,  in  himself,  has  the  power  of  appoint- 
ment."    (4  Elliott's  debates,  193.) 

Mr.  Gerry  also  says  (4  Elliott's  Debates  207),  "There is  [*171] 
a  consistency,  under  a  monarchy,  of  the  king  exercising  the 
power  of  appointment  and  removal  at  pleasure.  In  Great  Brit- 
ain, this  is  the  prerogative  of  the  throne,  where  it  is  likewise  held 
a  maxim,  that  the  king  can  do  no  wrong.  The  chief  magistrate, 
under  this  constitution  (the  constitution  of  the  United  States),  is 
a  different  character.  There  is  a  constitutional  tribunal  where  he 
may  be  arraigned,  condemned,  and  punished,  if  he  does  wrong. 
The  reason  of  this  distinction,  I  take  to  be  this:  the  majesty  of 
the  people  receives  an  injury  when  the  president  commits  an  im- 
proper act,  for  which  they  are  to  receive  satisfaction.  Kings  have 
a  property  in  government,  and  when  a  monarch  acts  unwisely, 
he  injures  his  own  interest,  but  is  accountable  to  none,  because  sat- 
isfaction is  due  to  himself  alone.  He  is  established  in  his  office 
for  life;  it  is  an  estate  to  him,  which  he  is  interested  to  transmit 
to  his  posterity  unimpaired;  the  good  of  the  people,  upon  princi- 
ples of  interest,  will  be  his  peculiar  study;  he  ought,  therefore,  to 
have  power  to  act  in  such  manner  as  is  most  likely  to  secure  to 
him  this  object;  thus,  necessarily,  he  must  have  the  right  of 
choosing  and  displacing  his  agents.  There  can  be  no  difficulty  on 
this  point;  but  in  a  confederated  republic,  the  chief  magistrate 
has  no  such  trust;  he  is  elected  but  for  four  years,  after  which 
the  government  goes  into  other  hands;  he  is  not  stimulated  to  im- 
prove a  patrimony,  and,  therefore,  has  no  occasion  for  complete 
power  over  the  officers  of  the  government.  If  he  has  such  power, 
it  can  only  be  made  useful  to  liimself,  by  being  the  means  of  pro- 
curing him  a  re-election, — but  can  never  be  useful  to  the  people, 
by  inducing  him  to  appoint  good  officers,  or  to  remove  bad  ones. 

"  It  appears  to  me,  that  such  unbounded  power  vitiates  the 
principles  of  the  constitution,  and  the  officers,  instead  of  being 
the  machinery  of  the  government,  moving  in  the  regular  order 
prescribed  by  the  legislature,  will  be  the  mere  puppets  of  the 
president,  to  be  employed  or  thrown  aside  as  useless  lumber, 
according  to  his  prevailing  fancy." 

"  If  gentlemen  will  take  this  step,  they  must  take  another,  and 
secure  the  public  good  by  making  it  the  interest  of  the  president 
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to  consult  it;  they  must  elect  him  for  life,  or  what  atIII  be  more 
consistent  still,  they  must  make  his  office  hereditary;  then  gentle- 
men may  say  with  some  degree  of  truth,  that  he  ought  to  have 
the  power  of  removal,  to  secure  in  his  hands  a  balance  in  the  gov- 
ernment. But  if  gentlemen  are  willing  to  remain  where  they  are, 
and  abide  by  the  constitution,  regarding  its  true  principles,  they 
will  not  contend  that  there  is  a  necessity,  or  even  a  propriety,  in 
vesting  this  power  in  the  president  alone." 

Roger  Sherman,  who  was  not  only  a  sagacious  states - 
[*172]  man,  but  a  signer  of  the  Declaration  of  Independence,  and 
a  member  of  the  convention  that  framed  the  constitution, 
says,  that  (4  Elliott's  Debates  195),  "the  convention  who  formed 
this  constitution,  thought  it  would  tend  to  secure  the  liberties  of 
the  people,  if  they  prohibited  the  president  from  the  sole  appoint- 
ment of  all  officers.  They  knew  that  the  crown  of  Great  Britain, 
by  having  that  prerogative,  has  been  enabled  to  sw^allow  up  the 
whole  administration.  The  influence  of  the  crown  upon  the  legis- 
lature, subjects  both  houses  to  its  will  and  pleasure.  Perhaps  it 
may  be  thought  by  the  people  of  that  kingdom,  that  it  is  best  for 
the  executive  magistrate  to  have  such  kind  of  influence;  if  so,  it 
is  very  well,  and  we  have  no  right  to  complain  that  it  is  injurious 
to  them,  while  they  themselves  consider  it  beneficial.  But  this 
government  is  different,  and  intended  by  the  people  to  be  differ- 
ent. I  have  not  heard  any  gentleman  produce  an  authority  from 
law  or  history,  which  proves  that  where  two  branches  are  inter- 
ested in  the  appointment,  that  one  of  them  has  the  power  of  re- 
moval. 

"  I  remember  that  the  gentleman  from  Massachusetts  (Mr. 
Sedgwick)  told  us  that  the  two  houses,  notwithstanding  the  par- 
tial negative  of  the  president,  possessed  the  whole  legislative 
power;  but  will  the  gentleman  infer  from  that,  that  because  the 
concurrence  of  both  branches  is  necessary  to  pass  a  law,  that  a 
less  authority  can  repeal  it?     This  is  all  we  contend  for." 

Mr.  Tucker,  a  distinguished  and  learned  judge  of  Virginia,  in 
his  remarks  on  the  bill,  says  (Lloyd's  Debates  11),  "  It  appears  to 
me  that  the  power  is  not  necessarily  vested  in  the  president  by 
the  constitution.  Neither  in  the  president  and  senate.  I  find  no 
words  that  fix  this  power  precisely  in  any  branch  of  the  govern- 
ment. It  must,  however,  by  implication,  be  in  the  legislature ;  or 
is  nowhere,  until  the  constitution  is  amended.  I  presume  the 
implication  is,  at  least,  equally  favorable  to  the  legislature  as  to 
any  other  branch,  if  it  necessarily  belongs  to  the  government.  I 
apprehend,  a  law  is  necessary  in  every  instance,  to  determine  the 
exercise  of  the  power.  In  some  cases,  it  may  be  proper  that  the 
president  alone  should  have  it.  I  am  not  clear  in  my  own  mind, 
what  general  rule,  if  any,  can  be  established  on  this  subject.  Per- 
haps, in  other  cases,  it  may  be  lodged  with  the  president  and  sen- 
ate; or  it  may  be  given  to  the  heads  of  departments.     But  who- 
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soever  is  invested  with  it,  must  be  in  consequence  of  a  law;  and 
the  legislature  have  a  right  to  vest  it  where  they  please." 

Again,  he  sajs,  "I  would  rather  a  law  should  pass,  vesting  the 
power  in  improper  hands,  than  that  the  constitution  should  be 
wrongly  construed.  If  we  say,  the  president  may  remove  from 
office,  it  is  a  grant  of  power;  and  we  can  repeal  the  law,  and  pre- 
vent the  abuse  of  it;  but  if  we,  by  law,  imply  that  it  is  a 
constitutional  right,  vested  in  the  president,  there  will  be  [*173] 
a  privilege  gained,  which  the  legislature  cannot  affect;  at 
least,  the  reversion  of  such  a  solemn  opinion,  will  occasion  much 
inconvenience,  not  to  say  confusion."  Mr.  Page  of  Virginia, 
and  Mr.  Smith  of  South  Carolina,  maintained,  in  the  same  de- 
bate, that  removal  from  office  only  take  place  by  impeachment 
before  the  senate. 

From  these  extracts  (and  they  might  be  greatly  multiplied),  it 
will  be  seen,  that  the  passage  of  the  act,  in  relation  to  the  ap- 
pointment of  a  secretary  for  foreign  affairs,  furnishes  but  slight 
evidence  of  what  were  the  opinions  entertained  by  the  members 
of  congress,  of  the  proper  construction  of  the  constitution  of  the 
United  States,  in  relation  to  the  right  of  removal  from  office,  by 
the  president;  and  the  debate  will  be  consulted  in  vain,  to  ascer- 
tain in  what  clause  of  the  constitution,  a  majority  of  the  house  of 
representatives  concurred  in  the  opinion,  that  the  power  of  re- 
moval, by  the  president,  was  found. 

The  subsequent  legislation  of  congress,  on  the  power  of  re- 
moval, shows,  that  that  body  did  not  consider  the  question  defi- 
nitely settled,  that  the  president  has  the  power  of  removal,  in  all 
cases.  In  the  "Act  to  provide  for  the  government  of  the  terri- 
tory north  of  the  river  Ohio,"  passed  in  1789  (1  Story's  Laws, 
32),  it  is  provided,  "  that  the  president  shall  nominate,  and,  by 
and  with  the  advice  and  consent  of  the  senate,  shall  appoint  all 
officers,  which,  by  the  ordinance,  were  to  be  appointed  by  the 
United  States,  in  congress  assembled;  and  all  officers  so  to  be 
appointed,  shall  be  commissioned  by  him;  and  in  all  cases,  where 
the  United  States,  in  congress  assembled,  might,  by  the  said  or- 
dinance, revoke  any  commission,  or  remove  from  office,  the  presi- 
dent is  hereby  declared  to  have  the  same  powers  of  revocation 
and  removal." 

The  officers  contemplated  by  this  act,  had  duties  assigned  them 
by  law,  and  were  not  placed  under  the  control  of  the  president,  as 
was  the  secretary  for  foreign  affairs,  and  consequently,  instead  of 
using  language  implying  that  the  president  had,  by  the  constitu- 
tion, power  to  remove  them,  the  power  is  expressly  given,  to  him, 
only  to  the  extent  that  congress  had  the  power  by  the  ordinance. 

If  the  power  of  removal  was  vested  in  the  president,  by  the  con- 
stitution, then,  this  limitation  upon  his  powers,  was  void,  and 
the  authority  conferred,  wholly  unnecessary.  Again;  congress, 
by  the  first  section  of  an  "  Act  to  limit  the  term  of  certain  olfecers, 
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therein  named,  and  for  other  piu'poses  "  (3  Story's  Laws,  1790), 
passed  May  15,  1820,  declared,  "  That  from  and  after  the  passage 
of  this  act,  all  district  attorneys,  collectors  of  the  customs,  naval 
officers,  and  surveyors  of  the  customs,  navy  agents,  receivers  of 
public  money  for  lands,  registers  of  the  land  offices,  paymasters 
in  the  army,  the  apothecary  general,  the  assistant  apothe- 
[■^174]  cary  general,  and  the  commissioner  general  of  purchases, 
to  be  appointed  under  the  laws  of  the  United  States,  shall 
be  appointed  for  the  term  of  four  years ;  but  shall  be  removable 
from  office,  at  pleasure. 

The  language  here  used,  clearly  confers  on  the  president,  the 
power  of  removal,  and  is  entirely  different  from  that  used  in  the 
act  organizing  the  office  of  secretary  for  foreign  affairs.  Why 
did  congress  confer  the  power  to  remove,  on  the  president  if  he 
already  possessed  the  power,  by  the  constitution? 

From  this  review  of  the  acts  of  congress,  I  feel  warranted  in 
concluding,  that  down  to  1820,  congress  did  not  consider  the 
question  settled,  that  the  president  has,  in  all  cases,  the  power  of 
removal,  in  virtue  of  his  power  to  nominate.  But  whether  the 
question  be  considered  as  irrevocably  settled  by  congress  or  not, 
still,  the  question  for  this  court  to  decide  is,  whether  the  gover- 
nor of  this  state,  at  his  will  and  pleasure,  has  the  constitutional 
power  to  remove  the  secretary  of  state,  without  any  official  mis- 
conduct on  his  part?  It  is  conceded  on  all  hands,  that  the  legisla- 
ture have  not  conferred  this  power  on  the  governor,  directly,  or 
by  implication.  It  has  been  shown,  that  although  our  constitu- 
tion, in  some  of  its  features,  is  similar  to  the  constitution  of  the 
United  States;  yet,  that  other  provisions  have  so  entirely  changed 
its  character,  that  even  the  settled  construction  of  the  one  instru- 
ment, would  not  furnish  a  safe  guide  to  construe  the  other.  The 
objects,  also,  to  be  accomplished  by  the  two  governments,  are 
entirely  dissimilar.  The  powers  delegated  by  the  constitution  of 
the  United  States,  to  the  federal  goverment,  are  principally  exer- 
cised on  external  objects.  It  has  the  sole  management  of  the 
questions  of  peace  and  war,  the  negotiations  of  treaties  with  for- 
eign nations,  and  the  regulations  of  commerce. 

Hence  arises  the  propriety  of  conferring  on  the  executive  of 
the  United  States  large  discretionary  powers,  to  enable  him  to 
manage  with  skill  and  prudence  our  extensive  foreign  relations; 
and  hence,  also,  the  propriety  of  giving  him  the  control  of  such 
of  the  officers  of  government,  as  are  concerned  in  the  manage- 
ment of  foreign  affairs. 

There  is,  also,  a  manifest  propriety,  that  those  officers  should 
be  persons  in  whom  the  president  can  confide.  But  in  this  state, 
it  is  entirely  different.  The  powers  of  the  government  of  this 
state  are  limited  to  objects,  which,  in  the  ordinary  course  of 
affairs,  concern  the  lives,  liberties,  and  property  of  the  people, 
and   the  internal  prosperity  of   the  state.     No  relation  of   confi- 


1839.]  Field  v.  The  People.  175 

Opinion  of  the  Court. 

dence  exists  between  the  governor  and  any  of  the  officers.  None 
of  them  are  placed  under  his  control.  Ail  their  duties  are  pointed 
out  by  law;  and  to  the  law  only  ought  they  to  be  amenable  for 
any  violations  of  official  duty.  In  consequence  of  this  difference 
.  in  the  objects  of  the  two  governments,  implied  powers  may  be 
highly  necessary  to  carry  on  the  one  government,  while 
the  same  implied  powers  may  be  wholly  unnecessary  and  [*175] 
mischevious  in  the  other.  In  the  latter  case,  no  implica- 
tion can  arise.  Implied  powers  are  not,  in  their  nature,  subject  to 
limitation,  and  ought  never  to  be  resorted  to,  but  in  cases  of  im- 
perious necessity.  Expediency  enters  largely  into  all  views  of 
construction,  when  in  search  of  such  powers.  The  human  mind 
is  so  constituted,  that  it  readily  finds  satisfactory  reasons  for  believ- 
ing that  that  is  granted,  which  it  thinks  will  be  highly  useful. 
As,  for  example,  those  statesmen  who  believe  that  a  system  of 
internal  improvements,  by  the  federal  government,  will  be  highly 
conducive  to  "  promote  the  general  welfare,"  have  found  in  the  con- 
stitution of  the  United  States,  by  implication  and  construction, 
authority  to  construct  roads  and  canals;  while  those  who  believe 
that  the  construction  of  roads  and  canals  leads  to  great  corrup- 
tion in  the  government,  and  to  a  great  waste  of  the  revenues  of 
the  nation,  are  equally  clear,  that  no  such  power  is  conferred 
on  congress.  So,  again,  those  who  believe  that  the  encourage- 
ment of  domestic  manufactures  will  greatly  promote  the  in- 
terests of  that  portion  of  the  country  where  they  reside,  find 
abundant  authority  in  the  constitution  to  foster  domestic  manu- 
factures, by  high  duties  on  foreign  manufactures;  while,  on 
the  contrary,  those  whose  opinions  are,  that  high  duties  bear  op- 
pressively on  their  portion  of  the  Union,  deny,  most  vehemently, 
that  the  constitution  grants  to  congress  any  power  to  impose  du- 
ties on  importations,  for  any  other  purpose  than  to  raise  a  suffi- 
cient revenue  to  defray  the  expenses  of  the  government.  These, 
and  other  instances  that  might  be  mentioned,  show  the  strong 
tendency  of  the  human  mind,  to  put  such  a  construction  on  lan- 
guage, as  will  promote  its  own  views  of  expediency. 

These  considerations  ought  to  teach  us  the  M'ide  field  of  un- 
certainty that  we  enter,  when  we  are  in  search  of  implied  or  con- 
structive powers.  They  should  also  admonish  us  of  the  difficul- 
ties that  will  surround  our  path,  and  the  danger  of  straying  be- 
yond the  line  dictated  by  sound  wisdom.  For  these  reasons,  also, 
I  am  of  opinion,  that  every  construction  of  the  constitution  of  the 
United  States,  by  which  implied  powers  are  conferred  on  the 
president,  ought  not  to  be  followed  in  construing  our  constitu- 
tion, unless  the  same  reason  can  be  shown,  why  the  implied 
power  should  exist. 

From  what  has  already  been  remarked,  and  what  will  hereafter 
be  said  on  this   subject,  I  trust  it  will  clearly  appear,  that  no 
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strong  necessity  exists  wliy  the  governor  should  possess  the  power 
of  reniovaL 

I  shall  now  proceed  to  examine  the  practice  of  the  government 
of  this  state,  and  the  construction  that  has  been  given  to  our  con- 
stitution by  the  different  departments  of  government,  in  relation, 
to  the  power  of  removal  from  office. 

Our  constitution  was  adopted  in  1818,  and  six  different  indi- 
viduals have  tilled  the  gubernatorial  office.  Till  within  the  last 
six  years,  the  governor,  by  and  with  the  advice  and  con- 
[*176]  sent  of  the  senate,  had  the  appointment  of  circuit  attor- 
neys, recorders  of  counties,  and  a  variety  of  otlier  officers ; 
yet,  until  the  present  governor  came  into  office,  neither  of  the 
governors  ever  exercised,  or,  it  is  believed,  ever  claimed,  the  power 
to  remove  a  single  officer  of  the  state.  No  one  can  doubt,  who  is 
at  all  conversant  with  the  frailties  of  human  nature,  that  had  the 
power  to  remove  existed  in  the  governor,  that  frequent  occasions 
must  have  arisen,  where  the  power  could  have  been  exercised  to 
the  manifest  advantage  of  the  public  interests.  During  the  can- 
vass that  took  place  in  1826,  and  which  resulted  in  the  election  of 
the  late  Governor  Edwards,  it  is  well  known,  that  the  late  George 
Forquer,  Esquire,  then  secretary  of  state,  took  an  active  and  some- 
what violent  part  against  Governor  Edwards;  yet  Governor  Ed- 
wards, although  a  sound  lawyer,  and  distinguished  for  his  Urm- 
ness  and  decision  of  character,  did  not  remove  Mr.  Forquer.  The 
reason  that  was  given,  and  not  then  contradicted,  was,  that  the 
governor  did  not  believe  that  he  possessed  the  power.  This  case 
presented,  particularly  if  the  secretary  is  to  be  considered  a  confi- 
dential officer,  or,  if  strong  "  political  considerations  "  ought  to 
influence  the  governor,  a  particular  fitness  for  the  exercise  of  the 
power  of  removal. 

This  power  underwent,  at  the  time  referred  to,  considerable  dis- 
cussion, and  Mr.  Forquer,  fearing  tliat  the  governor  (who  was 
well  known  not  be  afraid  of  taking  all  proper  responsibility), 
would  remove  him,  solicited  and  obtained  the  opinion  of  several 
eminent  lawyers,  who  were  all  of  opinion  that  the  governor  did 
not  possess  the  power.  Among  the  opinions  obtained,  was  that 
of  the  late  Hon.  Elias  K.  Kane,  who  was  then  a  senator  in  con- 
gress, and  had  been  a  prominent  member  of  the  convention  that 
framed  the  constitution.  His  opinion  was  decided,  that  the  gov- 
ernor did  not  possess  the  power  of  removal. 

The  non-exercise  of  the  power  for  upM^ards  of  twenty  years, 
when  frequent  cases  must  have  occurred  to  call  it  into  exercise,  if 
existed,  is  strong  evidence,  to  my  mind,  that  no  former  governor 
supposed  that  he  had  the  power;  and  goes  far,  under  the  cir- 
cumstances, to  establish  the   doctrine  that  it  does  not  exist. 

In  the  next  place,  I  shall  examine  the  question  of  removal  from 
office,  as  understood  and  acted  upon  by  the  general  assembly  of 
this  state.     By  the  act  establishing  courts  of  county  commission- 
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ers,  passed  March  22d,  1819,  said  courts  are  authorized  to  ap- 
point their  own  clerks,  and  "  at  any  time  for  any  cause  to  be 
stated  on  the  record,  to  remove  said  clerks  from  office."  (E,.  L. 
142;  Gale's  Stat.  161.)  By  the  sixth  section  of  the  fourth  article 
of  the  constitution  of  this  state,  "  the  supreme,  or  a  majority  of 
the  justices  thereof,  the  circuit  courts,  or  the  justices  there- 
of shall  respectively  appoint  their  own  clerks."  The  Ian-  ["^177] 
guage  here  used  is  the  same  with  that  authorizing  the  gov- 
ernor and  senate  to  appoint  a  secretary  of  state ;  and  yet,  the  first 
legislature  that  sat  under  the  constitution,  by  an  act  passed  March 
31st,  1819,  gave  the  "  supreme  court  power  to  hear  and  determine 
all  impeachments  of  any  clerk  or  clerks  of  the  circuit  courts," 
and,  on  the  hearing  of  the  impeachment,  authorized  the  supreme 
court  to  remove  such  clerk. 

If  the  power  of  removal  vests,  by  the  constitution,  in  the  ap- 
j)ointing  power,  this  act  was  clearly  unconstitutional;  yet  it  re- 
ceived the  sanction  not  only  of  the  general  assembly,  but  of  the 
governor  and  judges,  who,  under  the  constitution,  revised  and 
approved  the  law,  as  a  council  of  revision. 

By  the  act  regulating  the  manner  of  appointing  justices  of  the 
peace,  approved  July  19th,  1819,  justices  of  the  peace  were  to 
hold  their  offices  during  good  behavior,  and  in  case  of  misbe- 
havior in  office,  or  wilful  omission  of  duty,  they  were  to  be  in- 
dicted, and,  if  convicted,  to  be  suspended  from  office,  and  the  case 
reported  to  the  house  of  representatives,  and  by  them  impeached 
under  the  constitution,  before  the  senate. 

By  an  act  passed  January  19th,  1821,  "  When  any  county  com- 
missioner, sheriff,  coroner,  justice  of  the  peace,  cler]c  of  the  circuit 
court,  clerk  of  the  county  commissioners'  court,  recorder,  or  con- 
stable shall  be  guilty  of  any  mal conduct  or  palpable  omission  in 
the  duties  of  their  respective  offices,  such  officer  may  be  indicted, 
and,  on  conviction,  removed  from  office."  Some  of  the  officers 
mentioned  in  this  act  were  elected  by  the  people,  others  appointed 
by  the  courts,  others  by  the  general  assembly;  and  one  of  them, 
the  recorder,  by  the  governor  and  senate. 

By  the  107th  section  of  the  criminal  code,  approved  by  the 
council  of  revision,  January  30th,  1827,  "Every  clerk,  sheriff', 
coroner,  constable,  county  commissioner,  justice  of  the  peace,  re- 
corder, county  surveyor,  attorney  general,  or  circuit  attorney,  who 
shall  wilfully  and  corruptly  be  guilty  of  oppression,  malfeasance, 
or  partiality  in  the  discharge  of  his  official  duties;  or  shall  be 
guilty  of  palpable  omissions  of  duty,  "are  liable  to  indictment, 
and,  on  conviction  and  the  recommendation  of  the  jury,  to  re- 
moval from  office.  The  legislature,  in  1833,  (K.  L.  195;  Gale's 
Stat.  218),  re-enacted  the  same  provision.  Here,  again,  these 
various  officers  are  appointed,  some  by  the  people,  some  by  the 
courts,  under  the  constitution,  others  by  the  legislature,  and  cir- 
cuit attorneys  and  recorders,  under  the  constitution,  by  the  gov- 
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ernor  and  senate.  This  act  would  also  be  a  palpable  violation  of 
the  constitution,  if  the  appointing  power  impliedly  gave,  also,  the 
power  of  removal,  at  discretion;  and  yet,  all  the  three  depart- 
ments  of    the   government   concurred    in   the  passage  of    the 

law. 
[*178]  The  first  section  of  the  act  regulating  the  office  of  clerk 
of  the  supreme  court,  approved  February  15th,  1831, 
provided,  "  The  supreme  court  or  a  majority  thereof,  shall  have 
power  to  remove  any  clerk  of  said  court  for  neglect  of  duty,  in- 
competency to  perform  the  duties  of  his  office,  or  for  any  mis- 
conduct in  office  of  which  he  may  be  guilty,  or  for  any  other 
cause  which  shall  be  satisfactory  to  said  court,  or  a  majority 
thereof;  Provided,  that  the  cause  of  removal  of  said  clerk  shall 
be  expressed  on  the  records  of  said  court."  By  the  second  sec- 
tion of  said  act,  the  court  is,  in  a  certain  event,  "  authorized  and 
required  to  remove  said  clerk  from  office." 

The  appointment  of  clerk  of  the  supreme  court,  is,  by  the  con- 
stitution, vested  in  the  court;  and,  upon  the  doctrine  that  the 
appointing  power  has  the  power  of  removal,  at  discretion,  the 
first  section  of  this  act  was  wholly  unnecessary,  and  the  second 
section  an  infringement  upon  the  rights  of  the  court;  yet  the 
governor  and  judges  concurred  in  the  passage  of  the  act. 

Other  acts  might  be  referred  to,  to  show  that  the  power  of  re- 
moval from  office  has,  ever  since  the  adoption  of  the  constitution, 
been  considered  a  legislative  power,  and  only  to  be  exercised  ac- 
cording to  law.  Not  only  have  all  the  departments  of  the  gov- 
ernment, when  acting  in  their  legislative  capacity,  given  their 
sanction  to  this  doctrine,  but  the  judges  of  the  supreme  court, 
when  sitting  in  their  judicial  capacity,  have,  on  two  different  oc- 
casions, affirmed  the  same  principle.  These  cases  have  hereto- 
fore been  referred  to,  and  it  is  unnecessary  further  to  remark  on 
them. 

From  this  review,  we  have  these  results,  as  to  the  practice  of 
our  state. 

First.  The  governors  of  this  state,  for  upwards  of  twenty 
years,  never  exercised  the  power  of  removal,  although,  doubtless, 
during  that  time  many  cases  occurred  that  would  have  rendered 
the  exercise  of  it  proper  and  useful,  if  it  had  existed.  We  have 
also  the  opinion  of  one  of  the  most  prominent  members  of  the 
convention,  who  was  also  a  distinguished  lawyer,  that  the  gover- 
nor did  not  possess  the  power  of  removal,  and  this  opinion  is 
sustained  by  other  members  of  the  profession.  The  governor 
and  judges  had  also  approved  of  laws  pointing  out  the  mode  in 
which  removals  should  be  made.  The  governor,  by  giving  his 
sanction  to  these  laws,  has  virtually  acknowledged  that  the  power 
to  appoint  does  not  necessarily  include  the  power  to  remove. 

Secondly.  The  legislature,  by  the  passage  of  these  laws,  has 
repeatedly  declared  the  doctrine,  that  removal  from  office  is  a 
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legal  power,  and  does  not  belong  to  the  appointing  power,  nor 
any  functionary  of  the  government,  except  as  vested  in  them  by 
law. 

Thirdly.  The  judiciary,  on  two  different  occasions,  and  in 
which  two  different  sets  of  judges  were  unanimous,  have,  in 
effect,  given  it  as  their  opinion,  that  the  appointing  power  has  not 
the  power  of  removal. 

•  After  this  expression  of  opinion  on  the  part  of  all  the  [*179J 
different  departments  of  the  government,  it  seems  to  fol- 
low, as  a  necessary  consequence,  that  it  is  the  settled  usage  and 
practical  construction  of  the  constitution  of  this  state,  that  the 
governor  does  not  possess  the  power  to  remove  the  secretary  of 
state,  or  any  other  officer  of  the  government,  under  the  constitu- 
tion. 

When  the  decision  of  this  case  was  made  at  the  last  term  of  the 
court,  none  of  the  members  of  the  court  had  seen  the  decision  of 
the  supreme  court  of  the  United  States,  in  the  case  of  Hennen, 
who  had  been  removed  by  the  district  judge,  of  the  district  of 
Louisiana,  from  the  office  of  clerk  of  that  court.  It  appears, 
from  a  newspaper  report  of  the  decision,  published  since  the  last 
term,  that  Hennen  had  been  removed  by  the  district  judge,  and 
John  AVinthrop  appointed  as  his  successor.  That,  at  a  circuit 
court  subsequently  held  in  Louisiana,  both  persons  presented 
themselves,  claiming  to  be  clerk;  that  Judge  McKinley,  one  of 
tlie  judges  of  the  supreme  court  of  the  United  States,  was  of 
opinion,  that  Hennen  was  the  legal  clerk  of  the  court;  and  the 
district  judge,  that  "Winthrop  was  clerk,  and,  being  unable  to 
agree  who  w^as  clerk  of  the  court,  the  court  adjourned  without 
doing  any  business.  Subsequently,  Hennen  tiled  a  petition  in 
the  supreme  court  of  the  United  States,  praying  for  a  mandamus 
to  the  district  court  of  Louisiana,  to  restore  the  petitioner  to  tlie 
clerkship.  On  the  argument  of  this  motion,  the  supreme  court 
of  the  United  States  decided,  that  the  district  judge,  being  the 
appointing  power,  had  the  power  of  removal,  at  his  will  and  dis- 
cretion. (13  Peters.)  All  the  information  possessed  by  this 
court,  at  the  last  term,  of  the  case  of  Hennen,  was,  that  the 
judges  of  the  circuit  court  of  Louisiana  differed  in  opinion,  as  to 
the  power  of  the  district  judge  to  remove  the  clerk,  and  that  the 
supreme  court,  on  the  application,  refused  to  allow  a  mandamus; 
but,  whether  that  refusal  was  upon  the  merits  or  upon  some 
technical  ground  not  involving  the  power  of  removal,  we  were 
unadvised. 

The  opinion  which  we  have  seen,  apparently  conflicts  with  the 
decision  of  the  supreme  court  of  this  state,  in  the  case  of  The 
People  V.  Mobley.  (1  Scam.  215.)  This  conflict,  however,  arises 
from  the  difference  in  the  two  constitutions,  and  from  the  differ- 
ent legislation  and  practice  that  has  prevailed  in  administering 
the  two  governments. 
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The  constitution  of  the  United  States  confers  the  whole  ap- 
pointing power  on  the  president  and  senate,  with  the  exception 
of  such  inferior  officers  as  congress  might  vest  in  the  president 
alone,  in  the  heads  of  departments  and  in  the  courts. 

]^one  of  the  appointing  power  belongs  to  the  people,  or  the  two 
houses  of  congress;  and  congress  had,  by  its  repeated 
[*180]  action,  either  acknowledged,  that  the  removing  power 
.  was  in  the  president,  or  had  expressly  conferred  it  upon 
him.  The  power  of  removal,  could  also  be  readily  exercised  by 
the  appointing  power.  The  case,  however,  is  widely  different, 
under  the  constitution  of  this  state. 

The  power  of  ajjpointment  is  vested  in  the  governor  and  senate, 
in  the  two  houses  of  the  general  assembly,  in  the  courts,  and  in 
the  people.  Consequently,  a  general  rule,  that  the  appointing 
j)Ower  should  possess  the  power  of  removal,  could  not  be  carried 
out  in  practice.  It  would  be  im230ssible  for  the  people  to  exer- 
cise the  function.  It  would  also  be  extremely  inconvenient  for 
the  two  houses  of  the  general  assembly  to  exercise  it. 

The  legislature  of  this  state,  doubtless  foreseeing  the  difficulty 
that  would  arise,  if  they  recognized  the  doctrine,  that  the  appoint- 
ing power  was  vested  with  the  removing  power;  and  probably 
believing  that  the  doctrine  of  vesting  a  discretionary  power  in  the 
governor,  or  any  other  functionary  of  the  government,  to  remove 
from  office  at  his  pleasure,  was  despotic  in  principle,  and  contrary 
to  the  genius  of  republican  government,  have,  as  I  conceive, 
wisely  legislated  in  the  manner  I  have  referred  to.  This  course 
of  legislation,  for  upwards  of  twenty  years,  has,  in  my  opinion, 
settled  the  policy  of  this  state,  in  regard  to  removal  from  office, ' 
on  correct  and  safe  principles.  Should,  however,  further  ex- 
perience prove,  that  the  discretionary  power  of  removal  would  be 
more  conducive  to  the  honest  and  faithful  discharge  of  official 
duties,  it  will  be  in  the  power  of  the  legislature  so  to  ordain. 

It  would  be  painful  to  this  court,  if  they  should  find  that  their 
opinion  conflicts  with  the  opinion  of  the  supreme  court  of  the 
United  States,  in  a  case  where  one  or  the  other  opinion  must  nec- 
essarily be  wrong.  I  entertain  for  that  exalted  tribunal  the  most 
unfeigned  resj)ect ;  and  I  have  the  utmost  confidence  in  the  purity 
of  character,  and  great  learning  of  the  venerable  and  enlightened 
judge,  who  delivered  the  opinion  in  the  case  of  Hennen. 

I  however  think,  that,  by  the  constitution,  laws,  and  practice  of 
this  state,  different  considerations  ought  to  govern  this  court,  and 
that,  in  reality,  there  is  no  discrepancy  between  that  decision  and 
this.  That  decision  was  made  from  their  understanding  of  what, 
to  use  the  words  of  Judge  Thompson,  who  gave  that  opinion, 
"  is  the  settled  usage  and  practical  construction  of  the  constitu- 
tion and  laws  under  which  these  offices  are  held."  This  decision 
is  based  on  our  views  of  "  the  settled  usage  and  practical  con- 
struction of  the  constitution  and  laws  of  this  state,"  in  regard  to 
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the  power  of  removal.  I  consequently  feel  no  disposition  to  con- 
trovert the  correctness  of  the  conclusion  that  the  supreme  court 
of  the  United  States  arrived  at,  in  that  case;  yet,  a  regard  to 
my  own  consistency  requires  me  to  notice  some  remarks 
contained  in  that  opinion.  The  remarks  are  as  follows:  [*1S1] 
"  This  power  of  removal  from  office  was  a  subject  much 
disputed,  and  upon  which  a  great  diversity  of  opinion  M^as  enter- 
tained, in  the  early  history  of  this  government.  This  related, 
however,  to  the  power  of  the  president  to  remove  officers,  ap- 
pointed with  the  concurrence  of  the  senate,  and  the  great  question 
was,  whether  the  removal  was  to  be  by  the  president  alone,  or 
with  the  concurrence  of  the  senate,  both  constituting  the  appoint- 
ing power.  No  one  denied  the  power  of  the  president  and  senate 
jointly  to  remove,  where  the  tenure  of  the  office  was  not  fixed  by 
the  constitution;  which  was  a  full  recognition  that  the  power  of 
removal  was  incident  to  the  power  of  appointment.  But  it  was 
very  early  adopted  as  a  practical  construction  of  the  constitution, 
that  this  power  was  vested  in  the  president  alone.  And  such 
would  appear  to  be  the  legislative  construction  of  the  constitu- 
tion." (13  Peters.)  The  able  judge,  who  delivered  this  opinion, 
could  not  recently  have  read  the  debate  that  arose  in  the  congress 
of  1789,  upon  the  organization  of  the  department  for  foreign 
affairs,  or  he  certainly  could  not  have  said,  that  "  no  one  denied 
the  power  of  the  president  and  senate  jointly  to  remove,"  &c.  If 
the  extracts  taken  from  Lloyd's  and  Elliott's  debates,  which  are 
given  in  a  previous  part  of  this  opinion,  truly  represent  the  views 
of  the  speakers,  then,  certainly,  a  number  of  the  members 
strongly  denied  that  the  power  of  removal,  under  the  constitution, 
belonged  to  the  president  alone,  or  to  the  president  and  senate 
jointly,  as  a  reference  to  the  debate  will  clearly  show. 

The  principle,  that  the  power  of  removal  was  incident  to  the 
power  of  appointment,  was  not  only  denied  by  some,  but  was 
strongly  resisted  by  several  of  the  most  enlightened  and  patriotic 
members  of  that  body. 

Indeed,  so  violently  were  some  of  the  members  opposed  to  the 
principle  of  the  bill,  that  Mr.  Pa^e,  of  Virginia,  who  was  of 
opinion,  that  removal  could  only  take  place  by  impeachment,  de- 
clared, that  the  act  contained  the  "  seed  of  royal  prerogative." 

Mr.  Smith,  of  South  Carolina,  said,  "The  gentleman  from 
Virginia  has  said  that  the  power  of  removal  is  executive  in  its 
nature.  I  do  not  believe  this  to  be  the  case.  I  have  turned  over 
the  constitutions  of  most  of  the  states,  and  I  do  not  find  that  any 
of  them  have  granted  this  power  to  the  governor.  In  some  in- 
stances I  find  the  executive  magistrate  suspends,  but  none  of 
them  have  the  right  to  remove  officers;  and  I  take  it,  that  the 
constitution  of  the  United  States  has  distributed  the  powers  of 
government  on  the  same  principles  which  most  of  the  state  con- 
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stitutions  have  adopted.     For  it  will  not  be  contended 
[*182]    but  that  the  state  governments  furnished  the  members  of 
the  late  convention  with  the  skeleton  of  this  constitution." 
(4  Elliott's  Debates  153.) 

General  Sumpter,  of  iNorth  Carolina,  said,  "This  bill  appears 
to  my  mind  so  subversive  of  the  constitution,  and  in  its  conse- 
quences so  destructive  to  the  liberties  of  the  people,  that  I  cannot 
consent  to  let  it  pass,  without  expressing  my  detestation  of  the 
principle  it  contains.  I  do  it  in  this  public  manner,  in  order  to 
fulfill  what  I  think  to  be  my  duty  to  my  country,  and  to  dis- 
charge myself  of  any  concern  in  a  matter  that  I  do  not  approve." 
I  have,  however,  not  the  least  doubt,  that  the  mistake  of  Judge 
Thompson  arose  from  misrecollection  of  the  various  views  of  the 
members  in  that  debate.  I  notice  this  discrepancy  for  no  other 
purpose,  than  to  vindicate  my  statement  of  the  great  contrariety 
of  opinions  that  were  advanced  by  the  members  of  congress  in 
1789. 

Having  arrived  at  the  result,  that  the  constitution  of  this  state 
does  not  authorize  the  governor  to  remove  the  secretary  of  state, 
and  that  no  law  has  expressly,  or  by  implication,  vested  any  such 
power  in  him,  I  might  close  this  opinion ;  but  as  several,  as  was 
supposed,  strong  reasons  were  urged  why  the  governor  should 
possess  this  power  of  removal,  I  will  give  them  a  passing  notice. 
It  was  urged  in  the  argument,  that  the  secretary  of  state  was  a 
confidential  ofiicer,  and,  therefore,  the  governor  ought  to  have  the 
power  of  removal. 

I  am  willing  to  concede  that,  had  our  constitution  created  such 
an  ofiicer  as  that  of  secretary  of  foreign  affairs,  and  authorized 
the  governor,  at  his  discretion,  to  designate  what  duties  he  should 
!  perform,  and  how  he  should  perform  them ;  and  had  the  governor 
'a  right  to  call  on  him  for  counsel  and  advice  how  to  administer 
.'the  government,  there  would  undoubtedly  be  great  force  in  the 
'argument,  that  such  an  ofiicer  was  a  confidential  ofiicer,  and  that 
Ithe  governor  ought  to  possess  the  power  of  removal.  But  the 
'constitution  has  created  no  such  officer.  All  the  duties  of  the 
secretary  are  either  defined  in  the  constitution,  or  in  the  laws; 
and  nowhere  is  any  authority  given  to  the  governor,  either  to  di- 
rect what  he  shall  do,  how  he  shall  do  it,  or  even  to  call  on  him 
for  counsel  or  ad\ace.  On  the  contrary,  I  think  it  is  fairly  infer- 
able, from  the  terms  of  the  constitution,  not  only  that  the  secre- 
tary is  not  a  confidential  officer  of  the  governor,  but  that  it  was 
intended  he  should  not  be  one.  The  secretary,  by  the  constitu- 
tion, when  required,  "  shall  lay  the  official  acts  of  the  governor, 
and  all  papers,  minutes,  and  vouchers  relative  thereto,  before 
either  branch  of  the  general  assembly."  If  the  secretary  is  to  be 
considered  a  confidential  officer  of  the  governor,  and  removable  at 
his  pleasure,  it  would  be  in  the  power  of  the  governor,  at 
[*183]    any  time,  if  he  wished  to  conceal  his  acts  from  the  legis- 
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lature,  to  defeat  tins  provision  of  the  constitution.  And  if 
the  governor  did  not  resort  to  removal,  and  was  unwilling  his 
acts  should  be  known  by  the  general  assembly,  this  confidential 
officer  would  be  placed  in  the  unpleasant  dilemma  of  betraying 
the  confidence  of  his  principal,  or  violating  the  constitution  of 
his  country.  But  is  the  secretary  of  state  a  coniidential  officer? 
The  duties  of  his  office,  in  all  the  states  of  the  Union,  are  essenti- 
ally the  same. 

I  have  examined  the  constitutions  of  all  the  states,  and  find, 
that  in  thirteen  states,  the  secretary  is  appointed  by  the  two 
branches  of  the  legislature.  In  two  of  the  states,  he  is  elected 
by  the  people.  In  seven  states,  he  is  appointed  by  the  governor, 
or  governor  and  senate.  In  four  of  the  states,  I  could  not  as- 
certain how  he  was  appointed.  From  this  examination,  it  ap- 
pears, that  in  fifteen  states,  the  governor  has  no  agency  whatever 
in  appointing  the  secretary.  In  several  of  these  states  the  duties 
of  the  secretary  are  identical  with  the  duties  of  secretary  in  this 
state,  and  particularly  in  Mississippi,  where  the  people  elect  their 
secretary.  Clearly,  in  none  of  the  states  where  the  governor  has 
no  agency  in  the  appointment  of  this  officer,  can  he  be  consid- 
ered a  confidential  one. 

The  probability  is,  that  the  duties  of  our  secretary  were  copied 
from  the  Tennessee,  Ohio,  or  Indiana  constitutions,  in  each  of 
which  states  the  legislature  appoints  that  officer. 

There  is,  therefore,  not  the  least  propriety  in  considering  the 
secretary  the  confidential  officer  of  the  governor. 

Again,  it  was  urged  as  a  strong  reason  why  the  governor  should 
possess  the  power  of  removal,  that  the  secretary  might  obstinate- 
ly refuse  to  perform  important  legal  duties,  and  thus  the  public 
interests  might  suffer.  A  number  of  cases  were  supposed ;  and 
it  was  said  tbat  the  secretary,  by  refusing  to  do  his  duty,  might 
frustrate  important  objects  of  legislation,  and  even  stop  the 
wheels  of  government.  For  example,  it  was  asked,  suppose  he 
should  refractorily  refuse  to  to  place  the  seal  of  state  to  the  in- 
ternal improvement  bond,  or  to  commissions  for  officers  legally 
elected,  where  would  be  the  remedy?  In  answer  to  all  this,  I 
say,  if  the  constitution  has  not  conferred  the  power  of  removal 
on  the  governor,  as  I  think  has  been  sufficiently  shown,  the  gov- 
ernor cannot  exercise  the  power,  however  beneficial  its  exercise 
might  be. 

But,  should  such  cases  ever  occur,  the  constitution  and  laws 
are  not  so  defective,  but  that  a  speedy  remedy  may  be  obtained. 
The  secretary  can  be  impeached  and  removed  from  office;  he  can 
be  indicted  and  punished;  and  he  can  be  compelled  to  do  his 
duty  by  7/iandanius/  and  in  case  an  individual  sustains  an  in- 
injury,  he  may  be  prosecuted  for  damages.  If  all  these  reme- 
dies prove  inadequate  to  compel  a  faithful  performance  of  his 
official    duties,   and   the  public    are    likely    to    sustain    detri- 
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[*184]  ment  by  delay,  the  governor  can  call  a  special  session  of 
the  legislature,  and  the  power  of  removal  can  l)e  conferred 
on  the  governor,  if  the  legislature  deem  that  the  exigencies  of 
the  case  require  it. 

But  improbable  or  extravagant  suppositions  neither  prove  nor 
establish  principles,  as  I  will  show.  Suppose  the  governor  should 
refuse  to  sign  internal  improvement  bonds;  or  should  refuse  to 
commission  the  multifarious  officers  that  are  elected  every  year? 
In  the  lirst  case,  is  it  not  evident,  that  an  important  measure  of 
the  legislature  would  be  defeated;  and,  in  the  other,  would  not 
the  wheels  of  government  be  effectually  arrested?  And,  in  such 
cases,  where  is  the  remedy?  The  only  remedy  would  be  an  im- 
peachment, which  could  only  take  place  once  in  two  years,  as  it 
is  not  probable  that  the  governor  would  call  a  special  session  of 
the  legislature  to  enable  that  body  to  impeach  himself. 

The  courts  cannot  compel  obedience,  by  mandamus,  because 
the  governor,  being  one  of  the  co-ordinate  departments  of  the 
government,  is  not  liable,  in  his  official  capacity,  to  be  called  be- 
fore the  courts.  As  impeachment  is  confessedly  a  dilatory  remedy, 
what,  then,  must  be  done?  I  answer,  if  the  law  furnishes  no 
adequate  remedy,  it  is  a  good  reason  for  concluding,  that  it  is 
highly  improbable,  that  so  high  a  functionary  as  the  governor 
will  ever  be  guilty  of  so  gross  and  palpable  a  dereliction  of  his 
official  duties,  as  the  supposition  would  imply. 

It  is  doubtless  to  be  expected,  in  the  course  of  events,  that 
evils  will  arise  in  the  administration  of  the  government,  that  no 
human  sagacity  could  have  anticipated,  and  for  which,  of  course, 
no  remedy  could  be  provided.  When  such  evils  arise,  the  wis- 
dom of  the  times  must  be  left  to  provide  remedies  against  their 
recurrence.     "  Sufficient  unto  the  day  is  the  evil  thereof." 

Lastly,  It  was  contended  by  one  of  the  counsel  for  the  relator, 
that  the  secretary  held  his  office  only  during  the  term  of  the 
governor  by  whom  he  was  appointed;  and,  consequently,  that 
Field  went  out  of  office  in  December,  1830.  If  this  construc- 
tion of  the  constitution  be  correct,  each  of  the  governors  of  this 
state,  with  the  exception  of  the  first,  have  been  guilty  of  a  pal- 

Eable  violation  of  the  constitution.  Even  the  present  governor 
imself  would  be  obnoxious  to  the  charge  of  permitting  Field 
to  usurp  the  office  for  more  than  a  month  after  his  inauguration. 
But,  in  order  to  justify  this  interpretation  of  the  constitution,  it 
will  be  necessary  to  interpolate  into  the  constitution,  the  word 
"  each,"  before  the  word  governor,  so  as  to  make  it  read,  that 
"  each  governor  shall  nominate,"  &c.  Had  the  convention  de- 
signed that  each  governor  should  appoint  a  secretary  of  state, 
the  same  or  similar  language  to  that  employed  in  the  constitu- 
tions of  Pennsylvania  and  Delaware,  would  have  been  used,  to 
wit:     "  That  a  secretary  shall  be  appointed  and  commissioned 
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during  the  governor's  continuance  in  office,  if  he  shall  so 
long  behave  himself  well; ''  or,  as  in  the  constitutions  of  [*185] 
the  states  of  Kentucky  and  Louisiana,  to  wit:  "A  sec- 
retary shall  be  appointed  and  commissioned  during  the  term  for 
which  the  governor  shall  have  been  elected,  if  he  shall  so  long 
behave  himself  well."  I  am,  consequentlj^,  compelled  to  con- 
clude, that  when  a  secretary  is  once  appointed,  the  governor's 
power  of  appointment  is  suspended  until  a  vacancy  occurs. 

Judgment  reversed. 


Augustus  Conradi  and  Feedeeick  Hilgaed  v.  Augustus  H. 
Evans  and  John  A.  Dougheety. 

Appeal  from  St.  Clair. 

1.  Demurrer  ;  sustained,  to  plead  over  discretionary  with  court.  Where  a  de- 
murrer to  a  declaration  is  overruled,  if  the  defendant  wishes  to  plead  over,  he 
should  ask  leave  to  withdraw  his  demurrer,  and  file  a  plea.  The  granting  or 
refusing  such  a  motion  rests  in  the  discretion  of  the  court,  {a) 

2. ;  plea  tcithout  leave  properly  fitricken.    It  is  not  error  for  the 

court  to  strike  from  the  files  a  plea,  filed  without  leave,  after  a  defendant's 
demurrer  has  been  overruled.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  August  term' 
1839,  before  the  Hon.  Sidney  Breese.  Judgment  was  rendered 
for  the  plaintiffs.     The  defendants  appealed  to  this  court. 

James  Shields,  for  the  appellants. 

Lyman  Teumbull,  for  the  appellees,  cited  Godfrey  et  al.  v. 
Buckmaster,  1  Scam.  447. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit  brought  in  the  St.  Clair  cir- 
cuit court,  by  Evans  and  Dougherty,  against  Conradi  and  Hil- 
gard,  on  an  assigned  promissory  note.  The  declai-ation  is  in  the 
usual  form.  The  defendants  below  demurred  specially,  and  the 
plaintiffs  joined  in  demurrer.  After  argument  in  the  court  be- 
low, the  demurrer  was  overruled  and  decided  to  be  frivolous; 
whereupon  the  circuit  court  gave  interlocutory  judgment  for  the 
plaintiff,  and  ordered  an  assessment  of  damages.  Upon  the  re- 
port of  the  clerk,  final  judgment  was  given  for  the  plaintiffs  be- 
low, for  the  sum  assessed  by  the  clerk. 

By  a  bill  of  exceptions,  contained  in  the  record,  the  following 

Cases  Citing  Text.  files  for  absence  of  aflidavit  of  merits, 

{a)  Rule  stated  in  head  note  affirm-  it  is  in  discretion  of  court  to  refuse  to 

ed.  Weatherford  v.  Fishback,  3  Scam,  allow  new  plea  to  be  filed.    Anthony 

170,   175;    Herrington  v.  Stevens,  26  ».  Ward,  22  111.  181,  183. 

111.  298,  300.  Rule  stated  in  head  notes  affirmed. 

(6)  After  court  has  struck  plea  from  Edbrooke  v.  Cooper,  79  111.  582,  584. 

[13— Scam.     Vol.  2.] 
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facts  also  appear:  "That  when  this  cause  was  called,  on  motion 
of  the  attorney  for  the  plaintiffs,  for  a  judgment  for  default  of 
plea,  on  the  fourth  day  of  the  term,  it  was  objected  by  the  de- 
fendants' counsel,  that  there  was  a  plea  filed  in  the  case,  the  day 
before.  The  plaintiffs'  counsel  thereupon  insisted,  that, 
[*186]  as  the  rule  of  court  had  not  been  complied  with,  by  filing 
a  plea  by  Wednesday  morning,  but,  instead  thereof,  a  de- 
murrer, which  had  been  adjudged  by  the  court  frivolous,  and  that 
no  leave  had  been  granted,  to  withdraw  said  demurrer  and  tile  a 
plea;  it  was  therefore  ordered  by  the  court,  that  said  plea,  so 
filed  without  leave,  be  taken  from  the  tiles,  and  considered  as  no 
plea,  and  that  judgment  be  entered  for  the  plaintiffs  as  for  want 
of  a  plea,  or  by  nil  dicit.''^ 

The  appellants  contend,  1st.  That  leave  to  file  a  plea  after  de- 
murrer, is  of  course ;  2d.  That  a  plea  having  been  tiled  at  the  call- 
ing of  the  cause,  the  court  could  not  give  judgment  for  default 
of  a  plea;  and,  3d.  That  a  court  cannot  direct  a  plea,  which  has 
been  regularly  tiled  in  a  cause,  to  be  withdra^vn  from  the  tiles. 

This  court,  in  the  case  of  Clemson  and  Waters  against  the 
State  Bank  of  Illinois,  1  Scam.  45,  decided,  that  when  a  plea  is 
tiled,  the  plaintiff  either  replies  by  taking  issue,  or  setting  up 
new  matter  in  avoidance,  or  demurs.  If  the  plaintiff  demurs  to 
the  defendant's  plea,  the  law,  arising  in  the  case,  is  referred  to 
the  court;  and  if  the  plea  furnishes  no  legal  defence  to  the 
action,  the  judgment  is  either  interlocutory  or  final,  according 
to  the  nature  of  the  action.  The  only  mode  given  to  the  de- 
fendant, to  contest  the  facts  set  out  in  the  declaration,  is  by  ap- 
plying to  the  court  for  leave  to  withdraw  the  bad  plea,  and  plead 
de  novo;  which  application  rests  in  the  sound  discretion  of  the 
court  to  grant  or  refuse.  No  motion  having  been  made  for 
leave  to  withdraw  the  plea,  and  plead  again,  the  defendant  elected 
to  abide  by  the  goodness  of  his  plea,  and  he  cannot  now  assign 
for  error,  that  the  court  ought  to  have  given  judgment  of  re- 
spondeat ouster.  The  principles  decided  in  this  case,  justify  the 
practice  pursued  in  the  court  below.  The  defendants  below,  not 
having  obtained  leave  to  withdraw  their  demurrer,  elected  to 
stand  by  it;  and,  of  course,  their  subsequently  filing  a  plea, 
without  leave  of  the  court,  was  irregular,  and  the  court  correctly 
decided,  that  it  should  be  taken  from  the  files  of  the  court. 

The  judgment  is  therefore  affirmed,  with  costs. 

J  Judgment  a^rmed. 
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John  H.  Kjnzie  v.  The  Trustees  of  the  town  of  Chicago. 

[*187] 
Appeal  from  Cook. 

1.  CoKPORATiOJT ;  nets  onltf  as  law  directs.  A  body  corporate  can  only  act  in 
the  mode  prescribed  by  the  law  creating  it.  (a) 

3.  ;  lease  without  seal  void.    A  lease,  executed  by  the   "Trustees  of 

the  town  of  Chicago,"  without  the  corporate  seal,  is  void,  (b) 

3.  ;  authentication  of  coiitract.  The  mode  of  assenting  to,  and  au- 
thenticating, the  acts  of  a  corporate  body,  which  uses  a  seal,  is  to  affix  the 
seal,  with  a  declaration,  that  it  is  the  seal  of  the  corporation,  and  to  verify  the 
act  by  the  signatures  of  the  president  and  secretary. 

4.  Promissory  note;  void  consideration.  A  plea  to  an  action  upon  a  note, 
that  the  consideration  was  a  lease  which  was  illegal,  null,  and  void,  is  good,  (c) 

This  cause  was  heard  in  the  court  below,  at  the  May  term, 
1837,  before  the  Hon.  John  Pearson. 

James  Grant  and  J.  Young  Scammon,  for  the  appellant. 

Thomas  Foed,  for  the  appellee. 

Smith,  Justice  delivered  the  opinion  of  the  court. 

This  was  an  sction  of  assumpsit  on  two  promissory  notes, 
made  by  Kinzie,  and  endorsed  to  the  trustees. 

The  declaration  is  in  the  usual  form.  The  defendant,  in  the 
circuit  court,  pleaded  nine  several  pleas,  some  of  which  averred 
special  matter,  and  a  want  of  consideration,  and  failure  of  con- 
sideration for  the  making  of  the  notes,  while  others  averred  a 
want  of  power  in  the  trustees  to  make  two  certain  leases,  for 
which  it  is  alleged  the  notes  were  given.  The  fifth  plea  states, 
that  the  notes  were  given  for  two  leases,  made  by  the  trustees  to 
the  defendant,  for  the  wharfing  privileges  in  fi'ont  of  Lot  num- 
ber One,  and  twenty  feet  on  the  east  side  of  Lot  Two,  in  Block 
Two,  in  the  original  town  of  Chicago ;  and  that  the  said  cases 
were  illegal,  null,  and  void;  and  that,  therefore,  there  was  an  en- 
tire failure  of  the  whole  consideration  on  which  the  notes  were 
founded. 

The  trustees  replied  to  the  first,  second,  fourth  and  fifth  pleas 
of  the  defendant,  by  setting  out  the  two  leases  in  hcBC  verba/  and 
averred  that  the  execution  and  delivery  to  the  defendant  of  their 
leases,  were  the  considerations  upon  which  the  notes  were  given, 
and  for  the  further  purpose  of  securing  the  payment  of  the  rent 
then  due. 

To  this  replication  there  was  a  demurrer,  and  special  causes  of 
demurrer,  besides  general  ones,  were  assigned. 

Cases  Citing  Text.  bar  v.  Bonesteel,  3  Scam.  32. 

(a)  Rule  stated  in  head  note  affirm-  (c)  Neglect  to  plant  and  cultivate 

ed.    Fitch  o.  Pinckard,  4  Scam.  69,79 ;  hedge  according  to  contract  is  failure 

Perry  v.  Kinnear,  42  111.  160,  164.  of    consideration    of    contract.      Ed- 

(6)  Lease  is  not  negotiable  instru-  wards  v.  Pyle,  23  111.  395,  297. 
ment  within  meaning  of  statute.  Dun- 
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It  does  not,  however,  become  important  to  notice  those  special 
causes,  nor  to  state  the  other  portions  of  the  pleadings  in  the 
cause,  as  we  apprehend  the  case  will  turn  on  the  question  of  the 
legality  of  the  two  leases  set  out  in  the  replication.  If  those 
leases  are  void,  then  there  can  be  no  doubt  that  the  circuit 
[*188]  court  ought  to  have  rendered  judgment  for  the  defendant 
on  the  demurrer. 

By  the  "Act  "of  February  11th,  1835,  "to  change  the  cor- 
porate powers  of  the  town  of  Chicago,"  Acts  of  1835,  204,  it  is 
declared,  that  the  individuals  therein  named,  and  their  successors, 
shall  be  a  body  politic  and  corporate  by  the  name  of  the  "  Trus- 
tees of  the  town  of  Chicago,"  and  that  they  shall  have  a  common 
seal.  The  trustees,  then,  being  a  body  corporate,  the  invariable 
rule  is,  that  such  body  can  act  only  in  the  mode  prescribed  by 
the  law  creating  it.  This  was  so  held  in  the  case  of  £etts  v. 
Menard,  decided  in  this  court,  December  term,  1831.  Breese's 
App.  10.  Testing  the  execution  of  the  leases  by  this  rule,  it  will 
be  seen,  that  these  leases  are  void  for  want  of  the  corporate  seal 
being  affixed  to  them.  In  the  mode  of  execution  adopted,  it  is 
declared,  in  phraseology  peculiar  to  itself  in  this  case,  that  the 
parties  have  "  interchangeably  set  their  hands  and  seals  in  dup- 
licate" to  the  leases.  The  signatures  of  the  trustees  follow,  and 
then  Kinzie's  signature,  to  whose  name  a  seal  is  attached.  Ko 
seals  are  attached  to  the  names  of  the  trustees,  but  a  single  seal 
is  placed  to  the  left  of  the  signatures  of  the  trustees. 

It  is  therefore  apparent,  that  it  is  not  the  seal  of  the  corpora- 
tion. It  is  neither  so  declared,  nor  does  it  seem  so  to  be,  in 
point  of  fact.  The  mode  of  assenting  to  and  authenticating  acts  of 
a  corporate  body,  which  uses  a  seal,  is  to  affix  the  seal  with  a 
declaration,  that  it  is  the  seal  of  the  corporation,  and  to  verify 
the  act  by  the  signatures  of  the  president  and  secretary  of  the 
corporation. 

The  law,  then,  recognizing  no  other  mode  of  authenticating 
instruments,  like  those  in  question,  by  the  corporation,  and  be- 
ing confined  to  this  mode,  and  it  not  having  been  adopted,  it  is 
most  certain  that  the  leases  are  a  nullity,  and  conferred  no  rights 
whatever.  The  circuit  court,  therefore,  erred,  in  not  sustaining 
the  demurrer  to  the  replication. 

The  judgment  of  the  circuit  court  is  reversed,  and  judgment 
rendered  on  the  demurrer  in  this  court,  for  the  defendant  in  the 
court  below,  with  costs. 

Judgment  reversed. 
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The  People  ex  rel.  Robert  C.  Bristol,  v.  John  Pearson,  Judge 
of  the  Seventh  Judicial  Circuit  of  the  State  of 

Illinois,  {a)  [*189] 

Application  for  a  Writ  of  Mandamus. 

1.  Mandamus — lies  to  complete  bill  of  exceptions.  Where  a  judge  of  the  cir- 
cuit court  refuses  to  sign  a  bill  of  exceptions  tendered  to  him  upon  the  trial  of 
a  cause,  but  signed  the  bill  of  exceptions  after  amending  it,  by  striking  out  a 
material  portion  of  the  bill,  the  supreme  court  granted  a  writ  of  mandamus  to 
compel  him  to  sign  the  bill  of  exceptions  as  originally  presented  to  him. 

2.  ;  alternative  not  returned;  peremptory  issues.    Where  an  alternative 

"vrrit  of  mandamus  was  granted  to  a  judge  of  the  circuit  court,  to  compel  him  to 
sign  a  bill  of  exceptions,  and  the  writ  was  delivered  to  the  judge,  but  not  re- 
turned by  him,  the  supreme  court  granted  a  peremptory  MTit,  requiring  him  to 
sign  the  bill  of  exceptions. 

3.  Bill  of  Exceptions  Defective — no  compulsion  to  sign.  Where  a  judge 
of  an  inferior  court  is  of  opinion,  that  a  bill  of  exceptions,  which  he  has  been 
required,  by  an  alternative  writ  of  mandamus,  to  sign  or  show  cause  for  not 
signing,  is  objectionable,  or  contains  matter  which  was  not  excepted  to,  or  the 
same  is  untruly  or  incorrectly  stated  in  the  bill,  he  should  return  the  causes  of 
his  objections.  The  supreme  court  will  not  compel  the  signing  of  a  bill  which 
does  not  truly  state  the  facts,  as  they  occurred  on  the  trial. 

4. ;  signing  etc.  ministerial;  judge  iise  judicial  diacretion.  The  sign- 
ing, sealing,  and  approving  of  a  bill  of  exceptions  is  a  ministerial  act,  and  the 
supreme  court  will  compel,  by  a  writ  of  mandamus,  a  judge  of  a  circuit  court- 
to  sign  and  seal  a  bill  of  exceptions  taken  on  the  trial;  but  the  judge  must  de- 
termine its  accuracy,  and  whether  it  correctly  recites  the  points  made,  and 
opinions  excepted  to;  (6)  and  if  it  correctly  sets  out  the  facts,  he  must  sign  it. 

5.  ;  time  to  bring;  trial  complete.    Semble,  That  the  practice  should  be 

to  reduce  the  exceptions  to  the  opinion  of  the  court  to  writing  during  the  pro- 
gress of  the  trial,  and  have  the  bill  of  exceptions  completed  while  the  facts  are 
fresh  in  the  minds  of  the  court  and  parties. 

6. ;  should  contain  al' facts  as  to  decision.    Semble,  That  a  party  has  a 

right  to  have  all  of  the  facts  connected  with  the  decision  of  the  court,  which 
was  excepted  to,  included  in  his  bill  of  exceptions ;  and  if  the  inferior  court 
refuse  to  sign  a  bill  of  exceptions  containing  all  of  the  facts,  the  court  will 
compel  a  compliance  by  mandamus. 

7.  Mandamus — not  to  compel  exercise  of  discretion.  Semble,  That  a  supreme 
court  will  never  compel  an  inferior  court  to  do  an  act  in  regard  to  which  the 
inferior  court  is  vested  with  a  judicial  discretion,  (c) 

At  the  July  term  of  this  court,  in  the  year  1839,  J.  Young 
Scammon,  attorney  for  Robert  C.  Bristol,  filed  the  record  of  the 
cause  of  John  F.  Phillips  v.  Robert  C.  Bristol,  which  was  tried 
in  the  Cook  circuit  court,  at  the  May  special  term,  1839,  and  ap- 
pealed to  this  court.  At  the  same  time,  he  moved  for  a  writ  of 
mandamus  against  the  judge  who  tried  the  cause,  to  compel  him 

Cases  Citing  Text.  96 ;  People  v.  Williams,  91  111.  87. 

(a)   For  report  of  subsequent  pro-  (c)  Board  of  canvassers  of  votes  cast 

ceedings  in  this  matter,  see  3  Scam,  for  representation  to  general  assembly 

270.408.               _              ^  are  ministerial  not  judicial  officers,  and 

(6)  It  is  exclusive  province  of  judge  their  action  may  be  controlled  by  man- 

of  trial  court  to  determine  correctness  damns.    People  v.  Hilliard,  29  111.  414, 

of  bill  of  exceptions  which  he  is  asked  420. 
to  sign.    People  v.  Jameson,  40  111.  93, 
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to  sign  a  certain  bill  of  exceptions  which  was  tendered  to  him  on 
the  trial,  and  tiled  the  following  affidavit  and  notice,  accompanied 
bj  the  exhibits  mentioned  therein: 
"  State  of  Illinois,  supreme  court,  July  term,  A.  D.  1S39. 

"  J.  Young  Scammon  doth  solemnly,  sincerely,  and  truly  de- 
clare and  affirm,  that  at  the  last  May  special  term  of  the  Cook 
circuit  court,  held  at  Chicago,  in  the  county  of  Cook,  and  state 
of  Illinois,  his  Honor,  John  Pearson,  presiding  as  judge  thereof, 
a  suit  was  called  wherein  John  F.  Phillips  was  plaintiff,  and 
Robert  O.  Bristol  was  defendant ;  a  copy  of  the  record 
[*190]  and  proceedings  in  which  suit,  as  they  appear  of  record, 
are  hereto  annexed,  marked  A.  That  this  affiant  was  one 
of  the  attorneys  and  counsel  for  said  Bristol,  and  that,  at  the  call- 
ing of  said  cause,  the  plaintiff,  by  his  counsel,  tiled  his  exceptions 
to  portions  of  the  deposition  of  John  Moore,  a  witness  whose  de- 
position had  previously  been  taken,  and  which  was  on  tile  to  be 
used  as  testimony  on  the  trial  of  said  cause  in  said  court;  a  copy 
of  which  deposition,  marked  B^ —  and  of  said  exceptions,  marked 
C, —  are  hereto  annexed  and  made  apart  of  this  affidavit.  That 
the  judge  aforesaid  sustained  said  exceptions,  and  excluded  the 
following  portions  of  said  Moore's  deposition,  to  wit:  'In  answer 
to  the  question  put  by  defendant's  counsel,  in  whose  name  were 
the  papers  made  out,  as  master  of  the  steamboat  Madison,  in 
18381  the  witness  says,  that  they  were  taken  out  in  the  name  of 
John  M'Fadgen:  the  above  question  was  objected  to,  and  the  an- 
swer taken  subject  to  the  opinion  of  the  court.  In  answer  to  the 
question,  in  whose  name  were  bills  of  lading  signed  for  goods 
shipped  on  board  the  boat  during  the  trip  Mrs.  Phillips  came 
up  ?  the  witness  says,  they  were  generally  signed  by  witness  as 
clerk,  and  sometimes  in  the  name  of  John  M'Fadgen,  but  recol- 
lects none  signed  in  the  name  of  Captain  Bristol ;  still  there  may 
have  been  some  thus  signed,' — which  were  marked  as  excluded, 
in  pencil,  on  said  deposition,  and  the  same  were  not  read  or  given 
in  evidence  to  the  jury. 

"  To  the  opinion  of  the  court  in  excluding  said  portions  of  said 
deposition,  the  said  Bristol  then  and  there,  by  his  counsel,  this 
affiant,  excepted. 

"  This  affiant  further  states,  that  in  the  progress  of  said  cause, 
the  defendant,  by  this  affiant,  as  his  counsel  aforesaid,  excepted  to 
the  opinions  of  said  court  in  several  other  particulars,  and  em- 
bodied the  forgoing  exceptions,  together  with  all  the  exceptions 
taken  by  him  to  the  opinions  and  decisions  of  the  court,  during 
the  trial  of  said  cause,  in  a  bill  of  exceptions,  of  which  a  true 
copy  is  hereto  annexed,  marked  D,  and  made  a  part  of  this  affi- 
davit; and,  before  the  jury  had  retired  from  the  bar  of  the  court, 
tendered  the  same  to  the  judge,  with  a  request  that  he  should 
sign  and  seal  the  same  in  conformity  with  the  law;  that  the  said 
judge  replied,  there  was  no  hurry  about  it,  that  it  was  all  a  mat- 
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ter  of  record,  and  he  would  si^n  the  bill  of  exceptions  if  said 
Scammon  had  copied  correctly  ^rom  the  depositions  the  parts  ex- 
cepted to,  and  the  receipt  in  said  bill  of  exceptions  contained, 
signed  by  said  Bristol.  The  said  judge  took  the  bill  of  excep- 
tions, and  a  few  days  afterwards  asked  Isaac  N.  Arnold,  Esquire, 
the  counsel  of  said  plaintiff,  Phillips,  upon  the  trial  of  said  pause, 
to  examine  the  said  bill  of  exceptions ;  that  said  Arnold  did  ex- 
amine the  same,  as  this  affiant  is  informed  by  him,  and  stated  to 
the  court,  the  said  judge,  that  he  had  compared  those  portions  of 
the  deposition  that  were  included  in  the  bill  of  exceptions,  and 
excluded  by  the  court,  and  found  them  correctly  copied. 
That  the  judge  then  put  the  bill  of  exceptions  in  his  [*191] 
pocket,  as  this  affiant  believes,  and  did  not  return  it  to 
this  affiant  till  nearly  a  week  after  the  time  it  was  first  tendered 
to  him,  and  when  it  was  returned  to  this  affiant,  it  was  in  the 
shape,  foi-ni,  and  words  contained  in  a  true  copy  hereto  annexed, 
marked  E;  that  this  affiant  then  informed  the  com-t,  that  said 
bill  of  exceptions,  as  signed,  did  not  contain  all  the  facts,  and 
requested  the  said  judge  to  amend  it,  so  as  to  conform  to  the  facts, 
by  inserting  in  it  all  the  words  that  were  excluded  from  said  de- 
position as  aforesaid:  which  he  wholly  refused  to  do,  unless  the 
counsel  for  the  plaintiff  would  consent  to  it.  This  affiant  further 
saith,  that  said  bill  of  exceptions,  tendered  as  aforesaid,  by  this 
affiant,  to  his  Honor,  Judge  Pearson,  contained  the  facts  just  as 
they  transpired  on  the  trial  of  said  cause,  and  nothing  more ;  that 
the  portions  of  the  said  deposition  which  were  excluded  by  said 
judge,  were  copied,  word  for  word,  and  letter  for  letter,  from  said 
deposition,  and  that  the  bill  of  exceptions  signed  by  said  judge 
does  not  contain  all  the  facts,  but  entirely  omits,  as  the  affiant 
believes,  the  most  material  part  of  said  deposition  which  was  ex- 
cluded. 

"  J.  TOUNG  SCAMIVION. 

"  Duly  affirmed  to,  according  to  law,  before  me,  this  11th  day 
of  July,  A.  D.  1839. 

"J.M.Duncan,  Clerh:' 
"  John  F.  Phillips  v.  Eobert  C.  Bristol. 

"  To  Isaac  N.  Arnold,  Esq.,  attorney  and  counsel  for  said  John 
F.  Phillips. 

"  Sir: — Please  to  take  notice,  that  at  the  July  term  of  the  su- 
preme court  of  the  state  of  Illinois,  to  be  holden  at  Springfield, 
in  said  state,  on  the  second  Monday  of  the  month  of  July  instant, 
I  shall  move  said  court  for  a  writ  of  mandamus,  to  be  directed  to 
Judge  Pearson,  judge  of  the  circuit  court  of  Cook  county,  in  said 
state,  commanding  him  to  sign  and  seal  the  said  bill  of  excep- 
tions, a  copy  of  which  is  hereto  annexed,  which  were  tendered  to 
said  judge  on  the  trial  of  the  cause  in  the  said  circuit  court  of 
Cook  county,  wherein  said  John  F.  Phillips  was  plaintiff,  and 
Eobert  C,  Bristol  was  defendant,  by  the  said  defendant's  counsel, 
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at  the  last  May  special  term  of  said  court;  which  motion  will  be 
predicated  upon  the  foregoing  affidavit  and  the  papers  thereto  an- 
nexed. "  Robert  C.  Bristol,  by 
"  Jzd//  Sd,  1839.  J.  Young  Scammon,  his  AWy. 

"  I  hereby  acknowledge  due  service  of  the  foregoing  notice  and 
papers,  this  3d  day  of  July,  A.  D.  1839. 

"  I.  N.  Arnold,  AWy  for 
John  F.  Phillips.'' 

A  copy  of  the  bill  of  exceptions  tendered  to  the  judge,  and  re- 
ferred to  as  exhibit  D,  is  contained  in  the  writ  of  7aan- 
[*1 92]  dmnu8.  The  copy  of  the  bill  of  exceptions  signed  by  the 
judge,  and  referred  to  in  the  foregoing  affidavit,  as  ex- 
hibit E^  is  as  follows,  the  parts  erased  by  the  judge  being  printed 
in  italics,  and  the  interlineations  made  by  him  being  included  in 
brackets.  The  exhibits  are  omitted  by  the  reporter. 

"  Cook  circuit  court,  May  special  term,  A.  D.  1839. 
Robert  C.  Bristol  i 

ads.  \  Assumpsit. 

John  F.  Phillips     ) 

"  Be  it  remembered,  that  when  this  case  was  called  for  trial,  the 
plaintilf  filed  his  exceptions  to  the  deposition  of  John  Moore, 
which  said  exceptions  are  in  the  words  and  figures  following: 
(Here  insert  them),  ['  In  whose  name  were  the  papers  taken  out 
as  master  of  the  steamboat  Madison,  in  1838?']  And  upon  mo- 
tion of  the  plaintiff's  counsel,  the  court  excluded  the  following 
portions  of  said  Moore's  deposition,  to  wit: 

" '  In  answer  to  the  question  put  by  the  defendant's  counsel,  in 
whose  name  were  the  papers  made  out  as  master  of  the  steam- 
boat Madison,  in  1838?  the  witness  says  they  were  taken  out  in 
the  name  of  John  M^Fadgen:^  the  above  question  was  objected 
to,  and  the  answer  taken  subject  to  the  opinion  of  the  court. 

" '  In  answer  to  the  question,  in  whose  name  were  bills  of  lad- 
ing signed  for  goods  shipped  on  board  the  boat  during  the  trip 
Mrs.  Phillips  came  up?  witness  says  they  were  generally  signed 
by  witness,  as  clerk  and  sometimes  in  the  name  of  John  M  Fad- 
gen,  but  recollects  none  signed  in  the  name  of  Capt.  Bristol , 
still  there  may  have  been  some  thus  signed.^  To  which  opinion 
of  the  court,  in  excluding  such  portions  of  said  deposition, 
the  defendant,  by  his  counsel,  then  and  there  excepted.  The 
defendant  then  offered  in  evidence  the  following  paper,  calling, 
it  the  clearance  papers  of  the  James  Madison:  (Here  insert 
it).  The  plaintiff's  counsel  objected,  and  the  objection  was  sus- 
tained. (See  bill  of  exceptions  copied  into  the  writ  of  manda- 
mus, page  197,  for  so  much  of  this  bill  as  is  omitted  here). 

" '  Reed,  Chicago,  25  May,  1838,  from  Kinzie  &  Hunter,  three 
hundred  -^-^  dollars,  being  in  full  for  chgs.  on  goods,  per  S.  B. 
Madison,  as  noted  on  bills  of  lading. 

" '  $300.57.  R.  C.  Bristol.' 
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"  To  the  reading  in  evidence  to  the  jury  of  said  receipt,  [after 
proving  by  the  witness  the  handwriting  of  Bristol,  and  that  it  was 
the  common  book  and  practice  to  sign  the  receipts  in  this  way,  as 
captain,]  the  defendant  objected,  and  the  court  overruled  the  ob- 
jection, and  permitted  the  said  receipt  to  be  read  to  the  jury,  as 
evidence;  to  which  said  opinions  the  defendant  excepts  severally, 
and  prays  the  court  to  sign  and  seal  this  his  bill  of  exceptions, 
and  make  it  a  part  of  the  record  in  this  case,  which  is  done. 

John  Pearson,  [seal.]  " 

J.  TorNG  ScAMMON,  for  the  relator.     It  was  the  duty    [^193] 
of  the  judge  of  the  circuit  court  to  sign  and  seal  the  bill 
of  exceptions  tendered  to  him  in  this  case.     The  statute  is  imper- 
ative.    (E.  L.  491,  §  19;  Gale's  stat.  533.)     The  remedy  for  his 
refusal  is  by  mandamus. 

"  If  either  in  his  directions  or  decisions  the  judge  mistakes  the 
law  by  ignorance,  inadvertence,  or  design,  the  counsel  on  either 
side  may  require  him  publicly  to  seal  a  bill  of  exceptions;  stating 
the  point  wherein  he  is  supposed  to  err;  and  this  he  is  obliged  to 
seal  by  statute  Westminster  2,  13  Edward  1,  c.  31;  or  if  he  re- 
fuses so  to  do,  the  party  may  have  a  compulsory  writ  against 
him,  commanding  him  to  seal  it,  if  the  fact  alleged  be  truly 
stated."     (3  Blac.  Com.  372.) 

The  supreme  court  has  power  to  grant  a  writ  of  mandamus. 
Art.  lY.  of  Const.  111.  §  2.  This  has  been  recognized  by  the 
court  in  the  case  of  Street  v.  The  Co.  Com.  of  Gallatin  County, 
Breese  25. 

A  mandamus  issues  in  general  in  all  cases  where  the  injured 
party  has  a  right  to  have  any  thing  done,  and  has  no  other  speci- 
lic  means  of  compelling  its  performance.  6  Wheeler's  Am.  Com. 
Law  555;  The  People  v.  Brooklyn,  1  Wend.  318;  2  Wheat.  Sel- 
wyn  1093,  title  mandamus  and  authorities  there  cited. 

The  power  of  issuing  a  mandamus  to  an  inferior  court  to  com- 
pel it  to  sign  and  seal  a  bill  of  exceptions,  is  incident  to  super- 
vising courts. 

The  authority  of  the  supreme  court  of  Ohio  to  issue  a  manda- 
mus, commanding  the  judges  of  the  common  pleas  to  sign  a  bill 
of  exceptions,  can  not  be  doubted.  State  of  Ohio  v.  Todd  et  al.., 
4  Ham.  351. 

A  mandamus  lies  from  the  supreme  court  of  IS'ew  York  to  a 
court  of  common  pleas,  to  compel  them  to  seal  a  bill  of  excep- 
tions. The  People  v.  Judges  of  Washington,  1  Caines  511;  The 
People -y.  Judges  of  Westchester,  2  Johns.  Cas.  118;  Coleman 
135 ;  Sikes  v.  Kansom,  6  Johns.  279. 

It  lies  also  to  amend  a  bill  of  exceptions  according  to  truth  of 
the  case.     Sikes  -y.  Ransom  6  Johns.  279. 

Mandarnus  lies  to  the  circuit  judge  to  seal  a  bill  of  exceptions. 
Delavan  v.  Bordman,  5  Wend.  132;  Ex  parte  Robson,  Walker 
412;  Ex  parte  Cranes,  5  Peters  190. 
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But  a  peremptory  mandamus  to  a  court  of  common  pleas  is 
not  granted  in  the  lirst  instance,  but  an  alternative  mandamus^  or 
rule  to  show  cause.  The  People  v.  Judges  of  Cayuga,  2  Johns. 
^^\  The  People  v.  Judges  of  Washington,  1  Caines  511. 

The  judge  in  this  case  declared,  that  he  would  sign  no  bill  of 
exceptions  containing  the  evidence.  He  might  as  well,  in  most 
cases,  refuse  to  sign  any  bill  of  exceptions,  as  to  refuse  to  sign 
one  containing  the  evidence.  In  very  many  cases  it  is  im- 
[*194]  possible  for  the  supreme  court  to  determine  whether  the 
decision  of  the  court  below  was  erroneous,  without  having 
the  facts.  And  where  a  portion  of  a  deposition  is  excluded,  all  of 
the  excluded  portions  of  the  deposition  should  be  set  out  in  the 
bill  of  exceptions,  to  enable  this  court  to  judge  whether  the  party 
excepting  has  been  injured  by  the  decision  complained  of. 

The  decision  of  an  inferior  court  may  be  incorrect  in  point  of 
abstract  law,  when  yet  it  may  not  be  ground  of  error  in  the  case 
in  which  it  is  made. 

The  whole  of  the  evidence,  whether  oral  or  written,  on  which 
the  alleg-ation  of  error  depends,  ought  to  be  set  forth.  5  Dow 
225;  2  Dunl.  Pract.  643. 

The  following  authorities  are  cited  to  show  that  it  is  not  only 
necessary  but  indispensable  to  incorporate  evidence  in  a  bill  of 
exceptions. 

It  does  not  follow  as  a  necessary  consequence  to  the  asking  of 
a  question,  that  the  answer  will  be  in  the  affirmative;  and  unless 
the  answer  constitutes  illegal  testimony  for  the  party  calling  a 
witness,  it  is  no  ground  of  exception.  The  province  of  a  bill  of 
exceptions  taken  in  the  progress  of  a  trial,  is  to  show  that  im- 
proper testimony  has  been  received,  or  proper  testimony  rejected. 

Where  an  exception  is  taken  to  a  question  asked  a  witness  on 
the  trial  of  a  cause,  if  the  answer  of  the  witness  is  not  given  in 
the  bill  of  exceptions,  the  supreme  court  can  not  know  that  the 
circuit  court  received  improper  testimony.  Miller  v.  Houcke  et 
al.,  1  Scam.  501. 

An  exception  to  the  opinion  of  the  court  must  show  its  rele- 
vancy to  the  case.  Brown  v.  M'Connel,  1  Bibb  266 ;  Beauchamp 
V.  Tennel,  Hid.  442. 

A  party  excepting  should  spread  the  whole  evidence  touching 
the  point  decided,  on  the  record;  if  he  fail  to  do  so,  every  intend- 
ment will  be  indulged  in  favor  of  the  judgment.  Hodges  v. 
Briggs,  2  Marsh.  222;  Taylor  v.  Mayo,  Ihid.  251;  Payne  v.  Bet- 
tisworth,  Ibid.  428 ;  Shryock  v.  Morton,  Ihid.  663.  See  also 
Blue  V.  Kibby,  1  Monroe  196. 

A  bill  of  exceptions  to  the  decisions  of  the  court  on  a  plea  of 
nid  tiel  record,  must  show  the  evidence  on  the  trial,  otherwise 
the  court  of  appeals  will  not  disturb  the  decisions  of  the  inferior 
court.     Fowler  v.  Commonwealth,  4  Monroe  129. 

A  bill  of  exceptions  taken  to  the  opinion  of  the  court  in  giving 
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instructions,  will  not  be  ground  of  reversal,  unless  it  appear  from 
the  evidence  incorporated  in  the  record,  or  from  the  pleadings, 
that  the  party  has  been  prejudiced  thereby.  Harrisons  v.  Baker, 
1  J.  J.  Marsh.  318;  Beaucliamp  v.  Morris,  1  Marsh.  521. 

See  an  application  of  the  same  principle,  to  a  case  where  incom- 
petent testimony  was  admitted.  Hodges  v.  Crutcher,  1  J.  J. 
Marsh.  504. 

The  bill  must  explicitly  state  the  facts  necessary  to  show 
the  error.     Keath  v.  Patson,  2  Stewart  38.     But  it  is  not  [*195] 
necessary  to  state  all  the  evidence.     Allen  v.  Booker,  2 
Stewart  21. 

The  party  who  excepts  to  the  admission  of  evidence,  must 
show,  in  his  bill,  what  the  evidence  was,  or  the  exception  to  it 
will  be  considered  as  waived.     Snowden  v.  Warder,  3  E-awle,  101. 

The  bill  must  distinctly  show  wherein  the  party  may  have  been 
prejudiced,  by  the  decision  excepted  to;  for  the  court  is  not  bound 
to  give  an  opinion  on  an  abstract  question  of  law,  not  belonging 
or  not  shown,  by  the  bill,  to  belong  to  the  cause.  M'Dougal  v. 
Fleming,  4  Ham.  388;  King  v.  Kenny,  4  Ham,  79;  Hamilton  v. 
Kussel,  1  Cranch,  318;  Osborn  v.  State,  7  Ham.  (Part  1st,)  214; 
Wilson  V.  Jackson,  Minor,  399. 

A  deposition  excepted  to,  for  impertinency,  should  be  spread 
upon  the  record.  Stearns  v.  Warner,  2  Aiken,  26.  See  Lovell  v. 
Arnold,  2  Munf.  167. 

If  exception  is  taken  to  the  refusal  of  a  judge,  to  instruct  the 
jury  in  the  manner  requested,  the  bill  must  set  forth  so  much  of 
the  evidence  as  will  show  that  the  desired  instruction  was  proper 
in  the  case.  Aliter,  where  exception  is  taken  to  the  law,  as  an. 
nounced  in  instructions  actually  given.  Peden  v.  Moore,  1  Stew- 
and  Port.  71.  See,  also  SwafEord  v.  Dovenor,  1  Scam.  165;  Gil- 
more  V.  Ballard,  Idem  252;  Ballingall  v.  Spraggins,  Idem  330;  2 
Tuck.  Com.  293,  294;  5  Wheeler's  Am.  Com.  Law,  186;  Budd  v. 
Crea,  1  Halstead,  370. 

In  this  case,  the  evidence  which  was  excluded  from  the  deposi- 
tion, bill  of  exceptions,  and  the  jury,  related  to  the  very  gist  of 
the  action, — which  was,  whether  the  defendant  was  master  of  the 
vessel,  upon  which  the  plaintiff's  goods  were  shipped.  Besides, 
the  bill  of  exceptions,  inferentially,  states  that  the  evidence  went 
to  the  jury;  because,  it  says,  that  such  portions  were  excluded, 
leaving  the  inference,  that  all  those  portions  which  are  not  stated 
in  thebill  of  exceptions  signed  by  the  judge,  (including  the  evi- 
dence excluded,)  were  given  to  the  jury. 

It  seems,  after  all,  that  the  judge  was  not  very  scrupulous  about 
admitting  evidence  in  a  bill  of  exceptions,  when  it  suited  his  con- 
venience, or  tended  to  strengthen,  in  his  opinion,  his  decision;  for 
he  admitted  the  receipt  of  tlie  defendant,  and  inserted,  in  his  own 
handwriting,  the  testimony  of  the  witness  in  relation  thereto. 

There  can  not  be  any  doubt,  that  the  evidence  in  this  case, 
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■which  was  excluded  by  the  judge,  was  material.  It  tended  di- 
rectly to  show  that  the  defendant  was  not  liable.  Whether  it  was 
material,  or  not,  was  a  question  upon  which  the  defendant  desired 
the  opinion  of  the  supreme  court ;  and  he  had  a  right  to  have  it 
included  in  his  bill  of  exceptions,  to  enable  this  court  to  pass 
upon  it.  The  decision  of  the  court  below,  in  refusing  to  sign  the 
bill  of  exceptions  tendered  to  him,  was  unwarranted,  and  directly 
in  defiance  of  the  law,  and  the  defendant's  rights. 

The  remedy  sought  in  this  case,  is  the  only  one  found  in 
[^196]  the  law.     It  is  full  and  ample;  and  this  court  will  not  fail 
to  exercise  it. 

The  court  ordered  that  an  alternative  writ  of  mandamus  issue 
to  the  judge  of  the  Cook  county  circuit  court,  commanding  him 
to  sign  and  seal  tlie  bill  of  exceptions  presented  to  him,  or  to  show 
cause  by  the  first  day  of  the  next  term  of  this  court,  why  he  does 
not  sign  the  same. 

At  the  next  term  of  the  court,  Mr.  Scammon  filed  in  court  the 
following  copy  of  the  alternative  writ  of  mandamus,  and  pre- 
sented the  following  afiidavits : 
"  State  of  Illinois. 

"  The  people  of  the  state  of  Illinois,  to  John  Pearson,  judge  of 
the  Cook  county  circuit  court,  greeting: 

"  Whereas,  it  has  lately  been  represented  to  us,  in  the  supreme 
court  of  the  state  of  Illinois,  before  our  justices  thereof,  on  the 
part  and  behalf  of  Robert  C.  Bristol,  that  at  a  circuit  court,  held 
in  and  for  the  county  of  Cook,  at  Chicago,  in  said  county,  on  the 
second  Monday  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty -nine,  a  certain  suit  then  and  there  pend- 
ing in  the  said  circuit  court,  before  you,  the  said  judge,  wherein 
John  F.  Phillips  was  plaintiff,  and  Kobert  C.  Bristol  was  defen- 
dant, was  called  for  trial,  and  tried  before  said  judge,  and  a  jury, 
and  a  verdict  rendered  for  the  plaintiff  in  said  suit;  upon  which, 
you,  the  said  judge,  rendered  a  judgment  thereon  against  said 
Robert  C.  Bristol;  and,  that  during  the  progress  of  said  trial,  the 
said  Robert  C.  Bristol,  by  his  counsel,  did  then  and  there  ex- 
cept to  the  opinions  of  you,  the  said  judge,  allege,  and  reduced 
the  same  to  writing,  and  tendered  the  same  to  you,  and  requested 
you,  the  said  judge,  to  sign  and  seal  the  same ;  which  said  excep- 
tions were  embodied  in  the  bill  of  exceptions,  in  substance,  as 
follows : 

"  '  Cook  Circuit  Court,  May  Special  Term,  A.  D.  1839. 
" '  Robert  C.  Bristol,   ) 

ads.  >  Assumpsit. 

John  F.  Phillips.       ) 

"  '  Be  it  remembered,  that  when  this  cause  was  called  for  trial, 
the  plaintiff  tiled  his  exceptions  to  the  deposition  of  John  Moore, 
which  said  exceptions  are  in  the  words  and  figures  following 
(Here  insert  them) ;  and  upon  motion  of  the  plaintiff's  counsel,  the 
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court  excluded  the  following  portions  of  said  Moore's  deposition, 
to  wit: 

"  ' "  In  answer  to  the  question,  put  by  the  defendant's  counsel. 
In  whose  name  were  the  papers  made  out  as  master  of  the  steam- 
boat Madison,  in  1838?  the  witness  says  they  were  taken  out  in 
the  name  of  John  McFadgen.  The  above  question  was  objected 
to,  and  the  answer  taken  subject  to  the  opinion  of  the  court." 

" ' "  In  answer  to  this  question.  In  whose  name  were  bills  of 
lading  signed  for  goods  shipped  on  board  the  boat  during 
the  trip  Mrs.  Phillips  came  up?  witness  says  they  were  [*197] 
generally  signed  by  witness,  as  clerk,  and  sometimes  in 
the  name  of  John  McFadgen,  but  recollects  none  signed  in  the 
name  of  Capt.  Bristol;  still  there  may  have  been  some  thus 
signed."  To  which  opinion  of  the  court  in  excluding  such  por- 
tions of  said  deposition,  the  defendant,  by  his  counsel,  then  and 
there  excepted.  The  defendant  then  offered  in  evidence  the  fol- 
lowing paper,  calling  it  the  clearance  papers  of  the  James  Madi- 
son:    (Here  insert  it.) 

"  '  The  plaintiff's  counsel  objected,  and  the  objection  was  sus- 
tained. To  the  opinion  of  the  court  in  sustaining  said  objection, 
and  excluding  said  paper,  the  defendant,  by  his  counsel,  excepted. 

"  '  The  plaintiff's  counsel  then  offered  in  evidence  the  signature 
of  Capt.  Bristol  to  the  following  receipt,  after  having  proved  the 
signature  of  J.  M.  Underwood,  to  wit : 

"  '  "  Steamboat  Jas.  Madison,  25  May,  1838. 
S.  W.  Cooper,  $  3.35    J.  Pergsley,  $55.36 

J.  &  O.  Smith,  50.00    Mr.  Sherman,  50 

John  McClay,  5.00  

Capt.  Miller,  6.75  $2il.07 

Jas.  McDilley,  8.57    A.  Perkms,  53.50 

S.  E.  Phelps,  30.81    J.  B.  Miller,  6.00 

A.  Hall,  20.50  

Chas.  Weston,  2.00  $300.57 

(M.)  58.73 

"'"  Eec'd,  Chicago,  25  May,  1838,  from  Kinzie  &  Hunter, 
three  hundred  ^^  dollars,  being  in  full  for  chgs.  on  goods,  per 
S.  B.  Madison,  as  noted  on  bills  of  lading. 

"  '  "  $300.57.  E.  C.  Bkistol." 

"  '  To  the  reading  in  evidence  to  the  jury  of  the  said  receipt, 
the  defendant  objected,  and  the  court  overruled  the  objection,  and 
permitted  the  said  receipt  to  be  read  to  the  jury  as  evidence,  to 
which  said  opinions,  the  defendant  excepts  severally,  and  prays 
the  court  to  sign  and  seal  this,  his  bill  of  exceptions,  and  make  it 
a  part  of  the  record  in  this  case,  v/hich  is  done.'  Which  excep- 
tions you,  the  said  judge,  refused  to  sign  and  seal:  Whereupon, 
we  being  willing  that  justice  should  be  done  in  the  premises,  do 
command  that  you,  the  said  judge,  to  sign  and  seal  the  said  bill 
of  exceptions,  according  to  the  statute  in  such  case  made  and  pro- 
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vided;  or  in  default  thereof,  that  you  make  known  to  us,  in  said 
supreme  court,  before  our  justices  thereof,  at  the  court  room  in 
the  town  of  Springfield,  on  the  second  Monday  of  December  next, 
why  you  have  not  done  the  same. 

"  [l.  s.]  Witness,  the  Honorable  William  Wilson,  Chief  Jus- 
tice of  our  said  supreme  court,  at  Springfield,  this  10th  dav  of 
August,  A.  D.  1839.  J.  M.  Duncan,  Cl'k  S.  C.  Ilhy 

''  State  of  Illlinois,  ss. 
[*198]      "  J.  Young  Scammon,  attorney  for  Robert  C.  Bristol, 

doth  solemnly,  sincerely,  and  truly  declare  and  atHrm,  that 
a  writ  of  mandamus,  of  which  the  foregoing  is  a  true  copy  of  the 
bill  of  exceptions  therein  mentioned,  he  caused  to  be  delivered  to 
John  Pearson,  judge  of  the  Cook  circuit  court,  at  the  last  Novem- 
ber term  of  the  said  court,  at  Chicago,  in  the  county  of  Cook,  in 
open  court;  that  said  John  Pearson,  judge  as  aforesaid,  threw  the 
said  writ  of  mandamus  and  a  copy  of  a  bill  of  exceptions  upon 
the  floor,  and  fined  the  attorney,  who  delivered  said  mandamus  to 
said  judge,  twenty  dollars,  for  alleged  contempt  of  court  in  serv- 
ing said  writ  of  mxindamus,  as  will  appear  from  the  affidavit  of 
Thomas  Hoyne,  hereto  annexed,  and  made  part  of  this  affidavit; 
and  this  affiant  further  saitli,  that  the  said  judge  has  neglected  to 
return  said  writ,  or  to  sign  said  bill  of  exceptions,  wherefore  he 
prays  an  attachment  may  issue  against  the  said  John  Pearson, 
judge  as  aforesaid,  and  that  he  may  be  dealt  with  according  to 
law,  —  or  for  such  other  order  in  the  premises,  as  justice  shall  re- 
quire, J.  Young  Scammon. 
"  Duly  affirmed  before  me,  this  14th  day  of  January,  1840. 

"J.  M.  Duncan,  Cl'k  S.  C.  Ills. 

"  MoTiday,  Nov.  11th,  1839. 

"  The  court  met  after  dinner  pursuant  to  adjournment  at  about 
half  past  one  o'clock. 

"  Judge  Pearson  took  his  seat  on  the  platform,  and  I  stood  a 
little  to  his  right  hand  on  the  platform,  for  the  purpose  of  reading 
the  record.  My  position  was  such  that  I  faced  the  bar,  —  both 
myself  and  Judge  Pearson  being  raised  about  three  feet  above  the 
bar.  Immediately  after,  the  deputy  sheriff  opened  court  by  pro- 
clamation, and  before  any  business  had  commenced  before  the 
court,  Mr.  Butterfield  stepped  toward  the  court,  and  standing  be- 
tween the  bench  and  the  bar,  a  little  to  the  left  hand  of  the  judge, 
addressed  the  court.  He  said  that  he  had  received  a  communica- 
tion from  Col.  Strode,  who  had  been  suddenly  called  out  of  town, 
in  relation  to  business  of  the  court,  which  was  of  an  imperative 
character.  Court  intimated  he  would  hear  it.  Mr.  Butterfield 
then  read  the  communication,  and  the  substance  of  an  affidavit  in 
the  case  of  the  People  against  John  Hudson,  and  moved  for  the 
trial  or  discharge  of  Hudson  at  this  term.  The  court  directed 
Mr,  Butterfield  to  file  his  papers  and  motion,  which  Mr.  Butter- 
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field  did.  Mr.  Butterfield,  then,  with  marked  politeness  and 
mildness  of  manner,  handed  a  paper  to  the  judge,  saying  that  it 
was  a  bill  of  exceptions  in  the  case  of  Phillips  v.  Bristol,  tried  at 
a  former  term.  Court  said  '  I  did  not  sign  that  bill  of  excep- 
tions.' Mr.  Butterfield  replied  '  I  am  aware  of  it,  sir,  and  here, 
(handing  another  paper  to  the  court,)  is  a  writ  of  laandaimis  from 
the  supreme  court,  directing  you  to  sign  it.  Court  said, 
'  what's  that? '  Mr.  Butterfield,  in  the  same  courteousness  *199 
of  manner,  repeated  his  remark.  The  court,  holding  the 
paper  toward  Mr.  Butterfield,  said,  '  take  it  away,  sir.'  Mr.  But- 
terfield said,  '  I  can  not  take  it,  sir, —  it  is  directed  to  your  honor, 
and  I  will  leave  it  with  you.  I  have  discharged  my  duty  in  serv- 
ing it  upon  you,  and  can  not  take  it  back.'  The  court  then  said, 
'  Mr.  Clerk,  enter  a  fine  of  twenty  dollars  against  Mr.  Butterfield.' 
The  court  then  threw  the  papers  (bill  of  exceptions  and  manda- 
mus) over  the  bench,  on  the  floor,  between  the  bench  and  bar. 
The  court  then  said,  '  what  do  you  mean,  sir?'  Mr.  Butterfield 
replied  '  I  mean,  sir,  to  proceed  by  attachment,  if  you  do  not 
obey  it,' — or  words  to  that  effect.  The  court,  in  a  harsh  tone, 
then  said  to  Mr.  Butterfield,  '  sit  down,  sir,  sit  down,  sir, — and 
to  me  '  proceed  with  the  record,  sir.'  After  I  had  read  the  re- 
cord of  the  preceding  week,  some  business  of  the  day  was  trans- 
acted, and  I  entered  that,  together  with  the  order  of  court  to  fine 
Mr.  Butterfield  twenty  dollars  for  contempt.  The  business  of  the 
court  then  under  immediate  consideration  being  disposed  of,  the 
court  privately  asked  me  if  all  the  orders  had  been  entered,  when 
I  answered  'yes,  sir.'  He  then  particularly  directed  my  attention 
to  an  entry,  in  his  docket,  of  the  fine  against  Mr.  Butterfield,  and 
asked  if  that  had  been  entered;  and  I  again  answered,  'yes,  sir.' 
He  continued,  '  did  you  enter  it  as  for  interruption  of  court? '  I 
answered,  '  no  sir.'  Then  he  (the  court)  continued,  '  enter  it  for 
interrupting  the  court;'  when  I  forthwith  interlined  the  previous 
order,  so  as  to  read  '  for  a  contempt  of  court,  for  an  interruption 
thereof.'  I  then  proceeded  to  read,  by  order  of  court,  and  to  the 
reading  of  said  order  for  contempt  of  court  as  for  an  interruption 
thereof,  Mr.  Butterfield  excepted.  Mr.  Butterfield  said  it  was  not 
for  interruption  of  court.  The  court  told  me  to  read  on ;  and  the 
record  having  been  read,  the  court  adjourned  until  court  in 
course." 

"  Thomas  Hoyne  being  duly  sworn,  saitli  that  the  facts  above 
set  forth,  are,  to  the  best  of  his  recollection  and  belief,  the  truth 
in  the  premises.  Thomas  Hoyne." 

"  Sworn  and  subscribed  before  me,  this  23d  day  of  November, 
A.  D.  1839. 

"  Fredekick  a.  Howe,  Justice  of  the  Peace^ 

Upon  the  filing  of  these  papers,  J.  Young  Scammon,  the  attor- 
ney of  Bristol,  moved  for  an  attachment  against  the  judge,  for 
his  contempt  in  refusing  to  sign  the  bill  of  exceptions,  or  to  make 
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return  of  the  writ,  or  for  such  other  relief  in  the  premises  as  was 
agreeable  to  law,  and  the  rules  of  the  court.  The  counsel  stated 
that  the  case  was  a  novel  one.  He  had  not  been  able  to  find  a 
like  case,  in  any  of  the  books  within  his  reach;  and  he  was  at  a 
loss  to  determine  whether  an  attachment  should  be  issued  then, 
or  whether  the  proper  course  was  to  issue  a  peremptory 
[*200]  writ,  and  await  the  return  thereof. 

Jesse  B.  Thomas,  Esq.,  an  attorney  of  the  court,  sug- 
gested the  propriety  of  deferring  action  in  the  case  for  a  day  or 
two.  He  stated  that  he  had  received  a  letter  from  Judge  Pear- 
son, containing  a  brief  and  argument  in  the  cause,  and  he  was  in- 
formed that  the  judge  intended  to  resist  the  application  then 
made ;  that  the  judge  would  be  in  town  in  a  few  days.  Agreeably 
to  the  suggestion,  the  cause  was  ])Ostponed  for  some  days,  and 
Judge  Pearson  not  appearing,  Mr.  Thomas  tiled  his  brief,  but  de- 
clined appearing  in  the  cause.     The  brief  is  as  follows: 

"  John  Pearson,  judge  of  the  seventh  judicial  circuit  court  of 
Illinois,  understanding  from  an  examination  of  the  records  of  the 
supreme  court  in  said  state,  that,  on  application  of  J.  Y.  Scam- 
mon,  attorney  of  the  court,  the  following  rule  has  been  entered: 
(Here  insert  it)  requiring  the  said  John  Pearson  to  appear,  in  this 
court,  and  show  cause,  why  a  peremptory  mandamus  should  not 
issue  requiring  and  ordering  him  to  sign  a  certain  bill  of  excep- 
tions, presented  to  the  Cook  circuit  court,  May  term,  1839.  ]!^ow, 
the  said  judge  comes  into  this  court,  and,  as  a  matter  of  favor, 
asks  the  opportunity  of  presenting  the  question  of  jurisdiction  in 
this  court,  to  make  the  order  aforesaid,  and  also  if  this  court  can 
issue  the  writ  aforesaid  for  a  non-compliance  with  said  rule.  All 
which  is  respectfully  submitted. 

"  John  Pearson,  Judge,  etc. 

"  1.  Question.  The  court  has  no  power  to  make  the  order,  or 
issue  a  mandamus,  in  any  case,  to  th6  circuit  courts. 

"  3  Blac.  Com.  p.  207,  or  265  and  110  (or)  85;  2  Sect.  4  Art. 
Const.  111.;  4  Sect.  Statute, p.  147;  Ke.  Stat.  p.  327,  Sect.  12;  Do. 
p.  216,  Sec.  187;  491  Sec.  19. 

"  2.  If  they  have  the  power,  in  any  case,  it  can  not  be  exer- 
cised to  compel  a  circuit  court  to  sign  bills  of  exceptions.  The 
party  has  another  remedy;  and, besides,  courts  never  grant  it  ex- 
cept in  clear  cases,  to  persons,  corporations,  or  inferior  courts,  re- 
fusing to  do  an  act  clearly  appertaining  to  their  office.  The  sign- 
ing of  a  bill  of  exceptions  is  not  clear  and  unquestioned,  when  the 
judge  differs  with  counsel  about  what  instructions  have  been  given 
or  refused.  If  it  is  to  be  made  clear  by  the  attorney's  oath,  then 
the  judge  is  under  the  the  attorney. 

"  3.  Power  implies  capability  of  enforcement  of  its  orders. 
How  is  the  supreme  court  to  enforce  this  writ?  It  can  not  be  in 
vacation, — the  bill  must  be  signed  in  term. 

"  The  circuit  court  is  bound  to  appoint  clerks;  if  neglected,  can 
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the  supreme  court  issue  a  mandantus, — and  this  is  a  case  clearly 
pointed  out  by  law?  When  a  prisoner  is  in  jail,  charged,  etc., 
Stat.  p.  153,  Sec.  27,  can  he  be  compelled  to  appoint  the  term  ? 
The  Stat.  p.  327,  Sec.  12,  requires  judges,  etc.,  etc.,  to  grant  writs 
of  habeas  corpus.  Yet,  is  there  not  a  discretion,  even  if 
the  petition  comes  up  to  the  letter  of  the  law?  Can  a  [*201] 
judge  be  compelled  to  do  it  by  the  supreme  court? 

"  4.  If  this  writ  can  issue,  let  us  look  at  the  effects.  By  the 
stat.,  p.  444,  and  at  common  law,  the  correctness  of  that  return 
may  be  denied  and  tried  in  the  supreme  court,  and  if  found  by 
the  jury  or  court  against  the  judge,  then  he  is  compelled  to  pay 
all  the  costs.  He  can,  by  a  malicious,  trifling  set  of  lawyers,  if 
such  should  be  found  in  a  circuit,  leaguing  to  harass  him,  be 
compelled,  every  term,  to  appear  in  the  supreme  court,  and  take 
issue  with  them  on  countless  bills  of  exception;  and  if  he  had  in- 
dependence, he  would  not  sign  a  bill  until  compelled,  if  he  be- 
lieve, honestly,  that  it  did  not  contain  the  facts.  In  this  way,  a 
combination  of  designing  men  might  exhaust  the  means  of  any 
judge  in  the  state,  or  make  him  truckle  to  their  will,  or  compel  a 
resignation,  from  want  of  funds.  Again:  It  would  lead  to  un- 
pleasant altercations  before  the  supreme  court,  which  any  man, 
at  all  acquainted  with  courts,  knows  would  operate  unfavorably 
for  the  circuit  court  and  the  bar;  for  if  the  judge  was  honest,  he 
would  not  refuse  to  sign  the  bill,  if  correctly  drawn,  in  his  opin- 
ion, and  if  the  attorney  could,  nevertheless,  obtain  a  writ  to  com- 
pel him,  he  would  not,  as  a  court,  sign  the  bill,  until  compelled. 
These  are  only  some  of  the  consequences ;  others  might  be  noted, 
if  time  would  allow. 

"  5.  Could  the  supreme  court  have  granted  this  writ  to  one  of 
the  supreme  judges,  when  they  held  the  circuit  courts?  If 
granted,  they  could,  in  case  of  disobedience,  enforce  it,  if  the 
})0wer  is  given  them.  Admit  it — see  the  absurd  consequence  of 
the  proposition — one  judge  is  refractory,  and  the  rest  compel  him, 
by  imprisonment,  and  so  on,  until  the  court  is  exhausted  of  a 
quorum. 

''  We  are  not  to  suppose,  that  through  courtesy  a  man  will 
comply — the  law  goes  ujDon  the  supposition  of  disobedience  and 
compulsion. 

"  6.  If  the  supreme  court  of  the  United  States  were  to  order 
the  supreme  court  of  Illinois  to  reverse  one  of  its  orders  or  de- 
crees, how  could  it  compel  the  supreme  court,  in  case  of  refusal? 

"  If  the  district  or  circuit  court  of  the  United  States  should 
grant  a  mandamus,  to  compel  a  circuit  court  to  do  a  certain  act, 
in  that  court,  what  power  has  it  to  enforce  it?  They  are  all  bound 
to  obey  the  same  United  States  constitution,  and  unless  that  in- 
strument requires  obedience  from  the  state  courts  to  the  federal 
court,  the  United  States  Court  has  no  power — its  order  is  lame. 
[14— Scam.     Vol.  2] 
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"  S.  Admit  the  power,  for  argument,  and  what  hand  is  to  gerve 
this  writ,  or  rule,  which  is  the  same  thing?  Is  it  the  attorney? 
Who  gave  him  power  to  serve  writs?  How  can  he  en- 
[*202]  force  tlie  writ  ?  The  hand,  that  is  bound  to  serve  a  writ, 
has  the  aid  of  the  country  to  compel  its  enforcement ;  he 
can  imprison,  if  resisted,  and  for  disobedience  to  this  writ,  the 
penalty  would  be  imprisonment.  Stat.,  p.  140,  process  to  be  exe- 
cuted by  sheriff,  unless  he  is  interested,  then  to  the  coroner,  <&c., 
ifec.  Stat.,  p.  149,  sec.  11;  also,  stat.  p.  374,  sec.  5,  duty  of  sher- 
iff to  execute  process.  1  Blac.  Com.  p.  208  (or)  339,  chap.  9,  book 
1 ;  1  do.  251,  (or)  342,  note  by  Chitty,  Chris.  Arch.  '  The  sheriff 
is  truly  to  return  and  serve  the  king's  writs,  to  execute  all  process 
issuing  from  the  king's  courts.'  Salk.  175;  2  L.  Kayd.  1195; 
Fortes.  129;  Tidd,  8  edit.  52.  'By  the  common  law,  sheriffs 
are,  to  some  purposes,  considered  as  officers  of  the  courts,  as  the 
constables  are  to  the  justices  of  the  peace.'  '  As  writs  and  pro- 
cess are  directed  to  the  sheriff',  neither  he  nor  his  officers  are  to 
dispute  the  authority  of  the  court,  out  of  which  they  issue;  but 
he  and  his  officers  are,  at  their  peril,  truly  to  execute  the  same, 
and  that  according  to  the  command  of  the  said  wi'its.'  The  of- 
fice of  sheriff  was  created  at  common  law,  for  that  purpose. 
'  Bacon's  Abrig't,  Sheriff.'  He  is  called  the  '  officer  of  the  shire,' 
or  vice  comes,  or  deputy  to  the  earl  of  the  county,  whose  writs, 
orders  and  commands  be  obeyed.  But,  in  process  of  time,  the 
sheriff  became  to  do,  and  employed  directly  to  do,  all  the  king's 
business,  in  the  shire  or  county,  receiving  his  commission  directly 
from  the  king.  Ever  since,  he  has,  in  this  country,  and  in  Eng- 
land, always  been  an  officer,  selected  and  chosen  to  execute  the 
business  of  courts ;  and  no  one  else  can  do  it,  unless  the  exception 
is  made  by  statute. 

"  This  last  branch  of  the  subject  is  touched,  anticipating  a  mo- 
tion to  make  the  rule,  before  entered,  made  absolute.  No  service 
has  as  yet  been  made,  even  by  the  attorney;  but  I  never  intended, 
and  do  not  now  intend,  to  dispute  the  manner  of  serving  the  pres- 
ent rule.  It  is  the  main  question  I  wish  to  present,  and 
lastly,  w^hen  necessary,  the  manner  of  serving  these  writs.  If 
this  rule  had  been  served,  by  leaving  a  copy,  or  handed  quietly  to 
me  in  court,  unaccompanied  by  insulting  language  and  manner, 
(which  manner  shows  the  beauties  of  this  riglit  claimed  by  law- 
yers,) I  should  have  received  the  rule,  and  then  I  intended  to  make 
the  question,  as  here  presented.  I  never  intend,  as  circuit  judge, 
to  come  into  the  supreme  court  and  try  qiiestions  of  fact,  before  a 
jury  or  court,  with  any  member  of  the  bar,  claiming  to  set  me 
right  about  a  bill  of  exceptions.  "  J.  Peakson." 

Smith,  Justice,  delivered  the  opinion  of  the  court:  An  alterna- 
tive tnandamus  having  issued  to  the  judge  of  the  seventh  judicial 
circuit,  and  he  having  made  no  formal  return  to  the  writ,  nor 
returned   the   writ   itself,   but   through   the   medium   of   coun- 
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sel,  filed  what  purports  to  be  an  argument  against  the  [*203] 
power  of  this  court  to  take  cognizance  of  the  case ;  the  court 
are  compelled  to  treat  the  case  as  one  in  which  its  authority  has 
been  disregarded. 

It  does  not,  however,  become  necessary  for  the  purpose  of  the 
execution  of  its  final  order  to  resort  to  any  other  mode,  than  to 
consider  the  answer  filed  as  an  insufiicient  compliance  with  its 
mandate,  contained  in  the  alternative  writ  of  mandamus  hereto- 
fvjre  awarded,  and  therefore  to  award  a  peremptory  writ,  directing 
the  signing  the  bill  of  exceptions  required  by  the  first  writ. 

If  the  judge  had  been  of  opinion,  tliat  the  bill  of  exceptions  he 
was  required  to  sign,  was  objectionable,  or  contained  matter 
which  was  not  accepted  to,  or  the  same  was  untruly  or  incorrectly 
stated  in  the  bill,  he  should  have  returned  the  causes  of  his  ob- 
jections ;  and  this  court  would  not  compel  the  signing  of  a  bill, 
which  did  not  truly  state  the  facts  as  they  occurred  at  the  trial. 

We  have  looked  into  the  grounds  assumed  by  the  judge,  in  his 
argument,  and  recurred  to  such  cases  as  have  occurred,  within  our 
reach  at  this  time,  having  a  bearing  on  the  power  of  superior  tri- 
bunals over  the  duties  and  acts  of  inferior  ones,  and  the  right  of 
compelling  the  execution  of  duties  and  acts  by  writ  of  mandamus. 
A  reference  to  some  of  the  principal  ones  will  be  made,  to  show 
the  principles  on  which  they  have  been  granted ;  and  how  far  they 
may  either  bear  on  the  present  question,  or  exempt  it  from  their 
operation.  The  supreme  court  of  the  state  of  New  York  has  as- 
sumed a  general  supervisory  power  over  other  courts  of  the  state, 
similar  to  that  of  the  king's  bench  in  England,  and  they  have 
most  generally  confined  the  exercise  of  the  power  to  grant  writs 
of  mandamus  J  to  clear  cases  of  ministerial  duty.  In  the  case 
of  Wilson,  V.  City  of  Albany,  (12  Johns,  414,)  the  judges  said 
that  wherever  a  discretionary  power  was  vested  in  an  oflicer,  and 
he  had  exercised  that  discretion,  they  would  not  interfere,  be- 
cause they  would  not  control,  and  they  ought  not  to  coerce,  that 
discretion. 

In  Gilbert's  case,  (3  Cowen,  59,)  the  court  refused  to  issue  a 
mandamxis  to  require  the  court  of  common  pleas  to  strike  out 
certain  conditions,  which  it  had  thought  proper  to  annex  to  one 
of  its  orders.  The  same  court  refused  to  compel  the  court  of 
common  pleas  to  hear  charges  against  a  justice  of  the  peace.  It 
has,  however,  awarded  writs  of  Tnandarmis  against  judges  of  the 
common  pleas  to  compel  the  signing  of  bills  of  exceptions,  in 
several  cases.  In  Pennsylvania,  the  supreme  court  of  that  state, 
which  is  one  of  general,  appellate  jurisdiction,  has  refused  to  say 
whether  it  will  issue,  in  any  case,  a  mandamus  to  a  court  of 
common  pleas.  (3  Binney,  273;  1  Sergt.  and  Kawle,  195;  8 
Sergt.  and  Kawle,  24.) 

Out  of  twenty  applications  made  to  the  supreme  court 
of  the  United  States,  since  its  organization,  but  five  have  [*204] 
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been  granted.  These  cases  are:  United  /States  y.  Olms- 
tead,  5  Cranch,  115;  Livingston  v.  Dergenians^  7  Crancli,  577; 
£x  parte  Bradstreet,  T  Peters,  634;  JVeio  York  Insurance  Co. 
Y.  Wilson,  8  Peters,  291 ;  Kendall  v.  United  States,  12  Peters, 
524. 

The  results  to  which  the  court  came  in  these  cases  are:  1.  To 
issue  a  numdamua  to  a  district  judge,  to  execute  a  decree  of  his 
court,  in  an  admiralty  case  where  execution  had  been  delayed  on 
account  of  the  extraneous  interposition  of  a  state  law.  2. 
To  proceed  to  a  final  judgment,  and  not  stay  proceedings  in- 
definitely. 3.  To  reinstate  a  suit  dismissed,  on  motion,  after  is- 
sue joined,  so  that  the  parties  might  have  final  judgment.  4.  To 
sign  judgment  on  the  record,  where  it  had  been  previously  re- 
covered, and  entered  according  to  law.  5.  To  compel  the  post- 
master general  to  enter  a  credit  to  individuals,  awarded  to  them 
by  the  solicitor  of  the  United  States  treasury,  in  pursuance  of  an 
act  of  congress,  the  act  being  definite  and  purely  ministerial. 
The  principle  established  by  some  of  these  decisions  is,  that  there 
must  be  a  suit  pending  in  a  court  below ;  and  that  the  act  which 
the  inferior  court  is  required  to  perform,  must  be  ministerial  in 
character,  and  necessary  to  the  final  termination  of  the  cause  in 
that  tribunal.  The  fifteen  cases  in  which  that  court  refused  ap- 
plications for  for  writs  of  m.andarnus  are:  United  States  Y.Law- 
rence, 3  Dallas,  42;  Marhury  v.  Madison,  1  Cranch,  137;  Ex 
po.rte  Burr,  9  Wheat.,  529;  Bank  of  Columhia  v.  Swaney,  1 
Peters  567;  Ex  parte  Crane,  5  Peters,  190;  Ex  parte  Koberts, 
6  Peters,  216;  Ex  parte  Davenport,  6  Peter,  661;  Ex  parte 
Bradstreet,  8  Peters,  588;  the  same,  4  Peters,  102;  New  Yorl" 
Insurance  Co.  v.  Adams,  9  Peters,  573;  Postmaster  General 
V.  Trigg,  11  Peters,  173;  Ex  parte  Story,  12  Peters,  339; 
Poultney  v.  Lafayette,  12  Peters,  472;  Ex  parte  Hennen,  13 
Peters,  230. 

The  principles  established  in  these  cases,  in  regard  to  this  writ, 
are  these:  The  supreme  court  will  never  compel  an  inferior 
court,  in  which  a  suit  is  pending,  to  do  an  act  relating  to  either 
the  practice  of  the  court,  or  the  merits  of  the  case,  in  regard  to 
which  act  the  inferior  court  is  vested  with  a  judicial  discretion, 
even  if  they  are  of  opinion,  that  the  court  erred  in  the  exercise  of 
that  discretion. 

In  the  case  of  Bradstreet,  (4  Peters,  102,)  which  was  a  rule 
ao-ainst  a  district  judge,  to  show  cause  why  a  mandamus  should 
not  issue  to  compel  him  to  sign  a  bill  of  exceptions,  Chief  Justice 
Marshall,  who  delivered  the  unanimous  opinion  of  the  court, 
said,  "  This  is  not  a  case  in  which  a  judge  has  refused  to  sign  a 
bill  of  exceptions.  The  judge  has  signed  such  a  bill  as  he  thinks 
correct.  If  the  court  had  granted  a  rule  on  the  district  judge  to 
sign  a  bill  of  exceptions,  the  judge  would  have  returned  tliat 
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lie  had  performed  that  duty.     But  the  object  of  the  rule  [*205] 
is  to  oblige  the  judge  to  sign  a  particular  bill  of  excep- 
tions, which  had  been  offered  to  him. 

"  The  court  granted  the  rule  to  show  cause,  and  the  judge  has 
shown  cause  by  saying,  that  he  has  done  all  that  can  be  required 
from  him;  and  the  bill  offered  to  him  is  not  such  a  bill  as  he 
can  sign.  Nothing  is  more  manifest  than  that  the  court  can  not 
order  him  to  sign  such  a  bill  of  exceptions.  The  person  who  of- 
fers a  bill  of  exceptions,  ought  to  present  such  a  one  as  the  judge 
can  sign.  The  course  to  be  pursued,  is  either  to  endeavor  to 
draw  up  a  bill,  by  agreement,  which  the  judge  can  sign,  or  to  pre- 
pare a  bill  to  which  there  will  be  no  objections,  and  present  it  to 
the  judge." 

The  chief  justice  further  observes,  "  that  there  is  something  in 
the  proceedings  which  the  court  can  not  sanction,"  and  remarks 
on  the  time  and  manner  of  the  course  pursued,  in  the  case,  and 
then  indicates  the  course  which  ought  to  be  pursued,  which  is  not 
necessary  to  be  detailed. 

The  principles,  however,  settled  in  this  case,  seem  to  be,  that  a 
mandamus  will  be  allowed  to  cause  a  judge  to  sign  a  bill  of  ex- 
ceptions; but  that  the  judge  must  determine  its  accuracy,  and 
whether  it  correctly  recites  the  j3oints  made,  and  opinions  ex- 
cepted to ;  that  he  must  sign  such  a  one  as  he  believes  to  be  cor- 
rect and  none  other;  that  he  can  not  refuse  to  sign  a  bill  alto- 
gether, but  must  sign  one  if  required,  in  a  case  where  there  has 
been  exceptions  taken,  provided  it  is  applied  for  at  the  proper 
time.  Our  statute  allowing  exceptions  to  the  opinion  of  the 
court,  requires  the  exception  to  be  taken  at  the  trial,  and  declares 
it  shall  be  the  duty  of  the  judge  to  allow,  and  seal,  and  sign  the 
same.  We  suppose  it  would  best  comport  with  the  accuracy  and 
regularity  of  proceedings,  in  such  cases,  if  the  practice  were  to 
conform  to  the  intentions  of  the  law;  and  that  much  unnecessary 
difficulty  might  be  avoided,  by  reducing,  in  the  language  of  the 
law,  the  exceptions  to  "  the  opinion  of  the  court  to  writing,  dur- 
ing the  progress  of  the  trial,"  and  have  it  completed  while  the 
transaction  was  in  the  memory  of  all  the  parties  interested.  No 
difficulty  could  then  occur;  and  thus  much  disagreement  would 
be  avoided.  It  must,  also,  be  conceded,  as  settling  the  rule,  that 
the  act  of  signing,  and  approving  the  bill,  is  in  its  nature  minis- 
terial, though  a  legal  discretion  is  in  some  measure  to  be  used, 
in  determining  the  character  of  the  bill  to  be  signed,  inasmuch 
as  it  is  not  every  bill  which  may  be  presented,  that  the  judge 
would  be  bound  to  sign.  We  see,  then,  by  the  character  of  the 
cases  cited,  where  this  discretion  commences,  and  where  it  termi- 
nates ;  to  what  cases  it  may  be  arranged,  and  in  what,  it  can  not 
be  claimed.  In  looking  into  the  present  case,  it  appears  the 
judge  has  signed  a  bill  of  exceptions;  but  the  party  complains 
that  he  has  not  inserted  certain  portions  of  the  deposition  of  the 
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witness,  wliieli  lie  excluded  from  being  read  on  the  trial, 
[*20G]  and  to  which  order  of  the  judge,  excluding  those  portions, 

he  took  the  exceptions,  ^ow,  had  the  judge  offered  ex- 
planation of  a  satisfactory  character,  why  he  could  not  sign  the 
bill  presented,  with  the  excluded  portions  of  the  depositions, 
nothing  would  have  been  more  certain,  than  that  this  court  would 
not  compel  him  to  sign  a  bill  which  he  could  not,  in  his  judg- 
ment, properly  do,  in  the  correct  and  faithful  discharge  of  his 
duties.  Had  he  made  a  return  to  the  writ,  and  given  this  expla- 
nation, as  in  the  case  referred  in  the  supreme  court  of  the  United 
States,  of  Judge  Concklin,  we  should  have  said  he  had  done  all 
that  can  be  required  of  him. 

The  law  makes  him,  and  properly  so,  the  judge  of  the  propriety 
and  accuracy  of  the  act  he  is  called  on  to  solemnly  verify  the 
truth  of,  so  that  it  shall  become  a  part  of  the  record  in  the  cause ; 
and  it  is  not  for  other  parties  to  determine  the  truth.  He  acts 
under  the  solemnities  of  an  oath,  and  the  strong  presumption 
that  he  will  faithfully  and  honestly  perform  his  duties.  That  he 
will  not  violate  the  obligations  imposed  on  him  for  their  faithful 
discharge.  In  the  absence  of  such  a  return,  with  such  explana- 
tory reasons  for  a  refusal  to  sign  the  bill  of  exceptions  required 
by  the  party,  we  are  bound  to  award  a  peremptory  mandamus  to 
cause  the  signing  of  the  particular  bill  of  exceptions  exhibited; 
and  it  is  awarded  accordingly. 

Peremptory  writ  of  mandamus  granted. 

Note.  Mandamus  never  lies  if  there  is  another  specific  legal  remedy. 
King  William  Justices  v.  Munday,  2  Leigh,  165;  Oakes  v.  Hill,  8  Pick.,  47. 

To  entitle  a  party  to  a  mandamus,  a  complete,  not  an  inchoate  right  must  be 
shown ;  and  it  will  not  be  granted  unless  there  is  no  other  specific  remedy. 
The  People  v.  Trustees  of  Brooklyn,  1  Wend.,  318;  State  v.  Holliday,  3  Hal&t. 
205 ;  Morbury  v.  Madison,  1  Cranch,  137 ;  1  Peters'  Cond.  R.,  267. 

It  lies  where  there  is  no  other  remedy  at  law,  although  equity  might  relieve, 
or  the  party  against  whom  it  is  asked,  might  be  criminally  prosecuted.  Peo- 
ple V.  Mayor,  10  Wend.,  393. 

W^hether  a  mandamus  lies  in  any  case  from  the  supreme  court  of  Pennsj'l- 
vania  to  the  C.  P.,  is  doubted  in  Commonwealth  v.  Judges  of  C.  P.,  3  Binne3% 
273 ;  1  S.  &  R.,  187 ;  8  S.  &  R.,  211.  In  New  Jersey  it  is  settled,  that  though  a 
mandaimis  will  lie  to  an  inferior  court  refusing  them  to  proceed  to  judgment, 
yet  it  will  not  lie  to  command  them  to  proceed  to  any  particular  judgment, 
and  much  less  to  require  them  to  set  aside  a  verdict  and  grant  a  new  trial,  or 
even  to  grant  a  rule  to  show  cause  for  that  purpose.  Squier  v.  Gale,  1  Halst., 
157;  Roberts  v.  Holsworth,  5  Halst,  57;  and  see  Barry  v.  Callet,  1  Halst.,  179; 
A.non.,  2  Halst.,  160;  The  State  v.  Salem  Pleas,  4  Halst.,  246. 

Where  the  record  does  not  show  mistake,  misconduct,  or  an  omission  of 
duty  on  the  part  of  an  inferior  court,  unless  such  a  prima  facie  case  is  made 
outi  supported  by  affidavit,  as  would  make  it  the  duty  of  the  court  to  interfere, 
a  riile  to  show  cause  will  not  be  granted.    Postmasters.  Trigg,  11  Peters,  178. 

In  Indiana,  where  the  judgment  of  the  circuit  court  is  reversed,  and  the 
proceedings  up  to  a  certain  point,  are  set  aside  at  the  costs  of  the  defendant  in 
error,  and  the  cause  is  remanded  for  further  proceedings ;  if  the  circuit  court 
refuse  to  render  a  judgment  for  the  costs  according  to  the  mandate,  the  su- 
preme court  will  grant  a  rule  to  show  cause  why  a  mandamus  should  not  issue. 
Jared  v.  Hill,  1  Blackf.,  155. 

The  bill  of  exceptions  in  this  case,  not  being  sealed  by  a  majority  of  the 
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judges  present,  but  by  the  president  alone,  a  rule  on  the  associate  judges  to 
show  cause  why  a  mandamus  requiring  them  to  seal  the  bill  should  not 
issue,  was  formerly  granted  on  the  motion  of  the  appellants.    The  rule  [*207] 
having  been  served,  and  no  cause  shown,  the  court  afterwards  awarded 
a  peremptory  mandamus-    The  bill  was  now  returned  sealed  by  the  judges. 
Springer  et  al.  v.  Peterson  et  al-,  188. 

Practice  in  relation  to  mandamus: 

If  an  alternative  mandamus  is  defective  in  form  and  substance,  defendant 
may  move  to  quash  it.  Commercial  Bank  v.  Canal  Com'rs,  10  Wend.  25.  If  the 
opposite  party  appears  to  show  cause  vi^hy  it  should  not  issue,  the  relator  holds 
the  affirmative.  People  v.  Throop,  12  Wend.  183.  An  alternative  ma?ir?amws 
may  be  made  returnable  to  a  special  term.  People  ?'.  N.  Y.  Com.  Pleas,  13  Wend. 
649. 

At  any  time  after  a  return  to  an  alternative  mandamus,  before  a  peremptory 
writ  is  awarded,  defendant  may  show  any  defect  in  substance.  Commercial 
Bank  v.  Canal  Com'rs,  10  Wend.  25. 

A  peremptory  mandamus  to  a  court  of  common  pleas  is  not  granted  in  the 
first  instance,  but  an  alternative  mandamus,  or  rule  to  show  cause.  The  Peo- 
ple V.  Judges  of  Cayuga,  2  Johns.  Cas. ;  The  People  v.  Judges  of  Washington, 
1  CainesSll. 

Where  a  rule  to  show  cause  why  a  mandamus  should  not  issue,  has  been  ob- 
tained, and  cause  is  shown,  but  not  satisfactory,  a  peremptory  mandamus  will 
be  granted  in  the  first  instance ;  but  for  the  purpose  of  suing  out  a  writ  of 
error,  defendant  may  make  up  the  record  pro  forma.  People  v.  Throop,  12 
Wend.  183. 

The  first  writ  of  mandamus  always  concludes  with  commanding  obedience, 
or  cause  to  be  showa  to  the  contrary ;  but  if  a  return  be  made  to  it,  which  upon 
the  face  of  it  is  insufficient,  the  court  will  grant  a  peremptory  7nandamus, 
and  if  that  be  not  obeyed,  an  attachment  will  issue  against  the  persons  diso- 
bejung  it.  If  no  return  be  made,  the  court  will  grant  an  attachment  against  the 
persons  to  whom  the  mandamus  was  directed.    2  Wheat.  Selwyn  1112. 

Where  an  alternative  mandamus  to  sign  a  bill  of  exceptions  had  been  served, 
but  the  judges  had  not  made  a  return  to  it,  the  court  said,  "  it  is  not  requisite 
that  we  should  go  through  the  process  and  delay  of  rules  and  attachments,  in 
order  to  compel  a  return  to  the  first  mandamus.  The  alternative  in  it  was  in- 
tended for  the  benefit  and  convenience  of  defendants.  As  the  first  writ  has 
been  regularly  served,  we  may,  at  our  discretion,  order  a  peremptory  manda- 
7nus."    The  People  v.  The  Judges  &c.  of  Ulster,  1  Johns.  64. 

On  an  application  for  a  mandamus,  where  both  parties  are  heard,  and  there 
is  no  dispute  about  the  facts,  and  the  law  is  with  the  application,  a  peremptory 
mandamus  will  be  granted  in  the  first  instance.  In  such  a  case,  the  court  will 
not  put  the  party  to  the  useless  delay  of  going  through  with  the  forms  of  an 
alternative  mandamus.    Ex  parte  Rogers,  6  Cowen,  536. 

The  form  of  the  writ  of  mandamus  in  this  case,  is  like  that  in  4  Cowen  74. 
See  form  in  1  Cowen  22. 

On  a  motion  for  a  peremptory  mandamus,  the  court  do  not  look  at  the  affida- 
vit on  which  the  alternative  writ  was  founded ;  their  decision  is  made  solely 
upon  the  return  to  the  alternative  writ.     7  Wend.  474. 

A  mandamus  may  be  served  by  delivering  a  copy  thereof,  at  the  same  time 
showing  the  original.  1  Johns.  64 ;  4  Cowen  403,  74.  In  this  last  case  it  ap- 
peared that  the  writ  was  served  in  vacation,  on  each  of  the  judges  separately, 
the  attorney  retaining  the  original  writ. 

The  court  refused  to  quash  a  bill  of  exceptions  signed  in  vacation,  in  obedi- 
ence to  a  mandamus,  although  it  was  signed  by  the  judges  when  they  were  not 
together.    7  Wend.  537. 

Decisions  in  Illinois  in  relation  to  mandamus :  Street  a  County  Com'rs  of 
Gallatin,  Breese  25 ;  The  People  v.  Porquer,  Breese  68 ;  The  People  v.  Pear- 
son, 1  Scam.  488,  473 ;  The  People  v.  The  Auditor,  1  Scam.  537 ;  The  People  v. 
Fletcher,  post;  The  People  v.  Cloud,  post. 

[Modified  by  R.  S.  1874,  Mandamus  ch.  87 ;  S.  &  C's  Stats,  p.  1584 ;  Cothran's 
Stats.  (1885)  p.  963.] 
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DECISIONS 


SUPREME    COURT 

OP  THE 

STATE    OF    ILLINOIS, 


DELIVEBED 


JUNE  TERM,  1840,  AT  SPRINGFIELD. 


The  State  of  Illinois  v.  John  Evans. 
Error  to  Edgar. 

1.  Eminent  domain  ;  highway.  Under  the  act  concerning  the  right  of  way, 
etc.,  in  ascertaining  the  damage  which  will  accrue  to  the  claimant,  the  benefit 
that  will  result  to  the  claimant's  land,  from  the  construction  of  the  road,  is  to 
be  inquired  into,  and  not  that  which  may  result  from  its  location,     (a) 

2. ;  appropriation  completely  diverts  owner.    Semble,  That  by  the 

appropriation  of  the  land  of  an  individual,  to  the  use  of  the  public,  under 
the  internal  improvement  law,  and  the  act  concerning  the  right  of  way,  the 
land  thus  taken  becomes  vested  in  the  state,  upon  payment  of  the  damages, 
and  the  original  owner  is  from  thenceforth  divested  of  all  right  and  title  to  the 
same,    (b) 

On  application  of  M.  K.  Alexander,  a  commissioner  of  the 
board  of  public  works,  for  the  4th  judicial  circuit,  S.  Connely,  a 
justice  of  the  peace  of  Edgar  county,  appointed  three  household- 
ers to  assess  the  damages  which  John  Evans,  the  defendant  in 
error,  would  sustain,  over  and  above  the  additional  value  which 
his  lands  would  derive  from  the  construction  of  the  branch  of 
the  Central  Railroad,  across  the  lands  of  Evans.  The  damages 
were  assessed  by  them  at  1  cent.  Evans  appealed  to  the  circuit 
court,  and  at  the  March  term,  1839,  the  Hon.  Justin  Harlan  pre- 
siding, a  judgment  was  rendered  in  favor  of  Evans,  against  the 

Cases  Citing  Text.  changes  introduced  by  the  Constitution 
(«)  Under  Constitution  of  1848,  com-  of  1870  and  by  statutes  enacted  under 
pensation  may  be  made  in  benefits  it.  Const,  of  1870,  art.  2  §  13;  S.  &  C's 
conferred.  People  v.  Williams,  51  111.  Stats.,  Eminent  Domain,  ch.  47 ;  Coth- 
63,  68.  The  rules,  according  to  which  ran's  Stats.  (1885)  p.  646. 
compensation  must  be  made  for  land  (b)  Fee  of  land  taken  for  railway 
taken  or  damaged  for  public  use,  have  tracks  without  owner's  consent  re- 
been  modified  since  the  rendition  of  mains  in  owner.  Constitution  of  1870, 
the  judgment  in  State  u.  Evans,  both  by  art.  2  §  13. 
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state,  for  $325,  and  costs  of  suit.  The  cause  was  brought  to  this 
court  by  writ  of  error. 

U.  F.  LiNDEK,  for  the  plaintiff  in  error.  O.  B.  Ficklin,  [*209] 
for  the  defendant  in  error. 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court:  Un- 
der the  internal  improvement  law,  Alexander,  as  one  of  the  com- 
missioners of  the  board  of  public  works,  located  a  railroad  over 
the  land  of  John  Evans ;  and  upon  a  claim  for  damages,  made  by 
Evans,  on  account  of  the  construction  of  the  road  over  his  land, 
a  trial  was  had  to  ascertain  the  amount  of  damages  Evans  was 
entitled  to  recover,  under  the  provisions  of  the  act  of  1833,  "con- 
cerning the  right  of  way."  (li.  L.  535 ;  Gale's  Stat.  584.)  On  the 
trial  a  question  arose,  as  to  the  rule  by  which  the  jury  should  be 
governed,  in  assessing  the  damages  of  the  claimant.  The  com- 
missioner offered  to  prove  the  enhanced  value  of  the  land  and 
timber  of  the  claimant,  by  reason  of  the  location  of  the  road 
through  his  land.  This  evidence  the  court  rejected,  and  decided 
that  the  proper  question  to  be  put  to  the  witness,  was,  "  is  the  in  - 
jury  done  to  the  land  and  timber  of  the  claimant,  by  the  construc- 
tion of  the  road,  greater  than  the  benefit,  and  if  so,  how  much?" 
The  court  also  decided,  "  that  the  supposed  enhanced  value  of  the 
land,  by  the  location  of  the  road,  was  not  to  be  taken  into  the 
account."     To  this  opinion  the  agent  of  the  state  excepted. 

Upon  a  view  of  the  whole  of  this  case,  we  are  of  opinion  that 
the  decision  of  the  court  was  correct.  The  law  authorizing  the 
taking  of  the  land  of  an  individual,  by  authority  of  the  state,  for 
the  construction  of  a  road  or  other  public  works,  provides,  that 
when  the  damages  claimed  by  the  owner  of  the  land,  cannot  be 
agreed  upon  by  him  and  the  agent  of  the  state,  that  the  same 
shall  be  assessed  by  three  householders;  and  if  their  decision  is 
not  satisfactory,  either  party  may  take  an  appeal  to  the  circuit 
court.  The  criterion  of  damages  is  the  same  in  either  mode  of 
assessment,  and  is  clearly  pointed  out  by  the  oath  required  to  be 
taken  by  the  assessors,  which  is,  "  that  they  shall  assess  the  dam- 
ages which  they  shall  believe  such  owner  or  ow^ners  will  sustain, 
over  and  above  the  additional  value  which  such  land  will  derive 
from  the  construction  of  such  road."  According  to  this  oath,  it 
will  be  perceived  that  the  assessors  are  to  take  into  considera- 
tion the  probable  increase  of  value,  that  will  accrue  to  the  land  of 
the  claimant  from  the  construction  of  the  road.  It  is  not  the 
benefit  that  will  accrue  from  the  location  of  the  road,  that  they 
are  to  inquire  into.  It  is  the  beneiit  which  will  result  fi'om  its 
construction,  tliat  they  are  to  ascertain. 

The  law  does  not  contemplate  so  improbable  a  contingency  as 
that  the  mere  survey  or  location  of  a  road,  that  may  never  be 
made,  will  enhance  the  value  of  land  contiguous  to  it. 

By  the  appropriation  of  the  land  of  an  individual  to  the  [*210] 
use  of  the  public,  under  the  internal  improvement  law, 
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and  the  law  "  concerning  the  right  of  way,"  the  land  thus  taken 
becomes  vested  in  the  state  upon  payment  of  the  damages;  and 
the  original  owner  is  from  thenceforth  divested  of  all  right  and 
title  to  the  land.  In  justice,  and  in  law,  therefore,  he  should 
receive  full  compensation;  the  measure  of  which  would  be,  not 
merely  the  value  of  the  land  of  which  he  has  been  deprived,  but, 
also,  all  damage  which  may  result  from  the  appropriation  and  use 
of  his  land,  by  the  state;  such,  for  example,  as  the  breaking  up  or 
destruction  of  a  convenient  arrangement  of  his  farm,  or  the  neces- 
sity of  additional  fencing,  etc.  •  In  short,  every  injury  and  incon- 
venience sustained  by  the  claimant,  constitues  an  item  of  the 
aggregate  amount  of  damage  which  he  is  entitled  to  recover. 

On  the  other  hand,  it  is  with  equal  justice  required  that  the 
additional  value  that  may  be  given  to  the  land  of  an  individual, 
by  the  construction  of  a  public  road  or  canal  over  it,  shall  be 
taken  into  consideration,  and  if  it  is  believed  by  the  assessors  to 
be  equal  to  or  greater  than  the  estimated  damage  the  owner  will 
sustain  by  reason  of  the  construction  of  the  road,  &c.,  he  will,  in 
that  event,  be  entitled  to  recover  nothing.  But  if  the  enhanced 
value  of  the  land  retained  shall  fall  short  of  the  damage  incurred 
by  the  owner,  then  he  will.be  entitled  to  the  difference  between 
the  injury  sustained,  on  the  one  hand,  and  the  benefit  received,  on 
the  other. 

This  rule,  prescribed  by  law,  for  the  assessment  of  damages, 
when  private  property  is  taken  for  the  use  of  the  public,  is  an 
equitable  one.  The  immediate  benefit  the  individual  may  derive, 
is  offset  against  the  injury  inflicted.  It  has  been  contended,  how- 
ever, that  the  increased  value  which  the  system  of  internal  im- 
provements was  supposed  to  give  to  lands  generally,  should  also 
be  taken  into  consideration,  and  offset  against  the  damages  sus- 
tained by  the  appropriation  of  private  property  for  public  use; 
but  such  a  rule  would  be  unjust  and  partial. 

If  an  additional  value  is  given  to  all  the  lands  in  the  country 
by  the  internal  improvement  system,  the  benefit  is,  and  should  be, 
common,  inasmuch  as  it  is  acquired  at  the  common  expense; 
but  this  would  not  be  the  case,  if  one  man  is  required  to  give  up 
a  portion  of  his  land  for  this  general  advantage,  in  addition  to  the 
payment  of  his  proportion  of  the  expense  of  the  system. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  afirmed. 


[*211]  Thomas  Speaggins  v.  Hoeace  H.  Houghton,    {a) 

Appeal  from  Jo  Daviess. 

Practice  ;  cause  not  real.  Where  the  court  have  reason  to  suppose  that  a 
cause  is  not  a  real,  but  a  fictitious  proceeding,  proof  will  be  required  that  the 
.  action  is  not  feigned. 

(«)  For  further  report  of  this  case  see  post  377. 
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Murray  McOonnel  and  Stephen  A.  Douglas,  for  the  appel- 
lant; S.  Strong  and  J  Bdttkrfield,  for  the  appellee. 

Smith,  justice,  delivered  the  opinion  of  the  court.  And  now, 
at  this  daj,  comes  the  said  Thomas  Spraggins,  the  appellant,  bj 
counsel,  and  suggests  to  the  court  here,  that  the  case  made  and 
agreed  to  in  this  cause,  between  the  parties  to  the  record,  and  sub- 
mitted to  the  circuit  court  of  the  countj  of  Jo  Daviess,  and  upon 
which  the  judgment  of  the  said  court  was  rendered,  as  appears 
by  the  record,  is  not  a  real  case  between  the  parties,  but  a  ficti- 
tious one;  and  thereupon  files  a  motion  to  dismiss  this  case  for 
the  reasons  following: 

"  1st.  The  record  in  the  case  shows  an  improbable  state  of 
facts ;  all  the  facts  having  occurred  after  the  case  was  adjudicated 
and  decided  in  the  court  below. 

"  2d.  It  appears  from  the  record,  that  this  is  a  fictitious  case, 
having  no  foundation  in  fact ;  the  cause  of  action  being  alleged  to 
have  occurred  at  a  time  when  the  court  must  judicially  take  no- 
tice, by  the  laws  of  the  state,  that  no  general  election  could  take 
place. 

After  argument  had  on  said  motion,  as  well  on  the  part  of  the 
appellant  as  on  the  part  of  the  appellee,  and  upon  an  inspection 
of  the  record  in  this  cause,  it  appears,  that  it  is  a  qui  tarn  action, 
brought  to  recover  a  penalty  of  one  hundred  dollars ;  and  subjects 
the  defendant  in  the  court  below,  who  is  the  appellant  in  this 
court,  in  addition  to  the  tine,  to  the  further  punishment,  on  convic- 
tion of  being  guilty  of  fraud,  or  corruption,  or  partiality,  or  mani- 
ifest  misbehavior  in  any  thing  or  matter  relating  to  the  election 
of  which  it  is  alleged  the  appellant  was  a  judge,  or  for  knowingly 
admitting  any  person  to  vote,  who  is  not  qualified  according  to 
law,  to  be  incapable  of  holding  any  office  in  this  state,  for  the 
term  of  ten  years  thereafter.  (li.  L.  254,  §  23;  Gale's  stat.  268.) 
And  it  further  appears,  that  the  agreed  case  stated  in  the  record, 
was  made  up,  agreed  to,  and  filed,  on  the  29th  day  of  May,  in 
the  year  1839,  and  that  the  parties  appeared  and  consented  that 
an  action  should  be  entered  on  the  records  of  the  circuit 
court,  waiving  all  process,  or  service  thereof,  and  all  plead-  [*212] 
ings  in  the  cause.  And  it  also  appears  from  such  agreed 
case,  that  it  was  to  be  submitted  and  to  be  argued  in  the  circuit 
court ;  which  argument,  it  appear  from  the  record,  was  never  had, 
nor  brief  nor  authorities  furnished.  And  it  also  appears,  that  it 
was  agreed  that  the  circuit  court  might  give  its  opinion  in  vaca- 
tion, in  writing,  to  be  filed  in  the  office  of  the  clerk  of  the  said 
circuit  court;  and  that  judgment  might  be  entered  of  record  in 
vacation ;  and  that  it  should  be  a  release  of  all  errors  in  the  same 
cause.  It  is  further  stated  in  said,  case,  that  the  said  Spraggins 
was  one  of  the  judges  of  the  election,  duly  appointed  and  sworn 
according  to  law,  at  the  August  election,  1838,  for  the  precinct 
of  Galena,  in  the  county  of  Jo  Daviess,  and  acted  as  such,  and 
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received  votes  at  that  election,  to-wit:  on  the  sixth  day  of  Aug- 
ust, 1839;  and  that  one  Jeremiah  Kyle  voted  at  that  election  for 
all  state  and  county  officers  voted  for  at  that  time,  including  a 
representative  to  congress;  and  that  Spraggins  was  one  of  the 
judges  of  such  election  when  said  Kyle  voted;  and  that  said  Kyle 
was  not,  at  the  time  he  voted,  a  citizen  of  the  United  States ;  but, 
that  he  was  a  native  of  Ireland,  and  had  never  been  naturalized 
according  to  the  laws  of  the  United  States,  though  the  said  Kyle 
had  resided  in  this  state,  and  in  the  county  of  Jo  Daviess,  more 
than  six  months  immediately  preceding  the  election  at  which  he 
voted  as  aforesaid;  and  that  the  said  Spraggins  admitted  the  said 
Kyle  to  vote,  and  had  his  name  entered  upon  the  poll  books,  and 
counted  his  vote  as  a  good  and  proper  vote,  knowing  before,  and 
at  the  time  the  said  vote  was  admitted  and  counted,  that  Kyle 
was  not  a  citizen  of  the  United  States,  but  a  native  of  the  king- 
dom of  Great  Britain  and  Ireland,  and  not  naturalized  according 
to  law;  and  that  the  said  Spraggins,  acting  as  such  judge  of  such 
election,  received  and  counted  the  vote  of  the  said  Kyle,  believ- 
ing, at  the  time,  that  he  was  not  a  qualified  voter;  he,  Spraggins, 
believing  that  the  constitution  and  laws  of  this  state  only  required 
a  residence  of  six  months,  but  also,  that  the  person  offering  to 
vote,  should  be  a  citizen  of  the  United  States.  And  it  further 
appearing,  that  by  the  sixth  section  of  the  act  regulating  elections 
in  this  state,  the  said  Spraggins  must  have  (to  have  been  qualified 
to  perform  the  office  of  a  judge  of  the  election)  taken  an  oath  to 
perform  the  duties  of  judge  of  such  election,  according  to  law 
and  the  best  of  his  abilities,  and  to  studiously  endeavor  to  pre- 
vent fraud,  deceit,  and  abuse  in  conducting  the  same.  And  it 
further  appearing,  in  the  opinion  of  the  circuit  judge,  that  under 
the  third  reason  for  deciding  that  Spraggins  had  violated  the  pro- 
visions of  the  election  law  intentionally,  he  has  declared,  in  his 
own  language,  "  that  the  defendant,  in  admitting  and  counting 
the  vote  of  Kyle,  at  the  election  referred  to,  believing,  as  it  seems 

he  did,  at  the  time  it  was  received,  that  he  was  not  a 
[^213]  qualified  voter,  was  guilty  of  manifest  misbehavior.     The 

defendant,  by  his  conduct  at  this  election,  as  shown  by  the 
facts  presented,  is  brought  within  the  provisions  of  the  section  of 
the  law  above  recited,  and  is  subject  to  the  penalties  therein  pre- 
scribed. Judgment  must  be  entered  against  him  for  the  sum  of 
"  one  hundred  dollars,"  and  the  said  judgment,  omitting  that  por- 
tion of  the  penalty  of  the  law  disfranchising  the  appellant  Sprag- 
gins, was  rendered.  And  it  appearing,  from  the  preceding  state- 
ment of  facts  recited  in  the  record,  that  a  question  may  well 
arise,  whether  the  parties  have  not  made  a  case  not  founded  in  a 
state  of  possibility ;  and  the  recital  that  the  vote  was  received  on 
the  6th  day  of  August,  1839,  when  contrasted  with  the  fact,  that 
the  proceedings  were  instituted  in  the  circuit  court  on  the  29th 
day  of  May,  1839,  showing  an  impossible  fact,  and  one  which 
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could  not  have  transpired;  and  it  not  being,  we  apprehend,  in 
the  power  of  this  court  to  reject  this  portion  of  the  statement  of 
the  case,  to  render  it  consistent  with  the  precedent  fact,  that 
Spraggins  was  judge  of  the  election  held  in  1838,  and  received 
votes  at  that  election;  and  that  Kyle's  vote  was  received  in  1838; 
not  only,  because  in  a  subsequent  part  of  the  case'it  is  distinctly 
stated,  that  Kyle's  vote  was  received  on  the  day  stated,  but,  as 
the  case  made  must  be  considered  in  the  nature  of  a  confession 
in  a  quasi  criminal  case,  and  the  court  having  no  power  to  add 
to,  lessen,  or  change  the  admission  so  made;  and  as  the  construc- 
tion, if  any,  must  be  strict,  and  if  any  departure  be  allowed,  it 
must  be  in  favor  of  and  not  against  the  party  who  makes  it;  and 
the  case  seeming  to  be  not  only  an  impossible  one,  but  that  it 
may  be  doubted  whether  it  is  a  real  one ;  and  the  additional  fact, 
that  the  party  makes  the  admission  that  he  not  only  knew  the 
voter  to  be  an  alien,  but  that  for  such  reason,  he  believed  him 
not  to  be  a  legal  voter;  and  that,  with  such  knowledge,  he  ad- 
mitted him  to  vote,  contrary  to  his  belief  of  right  and  law,  and 
contrary  to,  and  in  violation  of,  his  oath  to  prevent  fraud,  deceit, 
and  abuse,  in  conducting  the  election,  if  Kyle  was  not  legally  en- 
titled to  vote;  and  the  circuit  judge  having  moreover  made  this 
part  of  the  confession  one  of  the  reasons  of  his  judgment,  it 
being,  as  he  supposed,  apparent  that  such  admission  was  con- 
clusive. And  this  part  of  the  case,  in  connexion  with  the  other 
part  recited,  raising  strong  grounds  of  doubt  as  to  the  real  char- 
acter of  the  agreed  case  in  point  of  genuineness  and  reality;  and 
whether  such  a  state  of  facts  did  really  transpire;  and  the  said 
defendant  having  admitted  himself  guilty  of  the  violation  of  a 
public  law,  when  acting  under  oath,  furnishing  additional  evi- 
dence that  no  such  facts  exist;  or  that  Spraggins  could  not  have 
fully  understood  what  he  was  admitting,  particularly  as  the  law 
disfranchises  him  for  ten  years.  For  these  causes,  and  upon  the 
authority  of  the  case  of  Shields  v.  McConnell  (1  Scam.  682), 
which  has  been  dismissed,  at  the  present  term,  upon  the 
ground  of  being  a  feigned  case,  the  motion  of  the  appel-  [*214] 
lant  is  continued  until  the  next  term;  and,  in  the  mean 
time,  it  is  further  ordered,  that  the  parties  to  this  suit  produce 
and  file  in  open  court,  on  the  first  day  of  the  next  term  thereof, 
authentic  documentary  evidence,  where  the  same  exists,  of  the 
facts  stated  in  the  agreed  case,  and  of  all  other  facts  therein, 
which  do  not  so  exist  on  paper,  but  of  w^iich  oral  proof  may  be 
had,  and  that  they  at  the  same  time  produce  and  file  written 
depositions  of  competent  persons  to  the  truth  thereof;  and  that, 
in  default  thereof,  this  cause  be  remanded  to  the  circuit  oourt  of 
Jo  Daviess  county,  with  directions  to  that  court  to  vacate  the 
judgment  entered  therein,  and  to  dismiss  the  same,  each  party 
paying  his  own  costs. 
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John  J.  Ellett  v.  Robert  P.  Todd  and  Albert  Tarbell.  ,_ 

Appeal  from  t?ie  Municipal  Court  of  the  City  of  Alton. 

Pleading  ;  cojitract;  non-performance.  The  declaration,  in  an  action  of  tres- 
pass on  the  case,  stated,  that  the  plaintiffs  made  a  contract  with  the  defendant, 
to  slaughter  and  dress  for  him  two  hundred  and  eighty  hogs,  at  the  usual  price 
for  such  labor,  and  to  commence  the  work  on  a  given  day,  and  that  the  defen- 
dant agreed  to  furnish  them  the  hogs  at  their  slaughter-house,  on  such  day ; 
and  that  the  plaintiffs,  on  the  day  mentioned,  undertook  and  entered  iipon  the 
fulfilling  of  their  part  of  the  contract,  by  hiring  laborers,  building  fires,  rais- 
ing steam,  preparing  tools,  burning  a  large  quantity  of  wood,  and  making- 
divers  other  material  and  expensive  arrangements  to  perform  their  part  of  the 
contract ;  and  that  they  had  been  put  to  great  expense  and  inconvenience  and 
damage  in  consequence  of  the  same.  It  further  alleged,  that  though  a  notice 
and  request  to  the  defendant  to  furnish  the  hogs  was  made,  he  did  not  furnish 
the  same,  nor  had  he  paid  the  plaintiffs  for  their  trouble,  expenses,  &c.  At 
the  end  of  the  declaration,  $300  damages  was  laid.  On  special  demurrer,  and 
on  motion  in  arrest  of  judgment,  the  declaration  was  held  to  be  good:  Held, 
that  the  decision  was  correct. 

This  canse  was  heard  at  the  January  term  of  the  court  below, 
before  the  Hon,  William  Martin.  The  special  grounds  of  demur- 
rer to  the  declaration,  were: 

"First,  the  declaration  is  wholly  uncertain  in  regard  to  time; 
Secondly,  they  allege  damage  for  the  non-performance,  but  do 
not  show  how  much ;  Thirdly,  there  is  no  sufficient  breach  alleged 
in  the  declaration;  Fourthly,  there  is  no  sufficient  performance 
alleged  by  the  plaintiffs," 

A.  Cowles  and  J.  M.  KRUM,for  the  appellant;  G.  T.  M.  Davis, 
for  the  appellees. 

Browne,  justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  trespass  on  the  case,  brought  by  Todd  and 
[*215]  Tarbell  against  Ellett,  in  the  municipal  court  of  the  city 
of  Alton,  in  the  county  of  Madison.  The  declaration 
avers,  "  that  the  defendant,  Ellett,  on  the  13th  day  of  December, 
|1S38,  at  Alton,  &c,,  for  and  in  consideration  that  the  said  plain- 
,'tiffs,  Todd  and  Tarbell,  would  undertake  and  agree  to  slaughter 
for  him,  the  said  defendant,  two  hundred  and  eighty  head  of 
;hogs,  and  dress  them  in  the  usual  manner  of  dressing  hogs  for 
ipork,  at  their  slaughter-house  (meaning  plaintiffs'  slaughter- 
'house),  and  to  commence  the  work  on  the  next  day,  in  the  morn- 
ing early  (meaning  the  morning  after  the  day  of  contract);  the 
said  defendant  agreed  to  and  with  the  said  plaintiffs,  that  he 
would  furnish  the  said  plaintiffs  the  two  hundred  and  eighty 
hogs  aforesaid,  at  the  said  plaintiffs'  slaughter-house  in  said  city 
•^  Alton,  on  the  day  aforesaid,  and  that  the  said  defendant  would 

.y  to  the  said  plaintiffs  the  usual  price  for  slaughtering  hogs  in 
Alton.  And  the  said  plaintiffs  further  aver,  that,  afterwards,  to 
wit,  on  the  day  and  year,  and  at  the  place  aforesaid,  they  did  un- 
dertake and  enter  upon  the  fuliilling  of  their  part  of  the  said 
contract,  by  hiring  laborers  necessary  to   be  employed  in  and 
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about  said  business,  building  fires,  raising  steam  in  the  boiler," 
&c.  The  declaration  goes  on  to  show  what  preparation  they  made, 
and  the  expense  they  were  at  in  preparing  to  slaughter  and  dress 
the  hogs  agreeably  to  the  contract,  without  averring  the  amount 
thereof  in  money. 

It  is  further  stated  in  the  declaration,  that  "  although  the  said 
defendant,  being  notified  by  the  said  plaintiffs,  of  their  readiness 
and  desire  to  perform  their  said  contract,  on  the  day  and  year, 
and  at  the  place  aforesaid,  yet  the  said  defendant  liatli  not  fur- 
nished the  said  hogs  to  be  slaughtered  as  aforesaid,  or  paid  or 
satisfied  the  plaintiffs  for  their  trouble  and  expense,"  &c.,  &c., 
"from  which  breach  of  contract  on  the  part  of  said  defendant, 
the  said  plaintiffs  have  received  damages  to  the  amount  of  two 
hundred  and  fifty  dollars."  The  declaration,  in  the  court  below, 
was  demurred  to  specially,  the  demurrer  overruled,  and  judgment 
given  in  favor  of  the  plaintiffs  against  the  defendant. 

A  jury  was  then  empanelled  to  enquire  of  and  assess  the 
plaintiffs'  damages.  The  jury  assessed  damages  at  one  hundred 
and  nine  dollars.  The  defendant  then  moved  in  arrest  of  judg- 
ment; which  motion  in  arrest  of  judgment  was  overruled  by  the 
court.  To  reverse  this  judgment,  the  defendant  below  has  ap- 
pealed to  this  court.  Every  principle  of  justice  requires  that  the 
plaintiffs  below  should  have  compensation  for  the  labor,  expenses, 
and  trouble  they  had  been  at,  in  preparing  to  comply  with  their 
part  of  the  contract.  They  were  prevented  from  going  further 
with  it,  by  the  defendant  below.  Upon  this  state  of  the  case,  the 
court  did  right  in  overruling  the  demurrer,  and  the  motion  in 
arrest  of  judgment.  The  judgment  of  the  municipal  court  is 
aflii'med,  with  costs. 

Judgment  a-fflrmed. 

Matthias  Mastin  v.  Russell  Tonceay.  [*216] 

Error  to  Schuyler. 

1.  Allegata  et  Probata;  correspondence.  Where  the  plaintiff  declare? 
upon  a  special  contract,  there  is  no  rule  better  settled,  than  that  the  proof  and 
the  allegations  in  the  declaration  must  correspond. 

_  3. ;  quantity  stated;  quantity  not  limited.  A  declaration,  aver- 
ring that  the  defendant  was  to  deliver  to  the  plaintiff  the  pork  of  nineteen 
hogs,  is  not  sustained  by  proof  that  he  vFas  to  deliver  to  him  all  the  pork  he 
could  spare. 

3. ;  error  of  instruction.  A  declaration  alleged  that  the  defen- 
dant agreed  to  deliver  to  the  plaintiff  the  pork  of  nineteen  ho.us,  and  on  the 
trial  the  court  instructed  the  jury,  at  the  instance  of  the  plaintiff,  that  it  was 
not  necessary  that  the  number  of  hogs  to  be  delivered  should  be  proved  as 
alleged :    Held,  that  the  instruction  was  erroneous. 

This  cause  was  heard  at  the  June  term,  1837,  of  the  Schuyler 
circuit  court,  before  the  Hon.  James  H.  Ralston  and  a  jury.  A 
verdict  was  rendered  for  the  plaintiff"  for  $16.  Judgment  was 
entered  upon  this  verdict. 


217  Mastin  v.  Toncrat.  fJnne  T. 

Opinion  ot  me  (Joint. 

W.  A.  Richardson  and  G.  AV.  P.  Maxwell,  for  the  plaintiff 
in  error,  cited  2  Stark.  Ev.  83-86,  and  note  to  85;  4  Bibb  495;  i 
Chit.  Plead.  334,  338;  8  Johns.  253;  18  Johns.  453;  2  East  4. 

S.T.Logan,  E.D.BAKER,and  J.  Semple,  for  the  defendant  in  error. 

Browne,  justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  assutnpsit^  brought  by  the  plaintiff,  Toncray,  in  the 
circuit  court  of  Schuyler  county,  against  Mastin.  The  declara- 
tion  contains  four  counts,  each  on  a  special  contract  for  the  de- 
livery of  the  pork  of  nineteen  hogs,  by  the  defendant  to  the 
plaintiff,  on  or  about  Christmas,  in  Rushville;  the  pork  to  be 
paid  for  at  the  time  of  delivery.  The  first  three  counts  of  the 
declaration  state  the  price  of  the  pork  to  be  at  the  rate  of  four 
dollars  and  fifty  cents  per  hundred  weight;  the  last  count  at  the 
rate  of  four  dollars  and  seventy -five  cents  per  hundred  weight. 
The  first  and  third  counts,  in  addition  to  the  pork  of  nineteen 
hogs,  added  the  pork  of  two  other  hogs,  upon  certain  conditions. 
All  the  counts  allege  a  tender  of  the  money.  To  the  declaration/ 
the  defendant  pleaded  the  general  issue.  Verdict  and  judgment 
were  rendered  for  the  plaintiff.  To  reverse  the  judgment,  this 
writ  of  error  is  brought.  The  whole  of  the  plaintiff's  evidence 
is  embodied  in  the  bill  of  exceptions;  which  proved  the  contract 
to  be,  that  the  defendant  was  to  delivBr  to  the  plaintiff  all  the 
pork  he  could  spare.  The  defendant,  by  his  council,  moved  the 
court  to  instruct  the  jury  to  find  for  the  defendant,  as  in  case  of  a 
nonsuit.    But  the  court  overruled  the  motion,  and  refused  to  give 

the  instruction. 
[*217]  The  defendant,  by  his  counsel,  then  moved  the  court  to 
instruct  the  jury,  that  if  they  believed,  from  the  evidence, 
that  the  contract  between  the  plaintiff  and  defendant  was,  that 
the  defendant  should  deliver  as  much  pork  as  he  could  spare,  and 
that  said  pork  was  to  be  delivered  at  defendant's  house  in  the 
country,  they  must  find  for  the  defendant;  that  a  contract  to 
deliver  nineteen  hogs  is  not  supported  by  evidence  that  the  defend- 
ant agreed  to  deliver  as  much  pork  as  he  could  spare ;  which  instruc- 
tions the  court  refused  to  give.  The  plaintiff's  counsel  then  moved 
the  court  to  instruct  the  jury,  that  it  was  not  necessary  that  the 
number  of  hogs  to  be  delivered  should  be  proved  as  alleged ;  which 
latter  instruction  the  court  gave.  To  all  these  instructions,  the 
defendant,  by  his  counsel,  excepted.  The  court  erred  in  refusing 
to  give  the  instructions  as  asked  for  by  the  counsel  for  the  de- 
fendant, and  likewise  erred  in  giving  the  instructions  to  the  jury 
as  asked  for  by  the  plaintiff.  Where  the  plaintiff,  in  his  declara- 
tion, declares  upon  a  special  contract,  there  is  no  rule  better  set- 
tled, than  that  the  proof  and  the  allegations  in  the  declaration 
must  correspond.  The  judgment  of  the  circuit  court  of  Schuyler 
county  must  be  reversecl,  with  costs,  and  the  cause  remanded  to 
the  circuit  court,  with  instructions  to  issue  a  venire  de  novo. 

Judgment  reversed. 
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LovELL  Kimball  v.  Datus  Kext. 
Error  to  La  Salle. 

1.  PuACTiCE — error  to  dismiss  for  want  of  copy  of  writing  sued.  Where  an 
action  of  assumpsit  was  commenced,  and  ten  days  before  the  next  term  of  the 
court,  a  decliu'ation  was  filed  in  the  clerk's  office,  but  no  copy  of  the  account 
or  instrument  declared  on,  was  filed  with  the  declaration,  and  no  such  copy  of 
the  account  or  instrument  was  subsequently  filed ;  and,  at  the  second  term  of 
the  court,  the  cause  was  dismissed,  on  motion  of  defendant,  because  no  such 
coi^y  had  been  filed :    Held,  that  the  dismissal  was  erroneous. 

2.    \  <MrUinuance,for  want  of  copy  of  writing.    Setnble,  That  a  cause  may 

be  continued,  for  a  refusal  or  omission  to  file  a  copy  of  the  account  declared  on. 

This  was  an  action  of  assumpsit  brought  by  Kimball  against 
Kent,  in  the  La  Salle  circuit  court.  The  cause  was  commenced 
on  the  21st  of  April,  1838,  and  the  process  was  returnable  to  the 
September  term  of  the  court,  which  was  holden  on  the  3d  Mon- 
day of  said  month.  On  the  5th  of  September,  the  plaintiff  filed 
his  declaration,  but  did  not  file  any  copy  of  the  instrument  or  ac- 
count declared  on. 

At  the  October  sjDecial  term  of  said  court,  the  Hon.  John 
Pearson  presiding,  the  cause  was  dismissed  on  the  defend-  [*218] 
ant's  motion,  because  no  such  copy  was  filed,  and  two  terms 
of  the  court  had  elapsed  since  the  commencement  of  the  suit, — 
and  a  judgment  for  costs  rendered  against  the  plaintiff,   who 
brought  the  cause  into  this  court,  by  writ  of  error. 

Giles  Spking,  for  the  plaintiff  in  error.  Onslow  Peters,  for 
the  defendant  in  error. 

Smitii,  justice,  delivered  the  opinion  of  the  court:  The  only 
question  presented  arises  under  the  6th  section  of  the  practice 
act  of  1827.  (R.  L.  488 ;  Gale's  Stat.  530.)  We  are  of  opinion, 
that  tlie  court  improperly  dismissed  the  cause.  The  plaintiff'  had 
filed  his  declaration,  and,  so  far,  complied  with  the  act.  The 
omission  to  file  the  account,  was  not  a  sufficient  reason  for  the 
dismissal.  The  cause  might  have  been  continued  for  a  refusal  or 
omission  to  file  the  account,  but  until  a  rule  had  been  obtained 
requiring  the  plaintiff'  to  file  the  account,  and  there  had  been  a 
failure  to  comply  with  such  rule  by  the  defendant,  the  cause 
should  not  have  been  dismissed.  We  do  not  think  the  court 
should  have  so  summarily  dismissed  the  cause. 

The  party  was  entitled  to  time  and  notice;  besides,  the  dismis- 
sal is  had  at  a  special  term,  and  it  is  possible  the  party  did  not 
anticipate  proceedings  would  be  had  in  the  suit,  or  he  may  have 
had  no  notice  of  the  term. 

The  judgment  is  reversed  with  costs,  and  cause  remanded,  with 
leave  to  the  plaintiff  to  file  an  account,  and  to  proceed  in  the 
cause.  Judgment  reversed. 

Note.    See  The  People  v.  Pearson,  1  Scam.  459,  473. 
[15— Scam.    Yol.  2.] 
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"William  F.  Thornton  v.  James  W.  Yaughan,  administrator,  and 
Sophia  Henry,  administratrix,  and  the  heirs  at  law  of  James 
B.  Henry,  deceased. 

Error  to  Slielby. 

1.  Statute  of  frauds — verbal  contract  wWi  part  performance.  Delivery  of 
possession  and  part  performance,  as  the  payment  of  the  purchase  money,  and 
making  improvements,  will  take  a  parol  contract  for  the  purchase  of  land  out 

of  the  statute  of  frauds,     (a) 
[*219]      2. ;  munt  he  pleaded.    A  party,  to  avail  himself  of  the  stat- 
ute of  frauds,  must  plead  it,  or  rely  on  it  in  some  form.    (&) 

3.  Specific  performance — contract  not  written.  Where  T.  had  purchased 
a  lot  of  land  by  parol,  paid  the  purchaser  money,  taken  possession  of  the  land 
by  consent  of  the  vender,  and  received  the  title  deeds  for  the  purpose  of  prepar- 
ing a  deed :  Held,  that  these  facts  took  the  case  out  of  the  statute  of  frauds 
and  that  a  court  of  equity  would  enforce  a  specific  performance  of  the  contract^ 

4.  Infancy — court  not,  sua  spotite,  urge  statute  of  frauds.  Where  a  guardian 
ad  litem,  of  infant  heirs,  puts  in  an  answer  to  a  bill  in  chancery,  admitting  the 
allegations,  a  court  of  chancery  being  the  general  guardian  of  infants,  may, 
doubtless,  set  aside  the  answer  of  the  guardian,  and  direct  him  to  put  in  an 
answer  requiring  the  plaintiff  to  prove  the  facts  set  out  in  his  bill.  But  it  will 
not  set  up  the  statute  of  frauds  to  defeat  the  specific  execution  of  a  parol  con- 
tract for  the  purchase  of  land,  where  it  is  not  relied  on  by  the  heirs  or  their 
guardian. 

This  cause  was  heard  at  the  October  term,  1837,  of  the  Shelby 
circuit  court,  before  the  Hon.  Sidney  Breese. 

A.  P.  Field,  Daniel  Gregory,  H.  Eddy,  for  the  plaintiff  in 
error,  relied  upon  the  following  points  and  authorities:  First, 
It  is  a  rule  in  equity,  that  what  is  contracted  to  be  done  for  a 
valuable  consideration,  is  considered  as  done,  and  all  the  conse- 
quences follow.     1  Mad.  Ch.  363-4. 

Secondly,  The  statutes  of  frauds  of  this  state  is  similar  to,  and 
founded  upon,  the  English  statute.  E..  L.  313  (Gale's -Stat.  315); 
2  Stark.  Ev.  592,  §  4. 

Thirdly,  Performance,  or  part  performance,  of  a  verbal  con- 
tract, takes  it  out  of  the  statute,  and  a  specific  performance  of 
the  contract  will  be  decreed.  1  Mad.  Ch.  378;  2  Chit.  Blac.  158, 
side  paging,  and  note  19;  2  Stark.  Ev.  600-1,  and  note  1;  1 
Johns.  Ch.  273. 

Fourthly,  Giving  possession,  or  payment  of  purchase  money, 
is  considered  as  part  performance,  on  which  a  decree  will  be  made. 
1  Mad.  Ch.  381,  and  note  1;  Caines'  Cas.  87;  2  Blac.  Com.  158, 
and  note  19;  2  Stark.  Ev.  600-1,  and  note  1. 

Fifthly,  If  a  bill  be  filed  for  the  specific  performance  of  a  parol 
contract,  and  the  defendant  admits  the  agreement,  and  submits  to 
perform  it,  or  if  he  does  not  submit  to  perform  it,  yet,  if  he  does 
not  insist  on  the  statute,  he  is  taken  to  have  waived  it,  and  a 

Cases  Citing  Text.  land.    Shirley  v.  Spencer,  4  Gilm.  .583. 

(a)  Rule,  stated  in  head  note  recog-  (6)  Rule,  stated  in  head  note,  en- 

nized,  but  held  not  to  apply  on   ac-  forced.    Tarelton  v.  Vietes,   1   Gilm. 

count  of  uncertainty  in  description  of  470,  473. 
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decree  will  be  made,  1  Mad.  Ch.  388;  3  Peters'  Cond.  K.  524, 
note;  Doe  ex  dem.  Whitney  v,  Cochran  et  al.,  1  Scam.  209;  1 
Blackf.  58;  Caldwell  u  Harrington,  Peters'  Cond.  E.  345;  3  Ohio 
K.  393. 

Levi  Davis,  for  the  defendants  in  error,  cited  2  Pirtl.  Dig.  416; 
1  Bibb  209;  2  Kent  Com.  244;  4  Kent  Com.  451. 

LocKwooD,  justice,  delivered  the  oj)inion  of  the  court:  William 
F.  Thornton  tiled  a  bill  in  chancery  in  the  Shelby  circuit  court, 
setting  forth  in  substance,  that  on  the  6th  day  of  Febru- 
ary, 1836,  the  said  Thornton  and  James  B.Henry,  since  de-  [*220] 
ceased,  entered  into  a  bargain  for  the  sale  and  purchase  of 
lot  No.  3,  in  block  ISTo.  6,  in  the  town  of  Shelbyville,  whereby 
said  Henry  sold,  and  agreed  to  convey,  to  said  Thornton,  said  lot, 
and  to  give  him  a  warrantee  deed  for  the  same.  That  said  Thorn- 
ton was  to  give,  and  did  give  and  pay  said  Henry  therefor,  the 
sum  of  iifty  dollars,  in  full  consideration  for  said  lot.  That  at 
the  time  of  the  sale  and  payment  for  said  lot,  said  Thornton  took 
possession  (by  consent  and  direction  of  said  Henry)  of  said  lot, 
and  also  of  the  title  deeds  to  the  same,  and  now  has  possession 
thereof.  That  said  sale  was  by  a  verbal  agreement,  and  not  in 
writing,  but  that  the  title  deeds  were  given  up  to  said  Thornton, 
to  enable  him  to  till  out  a  deed  to  himself;  but  the  said  deed  was 
neglected  to  be  made  for  a  few  days,  and  in  the  mean  time  the 
said  Henry  died,  without  executing  any  deed  for  the  lot.  That 
Sophia  Henry,  the  wife  of  said  James  B.  Henry,  was  administra- 
trix, and  James  W.  Vaughan  administrator  of  his  estate,  and 
that  the  other  defendants  were  the  children,  and  infant  heirs  of 
said  Henry.  The  bill  prays  that  a  guardian  ad  liteifn  be  ap- 
pointed for  the  infant  heirs,  and  that  a  decree  be  made,  requiring 
the  defendants  to  execute  a  deed  for  the  lot  of  land,  and  for  such 
other  relief  as  said  Thornton  may  be  entitled  to. 

Subsequently  to  the  return  of  the  summons  duly  served  on  ail 
the  defendants,  a  default  was  entered  against  Vaughan  and  Sophia 
Henry,  the  wife  of  the  said  James  B.  Henry,  for  want  of  a  plea; 
and  at  the  same  time  a  guardian  ad  litem  was  ap])ointed  for  the 
infant  defendants,  M^ho  answered  that  the  facts  set  forth  in  the  said 
bill  are  true ;  and  that  they  have  nothing  to  say  why  a  decree 
should  not  be  made  as  prayed  for  in  the  bill.  1'he  cause  being 
brought  to  hearing  in  the  court  below,  that  court  decided,  that, 
as  the  bill  is  predicated  upon  a  verbal  contract  only,  for  the  sale 
of  land,  that  the  bill  be  dismissed,  and  that  the  defendants  recover 
of  the  complainant  their  costs,  &c.  The  assignment  of  errors 
questions  the  correctness  of  this  decision.  The  decision  of  the 
court  below  assumes  the  broad  ground,  that  no  acts  of  the  parties 
can  take  a  parol  sale  of  land  out  of  the  operation  of  the  statute  of 
frauds,  and  that  the  parties  can  not  waive  the  statute.  Without 
entering  into  the  various  and  contradictory  decisions  of  the  Eng- 
lish and  American  courts  on  the  subject  of  what  acts  will  take  a 
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parol  contract  for  the  sale  of  land  out  of  the  statute,  there  is  no 
doubt  but  the  current  of  decisions  in  both  countries  sustain  the 
doctrine,  that  delivery  of  possession  and  part  performance,  as  the 
payment  of  the  purchase  money,  and  making  improvements,  will 
take  the  case  out  of  the  statute.  It  has,  also,  been  repeatedly 
decided  in  the  English  courts,  that  a  party,  to  avail  himself  of 
the  statute  of  frauds,  must  plead  it,  or  rely  on  it  in  some  form. 
We  are  consequently  of  opinion,  that  the  court  erred  in  dismis- 
sing the  bill,  on  the  ground  that  the  bill  only  sets  out  a 
[*221]  parol  contract.  In  this  case  the  bill  alleges,  that  the  whole 
of  the  purchase  money  for  the  lot  had  been  paid;  that  the 
possession  of  the  lot  was  taken  by  Thornton,  by  the  consent  of 
Henry,  and  the  title  deeds  were  delivered  to  Thornton  to  enable 
him  to  make  out  a  warrantee  deed  for  the  lot. 

If  all  these  acts,  together  with  the  consent  of  the  defendants 
that  a  decree  be  made  in  favor  of  the  plaintiff,  are  not  sufficient 
to  take  a  case  out  of  the  operation  of  the  statute  of  frauds,  we  are 
at  a  loss  to  conceive  of  a  case  where  it  would  be  proper.  It  is 
too  late  to  say,  that  no  parol  contract  for  the  sale  of  lands  can  be 
specilically  enforced  by  a  court  of  equity.  Such  a  decision  con- 
verts the  statute  of  frauds  into  an  engine  of  frauds.  The  court 
below,  sittting  as  a  court  of  chancery,  being  the  general  guardian 
of  infants,  if  it  had  deemed  it  advisable,  in  order  more  effectually 
to  protect  the  interests  of  the  infants,  might,  doubtless,  have  set 
aside  the  answer  of  the  guardian,  and  directed  him  to  put  in  an 
answer  requiring  the  plaintiff*  to  prove  the  facts  set  out  in  his 
bill.  Tliis,  we  conceive,  is  all,  under  the  circumstances  of  this 
case,  that  the  court  below  could  do,  and  all  that  justice  required. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  proceed  and  render  a  decree  for  complainant,  or  at 
the  discretion  of  the  court  below,  set  aside  the  answer,  and  pro- 
ceed according  to  the  proof  to  be  exhibited.  No  costs  are  given 
to  either  party. 

Smith,  justice.  As  the  statute  of  fi-auds  was  not  relied  on  in 
this  case  by  the  defendants,  I  concur  in  the  judgment  of  reversal, 
without  expressing  any  definite  opinion  on  the  construction  to  be 
given  to  the  statute  of  frauds. 

Decree  reversed. 


John  Calhoun  v.  Bela  C.  Webster,  et  al. 

Error  to  Sangamon. 

Process — void.    Where  more  than  a  term  intervenes  between  the  test  and 
return  day  of  original  process,  the  writ  is  a  nullity,    {a)    Where  a  summons 

Cases  Citing  Text.  Elee  v.  Wait,  28  III.,  70,  72 ;  Miller  v. 

(a)  Rule,  stated  in  head  note,  en-    Handy,  40  111.,  448, 450 ;  Hochlander  «. 
forced.  Hildreth  v.  Hough,  20  111.,  331 ;    Hochlander  73,  111.,  618,  619. 
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■was  issued  on  the  6th  of  November,  1839,  and  made  returnable  "  at  the 
next  term  to  be  holden  on  the  third  Monday  of  November  ?iext,^''  and  at  [*222] 
the  November  term,  183y,  a  judgment  was  rendered  by  default,  it  was 
reversed  on  error. 

J.  B.  Thomas,  for  the  plaintiff  in  error.  A.  Campbell,  for  the 
defendants  in  error,  contended  that  the  summons  to  the  defend- 
ant in  the  court  below,  was  sufficient  under  the  laws  of  this  state. 
That  the  defendant  was  bound  to  know  when  the  "•  next  term  " 
of  the  court  would  be  holden,  as  the  time  is  lixed  by  the  law  of 
the  state;  and  no  person  can  plead  ignorance  of  the  law.  That 
the  summons  having  been  made  returnable  "  on  the  iirst  day  of 
the  next  term,"  all  in  addition,  with  regard  to  the  time  when 
returnable,  may  be  rejected  as  surplusage.  E..  L.  4S7.  (Gale's 
Stat.  529.) 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  (Smith, 
justice,  was  not  present  at  the  argument  of  this  cause.)  It 
appears  from  the  record  in  this  case,  that  the  summons  was  dated 
the  6th  Nov.  1839,  and  returnable  at  the  next  term,  to  be  holden 
on  the  third  Monday  in  the  month  of  November  next.  The  pro- 
cess was  served  on  the  defendant,  on  the  7th  of  November,  1839, 
and  judgment  w^as  taken  by  default,  at  the  Noveml^er  term,  1839, 
which  was  holden  on  the  third  Monday  of  said  month.  The  only 
question  is,  whether  this  judgment  was  regular 

It  has  repeatedly  been  held,  that  where  more  than  a  term  inter- 
venes between  the  test  and  return  of  original  process,  the  writ  is 
a  nullity.  (2  Johns.  190;  3  Wilson  341;  2  Blac.  K.  845  )  -The 
wTit  being  absolutely  void,  the  cause  is  out  of  court.  It  was  con- 
sequently irregular  to  enter  judgment  by  default.  The  judg- 
ment is  reversed  with  costs. 

Judgment  reversed. 

Note.    See  Beaubien  <o.  Barbour,  1  Scam.  386. 


Tram  Nye  v.  Enoch  Weight. 
Appeal  from  Brown. 

1.  Practice — wainer  of  ruling  on  demurrer.  The  practice  is  well  settled, 
that  a  defendant,  by  filing  a  plea  to  a  declaration,  waives  an  antecedent  demur- 
rer, {a)  But  where  a  plea  is  relied  upon  as  a  waiver,  it  should  be  set  out  in 
the  record.  The  mere  alllegation  in  the  record,  that  issue  was  joined,  is  not 
sufficient.    (&) 

2.    ;  trial    hefore    demurrer    disposed   of;  error.     Where  the    record 

showed,  that  a  demurrer  had  been  filed,  in  the  court  below,  by  a  defendant, 
and  the  plaintiff  had  joined  in  demurrer:    Held,  that  it  it  was  error  in  the 

Cases  Citing  Text.  apply  to  plaintiff  when  he  joins  issue 

{a)  Objections  to  declaration,  which  on  plea.    Edbrooke  v.  Cooper,  79  111., 

a  verdict  would  cure  are  waived  by  582,  583. 

plea  of  general  issue.      Barrelett  v  (b)  Rule,  stated  in  head  note,  restated 

Bellgard,  71  111.,  280,  281.  and  enforced.     Hull  v.  Johnston,  1)0 

Rule,  stated  in  head  note,  does  not  111.,  614. 
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court  below  to  proceed  with  the  cause,  and  submit  it  to  a  jury,  upon  its  merits, 
without  having-  first  disposed  of  the  demurrer,     (c) 

This  action  was  tried  at  the  April  term,  1840,  of  the 
[*223]  Brown  circuit  court,  the  Hon.  Peter  Lott,  presiding.     A 
jury  was   empanelled,    and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff,  for  $44.25  and  costs. 

The  defendant  appealed  to  this  court. 

S.  A.  Douglass,  for  the  appellant;  S.  T.  Logan,  for  the  appellee. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  Wright 
brought  an  action  of  trespass  against  Nye.  The  defendant  below 
demurred  to  the  declaration,  and  the  plaintiff  below  joined  in  de- 
murrer. 

The  record,  after  containing  several  orders,  states,  "  this  day 
again  came  the  parties,  by  their  attorneys,  and  issue  being  joined, 
put  themselves  upon  the  country  for  trial;  and  thereupon  came  a 
jury,"  etc.,  who  found  a  verdict  for  the  plaintiff  below,  and  judg- 
ment was  rendered  thereon. 

It  does  not  appear,  from  the  record,  that  the  demurrer  Hied  in 
the  cause,  was  disposed  of  or  decided,  unless  the  entry  on  the  re- 
cord, as  above  stated,  waived  the  demurrer.  The  practice  is  well 
settled,  that  the  defendant,  by  filing  a  plea  to  the  declaration, 
waives  an  antecedent  demurrer;  but  as  the  record  shows  a  demur- 
rer tiled,  it  ought  to  appear  distinctly  from  the  record,  that  the 
defendant  had  consented  to  waive  the  demurrer,  and  had  filed  a 
plea.  In  case  a  plea  is  relied  on  as  a  waiver,  the  plea  should  be 
set  out  in  the  record. 

,  The  mere  allegation  in  the  record,  that  issue  was  joined,  is  not 
suificient.  The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below,  to  decide  the  de- 
murrer, or  in  the  event  a  plea  has  been  filed  in  the  cause  by  which 
the  demurrer  has  been  waived,  that  a  venire  de  novo  issue. 

Judgment  reversed.    . 
Note.    See  Lincoln  &t.  al.  v.  Cook,  ante  61. 


Hail  Mason  v.  Joel  Finch. 
Error  to  Madison. 

1.  CouKTS — abolished.  The  circuit  court  of  Madison  county  has  authority 
to  issue  an  execution  upon  a  judgment  recovered  in  the  municipal  court  of  the 
city  of  Alton,  though  such  judgment  was  appealed  to  the  supreme  court,  and 
the  appeal  pending  therein  at  the  time  of  the  passage  of  the  act  abolishing  the 
said  municipal  court. 

2.  Statutes — construciion.   In  construing  statutes,  courts  are  to  look  at  the 

(c)  Where  demurrer  remained  un-  55;  Moore  «.  Little,  11  111 ,  549,  550. 
decided  to  part  of  counts  of  declara-        When  pleas  remain  undisposed  of, 

tion  or  part  of  pleas,  it  is  error  to  ren-  it  is  error  to  proceed  to  trial    upon 

der  final  judgment  on  other    issues,  other    pleas    and  issues.    Richeson?;. 

Bradshaw  v.  Hoblett,  4  Scam.  53,  54;  Ryan,  15  111.,  13;  Sammis  v.  Clark,  17 

Bradshaw  V.  M'Kinney,  4    Scam,  54,  111.,  398,399. 
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language  of  the  whole  act ;  and  if  they  find,  in  any  particular  clause,  an  expres- 
sion not  so  large  and  extensive  in  its  import,  as  those  used  in  other  parts  of  the 
same  statute,  if,  upon  a  view  of  the  whole  act,  they  can  collect  from  the  more 
large  and  extensive  expressions  used  in  other  parts,  the  real  intention  of  the 
legislature,  it  is  their  duty  to  give  effect  to  the  larger  expressions,    (a) 

The  proceedings  upon  the  motion  to  quash  the  execu- 
tion, in  this  case,  were  had  at  the  February  term,  1840,  of  [*224] 
the  Madison  circuit  court,  before  the  Hon.  Sidney  Breese. 
The  motion  was  overruled. 

A.  CowLES  and  J.  M.  Keum,  for  the  plaintiff  in  error.  "Wm. 
Maktin,  for  the  defendant  in  error. 

Browne,  justice,  delivered  the  opinion  of  the  court:  This  was 
a  motion  to  quash  an  execution,  issued  from  the  Madison  circuit 
court,  on  a  judgment  rendered  in  the  municipal  court  of  the  city 
of  Alton,  at  the  January  term,  1839;  which  execution  was  issued, 
on  the  11th  day  of  October,  1839.  The  Judgment  and  execution 
are  in  favor  of  Joel  Finch,  and  against  Hail  Mason.  The  motion 
to  quash  was  overruled. 

The  followino:  causes  are  assiarned  for  error: 

The  motion  to  quash  the  execution  was  made  tipon  the  follow- 
ing grounds:  1.  Because  there  is  no  judgment  of  the  Madison 
circuit  court,  in  favor  of  the  said  Joel  Finch,  against  the  said 
Hail  Mason,  whereupon  to  issue  the  said  execution.  2.  Because 
the  said  execution  is  issued  without  any  authority  of  law.  3.  Be- 
cause the  clerk  of  the  Madison  circuit  court  issued  the  said  exe- 
cution upon  a  judgment  of  the  municipal  court  of  the  city  of 
Alton,  in  the  county  of  Madison,  when,  after  the  repeal  of  said 
court,  there  was  no  legal  authority,  by  the  law  of  the  land,  to  issue 
an  execution  upon  said  judgment. 

The  words  of  the  statute  passed  in  1839,  repealing  the  statute, 
incorporating  the  city  of  Alton,  are,  "  all  suits  or  matters,  both  in 
law  and  equity,  now  pending  and  undetermined  in  the  municipal 
court,  shall  be  heard,  tried,  or  prosecuted  to  final  judgment  and 
execution,  in  the  circuit  court  of  the  county  of  Madison,  in  the 
same  manner  as  they  would  be,  if  the  said  suit  had  been  originally 
made  returnable  or  had,  in  the  circuit  court  of  the  county  of  Mad- 
ison; and  all  records,  dockets,  and  papers,  belonging  to,  arising 
from,  or  connected  with,  the  said  municipal  court,  shall  be  trans- 
ferred and  delivered  over,  by  the  clerk  of  the  municipal  court,  to 
the  clerk  of  the  circuit  court  of  the  county  of  Madison."  The  re- 
cord shows,  that  an  appeal  in  this  case  was  taken  and  pending  in 
this  court,  when  the  act  went  into  operation,  repealing  the  act  in- 
corporating the  city  of  Alton.  It  does  seem  to  me,  this  case 
comes  within  the  class  that  the  statute  intended  to  provide 
for.  This  suit  was  pending  in  this  court,  and  not  finally  [*225] 
disposed  of  by  the  court  below. 

Cases  CiTrNG  Text.  plied.  Burke  v.  Monroe  county,  73  111., 

(a)   Rule,  stated  in  head  note,  ap-    610,  614. 
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In  construino;  statutes,  courts  are  to  look  at  the  lano;ua<T:e  of  the 
whole  act,  and'  if  they  find,  in  any  particular  clause,  an  expression, 
not  so  large  and  extensive  in  its  import,  as  those  used  in  other 
parts  of  the  statute,  if,  upon  a  view  of  the  whole  act,  they  can  col- 
lect, from  the  more  large  and  extensive  expresssions,  used  in  other 
parts,  the  real  intention  of  the  legislature,  it  is  their  duty  to  give 
effect  to  the  larger  expressions. 

Let  the  judgment  be  affirmed. 

Judgment  a-ffirined. 

Note.  Construction  of  Statutes :  See  French  v.  Creath,  Breese  12 ;  Mason  v. 
Wash, /(?.  IG;  Nance  v.  Howard,  Id.  185;  Woodwortli  v.  Paine's  Admrs. /(Z. 
294 ;  Bryans  v.  Smith,  Breese's  App.  22 ;  Naught  v.  O'Neal,  Id.  29 ;  Tufts  •;;• 
Rice,  Id.  30;  Hall  v.  Byrne,  1  Scam.  140;  Blair  v.  Worley,  Id.  178;  Boon  v.  Ju- 
liet, Id.  258;  Choisser  v.  Hargrave,  Id.  317;  Smith  e.  Hileman,  Id.  323;  Garrett 
1),  Wiggins, /d.  335;  Day  v.  Cushman,  Id.  475;  Guykowski  v.  The  People,  Id. 
476 ;  Goodsell  v.  Boynton,  Id.  555 ;  Lawrence  v.  Yeatman,  ante  15 ;  Russell  v. 
Hamilton,  ante  56 ;  State  v.  Wilson,  post  225. 


The  State  of  Illinois,  v.  Hobeet  Wilson. 
Error  to  Vermilion. 

1.  Instruction — not  error  to  refuse  to  repeat.  Counsel  have  a  right  to  re- 
quire of  the  court  to  give  an  instruction  tis  asked,  when  the  same  is  in  confor- 
mity with  the  law;  and  if,  in  the  opinion  of  the  court,  the  jury  may  not  fully 
comprehend,  or  may  be  misled  by  such  instructions,  unless  explained,  it  is 
then  the  province  of  the  court  to  give  such  additional  instructions  or  explana- 
tions as  may  obviate  the  danger  of  misapprehension  on  the  part  of  the  jury,  {a) 

But  where  such  course  has  not  been  pursued,  and  the  instruction  given 
has  but  slightly  varied  from  the  one  asked,  and  if  its  legal  import  is  substan- 
tially the  same,  the  judgment  of  the  court  below  will  not,  for  that  reason  alone, 
be  disturbed. 

On  the  application  of  M.  K.  Alexander,  a  commissioner  of  the 
board  of  public  works,  for  the  4th  judicial  circuit,  Joseph  Patter- 
son, a  justice  of  the  peace  of  Vermilion  county,  summoned  three 
householders  to  assess  the  damages  which  Robert  Wilson  would 
sustain  by  reason  of  the  Northern  Cross  Railroad  passing  over  his 
land,  who  assessed  the  damages  at  one  cent.  Wilson  appealed  to 
the  circuit  court,  and  at  the  June  term,  1839,  the  Hon.  Justin 
Harlan  presiding,  the  cause  was  submitted  to  a  jury,  and  a  verdict 
rendered  for  Wilson  for  $150.  The  cause  was  brought  to  this 
court  by  writ  of  error. 

U.  F.  LiNDEB,  for  the  plaintiff  in  error ;  O.  B.  Ficklin.  for  the 
defendant  in  error. 

Cases  Citing  Text.  are  judges  of  both  law  and  facts.   Rule 
(a)  Additional  explanatory  or  quali-  stated  in  head  note  relied  upon  argu- 
fying instruction  may  be  written  on  endo.    Lender  v.  People,  6  Bradw.  98, 
same  piece  of    paper  as  instruction  101. 

which  is  modified.  Needham  v.  People,  It  is  error  to  add  to  instruction  on 

98  111.,  275,  280.  one  branch  of  case  words  directing 

Court  can  not  refuse  to  give  instruc-  jury  as  to  other  branches  of  case.    Co- 

tions  in  criminal  case,  although  jury  hen  v  Schick,  6  Bradw.  280,  283. 
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Wilson,  chief  justice,  delivered  the  opinion  of  the 
court:  This  was  a  proceeding  had  under  the  act  of  1833,  [*226] 
(R.  L.  535;  Gale's  Stat.  584.)  "  Concerning  the  Rigid  of 
Way,''''  etc.  The  land  of  Wilson  had  been  taken  by  the  agent  of 
the  state,  to  make  a  railroad  over  it;  and  upon  a  trial  in  the  cir- 
cuit court,  to  ascertain  the  damages  which  Wilson,  the  claimant, 
was  entitled  to  recover,  the  counsel  for  the  state  moved  the  court 
to  instruct  the  jury,  "  that  they,  in  assessing  the  claimant's  dam- 
ages, were  to  take  into  consideration  the  additional  value  said 
land  would  derive  from  the  location  and  construction  of  said  road; 
and  if  it  exceeded  the  damages  done  by  said  road's  passing  through 
said  land,  then  the  jury  should  find  in  favor  of  the  state,  and  al- 
low to  said  Wilson  nothing."  This  instruction  the  court  refused 
to  give,  but  gave  the  following  instruction:  "The  rise  of  the 
property,  consequent  upon  the  adoption  of  the  system  of  internal 
improvements,  and  the  survey  and  location  of  the  road,  is  not  to 
be  taken  into  the  consideration  of  the  jury,  but  they  are  only  to 
take  into  consideration  the  damages  the  land  will  sustain,  over 
and  above  the  additional  value  by  the  construction  of  the  road." , 
The  instruction  asked  for  was  in  exact  conformity  with  the  law, 
and  ought  to  have  been  given  as  asked.  Counsel  have  a  right  to 
require  of  the  court  to  give  an  instruction  as  asked,  when  the  same 
is  in  conformity  with  the  law;  and  if,  in  the  opinion  of  the  court, 
the  jury  may  not  fully  comprehend,  or  may  be  misled  by  such  in- 
struction, unless  explained,  it  is  then  the  province  of  the  court  to 
give  such  additional  instructions  or  explanations,  as  may  obviate 
the  danger  of  misapprehension  on  the  part  of  the  jury.  This 
practice  has  not  been  strictly  pursued  in  this  case,  but  the  depar- 
ture from  it,  as  we  are  inclined  to  think,  has  been  too  slight  to 
justify  a  reversal  of  the  cause;  particularly  as  no  injustice  appears 
to  have  been  done.  The  instruction  which  the  court  gave  was 
correct,  and  although  not  in  the  language  asked  for,  it  was  sub- 
stantially, and  in  its  legal  import,  the  same.  That  portion  of  the 
instruction  of  the  court  which  excludes  from  the  consideration  of 
the  jury,  in  estimating  the  damages  of  the  claimant,  the  enhanced 
value  of  his  land  in  consequence  of  the  adoption  of  the  internal 
improvement  system,  was  not  asked  for,  nor  is  its  application  per- 
ceived as  the  case  is  presented  in  the  record.  The  instruction, 
however,  is  correct;  and  the  presumption  is,  that  it  was  rendered 
proper  by  the  reverse  of  the  ])roposition  having  been  assumed 
and  urged  by  counsel ;  and  under  no  circumstances  of  the  case 
could  it  work  injustice. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  a  firmed. 

LNote.    See  State  v.  Evans,  ante  208 ;  Mason  v.  Finch,  ante  225. 
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Jacob  A.  Galusha  v.  Lyman  Buttekfield,  et  al. 
[*227j 

Error  to  Cook. 

1.  Replevin — plea  nan  cepit — Under  the  plea  of  non  cepit,  in  an  action  of 
replevin,  the  title  to  the  property  in  controversy  is  not  put  in  issue.  The  only 
question  to  be  tried  by  jury,  is  the  taking  of  the  property  by  the  defendant,  as 
alleged  by  the  plaintiff. 

2.  Covm- -unauthorised  term — If  a  court  is  held  at  a  time  unauthorized  by 
law,  all  its  judgments  and  proceedings  of  such  term,  are  without  warrant  of 
law,  and  consequently  void. 

This  case  was  tried  bj  a  jury  at  a  term  of  the  Cook  circuit 
court,  liolden  in  March,  183y,  the  Hon.  John  Pearson  presiding. 
The  jury  gave  a  verdict,  upon  which  judgment  was  rendered,  in 
favor  of  the  defendants,  for  $1  damages  and  costs.  The  caase 
was  brouglit  into  this  court  by  the  plaintiff,  by  wi*it  of  error. 

G.  Spring,  J.  M.  Strode,  and  W.  W.  Brackett,  for  the  plain- 
tiff in  error.  B.  S.  Morris  and  Justin  Butterfield,  for  the  de- 
fendants in  error. 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  replevin,  to  which  the  defendants  pleaded 
two  pleas:  iir&t, non  cepit/  secondly,  that  the  title  to  the  property 
in  controversy,  was  in  them.  Upon  these,  issue  was  taken,  and 
the  parties  went  to  trial.  The  plaintiff's  attorney  asked  the  court 
to  instruct  the  jury,  "  That  under  the  iirst  plea,  the  plaintiff  is 
only  bound  to  prove  that  the  timber  mentioned  in  the  declaration, 
was  taken  in  the  place  specified  in  said  declaration,  and  is  not, 
under  said  plea,  bound  to  prove  that  the  timber  is  his  property." 
This  instruction  the  court  refused  to  give;  to  which  the  plaintiff 
excepted. 

Under  the  plea  of  non  cepit,  in  an  action  of  replevin,  the  title 
to  the  property  in  controversy  is  not  put  in  issue.  The  only 
question  to  be  tried  by  the  jury,  is  the  taking  of  the  property 
by  the  defendant,  as  alleged  by  the  plaintiff.  The  plaintiff  was, 
therefore,  entitled  to  the  instruction  prayed  for,  and  the  court 
erred  in  refusing  to  give  it.     (2  Stark.  Ev.,  715.) 

It  is  also  assigned  for  error,  that  the  court  was  held,  and  the 
judgment  rendered,  at  a  term  unauthorized  by  law.  The  record 
shows  the  judgment  to  have  been  rendered  at  a  regular  term  in 
March,  1839;  whereas,  by  an  act  of  the  legislature,  passed  at  a 
session  preceding  this  term,  the  time  of  holding  the  spring  term 
of  the  circuit  court  for  Cook  county,  was  changed  from 
[*228]  the  month  of  March  to  that  of  April.  The  court  having 
been  held,  therefore,  at  a  time  unauthorized  by  law,  all  its 

Cases  Citing  Text.  upon  argvendo,  Baxter    v.   People,  3 

A  judgment  rendered  on  Sunday  is     Gilm.,  368,  388. 
void.    Galusha   v.    Butterfield   relied 
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judgments  and  proceedings  of  the  term,  are  without  warrant  of 
law,  and  consequently  void. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
to  the  court  below. 

Judgment  reversed. 

Note.    See  Goodsell  et  al.  v.  Boynton  et  al.,  1  Scam.,  555 ;  note  to  Mason  -v. 
Finch,  ante,  335. 


Zephaniah  Holcomb   v.  The  Board  of  Commissioners  of  the 
Illinois  and  Michigan  Canal. 

Error  to  Will. 

Plea — non  est  factum — Where  the  plaintifl  alleged  in  his  declaration,  in  an 
action  of  covenant,  that  the  plaintiff  and  the  defendants,  a  corporation  by  the 
name  of  the  Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal,  "  en- 
tered into  certain  articles  of  agreement,  sealed  with  the  seal  of  the  plaintiff,  and 
sealed  by  the  said  defendants,  by  W.  B.  Archer,  the  acting  commissioner  of  the 
said  board,"  and  then  set  out  the  agreement  in  hcec  verba,  and  alleged  a  per- 
formance of  the  same  on  the  part  of  the  plaintiff ;  to  which  the  defendants 
pleaded  non  est  factum,  without  verifying  the  plea  by  affidavit.  Held,  that  the 
power  of  the  defendants  to  make  the  contract,  could  not  be  questioned  under 
the  pleadings,  and  that  the  plaintiff  might  prove,  by  parol,  the  execution  of 
the  contract. 

This  was  an  action  of  covenant  brought  in  the  Will  circuit 
court,  by  the  plaintiff  in  error  against  the  defendants  in  error. 

The  declaration  alleged  that  on  the  third  day  of  December, 
1836,  the  plaintiff  of  the  one  part,  and  the  defendants  of  the 
other  part,  entered  into  certain  articles  of  agreement,  sealed  with 
the  seal  of  the  said  plaintiff,  and  sealed  by  the  said  defendants, 
by  W.  B.  Archer,  acting  commissioner  of  the  said  board,  which 
said  articles  of  agreement  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof  is  on  the  same  day  and  year  aforesaid, 
which  same  articles  of  agreement  are  in  substance  and  effect  as 
follows :  (Here  the  said  articles  of  agreement  were  recited  and  set 
out  in  hcec  verba.)  By  the  said  articles  of  agreement  the  plain- 
tiff' covenanted  and  agreed  with  the  said  commissioners,  to  grade 
and  grub  a  certain  portion  of  the  state  road  from  Chicago  to 
Joliet,  from  the  south  side  of  Lockport,  and  to  erect  two  frame 
bridges,  the  one  across  a  stream  called  Fractional  Run,  and  the 
other  across  the  Deep  Ravine  in  the  manner  particularly  de- 
scribed in  the  said  articles  of  agreement.  In  consideration 
whereof,  the  said  commissioners  covenanted  to  pay  the  said  plain- 
tiff for  the  improvement  of  the  said  road,  the  sum  of  $566, 
and  for  the  bridges,  grading,  and  embankment,  the  sum  [*229] 
of  $800,  making  in  the  whole,  the  sum  of  $1,366.  The 
declaration  then  alleged  a  performance  of  the  said  articles  of 
agreement  by  the  plaintiff.  That  he  completed  the  work  at  the 
time  and  in  the  manner,  and  according  to  the  tenor  and  effect  of 
the  said  articles  of  agreement;  and  that  thereby  an  action  ac- 
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criied  to  the  said  plaintiff  to  have  and  demand  the  said  sum  of 
$1,366,  in  the  said  agreement  mentioned.  Yet  the  said  defend- 
ants although  often  requested,  had  not  paid  the  same,  &e. 

The  defendants  pleaded  non  est  factum,  verifying  it  by  af- 
fidavit. 

The  following  bill  of  exceptions  was  taken  on  the  trial: 
"  Be  it  remembered  that  the  above  cause  came  on  for  trial,  a 
jury  being  empanelled  for  that  purpose;  upon  which  the  plain- 
tiff offered  to  read  as  the  first  evidence,  an  instrument  of  which 
the  following  is  a  copy:  'Articles  of  agreement  made  and  en - 
entered  into  this  third  day  of  December,  A.  D.,  1836,  by  and  be- 
tween Zephaniah  Holcomb  of  the  one  part,  and  the  board  of 
commissioners  of  the  Illinois  and  Michigan  Canal  of  the  other 
part,  Witnesseth, 

[The  contents  of  the  agreement  are  omitted  by  the  reporter.] 
"  '  In  witness  whereof  the  said  parties  have  hereunto  set  thfeir 
hands,  and  affixed  their  seals,  at  Chicago,  this  third  day  of  De- 
cember, A.  D.,  1836.  Zephaniah HoLCOMB.     [Seal.]' 

"  '  Signed,  sealed,  and  ) 
delivered  in  presence  of  ) 

"  '  W.  B.  Aecher.  Acting  Com.     [Seal.] 
"To  the  reading  of  which  defendants  objected,  which  objection 
tion  is  sustained,  and  the  instrument  not  permitted  to  be  read  as 
evidence  under  the  plaintiff's  declaration. 

"  The  plaintiff  then  called  and  had  sworn  as  a  witness,  Joel 
Manning,  and  asked  this  question,  '  "Were  you  the  secretary  of  the 
canal  board  of  the  Illinois  and  Michigan  Canal,  in  1836? '  which 
question  was  objected  to  by  the  defendants,  and  sustained  by  the 
court.  The  plaintiff  then  asked  witness,  '  Was  William  B.  Ar- 
cher, in  1836,  the  acting  commissioner  of  the  Illinois  and  Michi- 
gan Canal?'  objected  to  by  defendants,  and  sustained  by  the 
court.  The  plaintiff  then  asked  witness,  '  Had  the  board  of  com- 
missioners of  the  Illinois  and  Michigan  Canal,  on  the  third  of 
December,  1836,  at  the  date  of  this  instrument,  (holding  it  up,) 
any  corporate  seal?'  objected  to  by  defendants,  and  sustained  by 
the  court.  Next  question  by  plaintiff,  '  Is  that  (holding  it,  the 
instrument,  up)  the  handwriting  of  William  B.  Archer?'  objected 
to  by  defendants,  and  sustained  by  the  court.  The  plaintiff  then 
asked  witness,  '  Was  the  contract  marked  "  A,"  and  shown  to  the 
witness,  executed  in  the  presence  of  the  witness  or  not  ? '  objected 
to  by  defendants,  and  sustained  by  the  court.  The  plain- 
[*230]  tiff  then  asked  the  witness,  '  Do  you  know  how  or  in  what 
manner  the  board  of  commissioners  of  the  Illinois  and 
Michigan  Canal  executed,  signed,  and  sealed  their  contracts  or 
covenants  in  1836?'  objected  to  by  defendants,  and  sustained  by 
the  court.  Next  question  by  plaintiff, '  If  so,  whether  the  con- 
tract shown  to  you  and  marked  "A,"  and  being  the  contract  de- 
clared on,  is  signed  and  sealed  in  the  same  manner  as  others  in 
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1836,  by  the  board? '  objected  to  bj  defendants,  and  sustained  by 
the  court.  The  plaintiff  then  asked  witness,  '  Do  you  know 
whether  any  payment  was  Diade  by  the  said  defendants  to  the 
said  plaintiff,  for  work  done  under  said  contract?'  objected  to  by 
defendants,  and  sustained  by  the  court.  The  plaintiff  next 
called  Jacob  Fry,  and  had  him  sworn  as  a  witness,  and  put  to 
him  this  question,  '  Are  you  now  the  acting  commissioner  of  the 
board  of  commissioners  of  the  Illinois  and  Michigan  Canal? '  ob- 
jected to  by  the  defendants,  and  the  objection  sustained  by  the 
court.  The  plaintiff  then  asked  of  witness,  '  Have  the  board  of 
commissioners  of  the  Illinois  and  Michigan  Canal  any  corporate 
or  common  seal? '  objected  to  by  defendants,  and  which  objection 
is  sustained  by  the  court.  The  plaintiff'  then  called  Joel  Man- 
ning, and  asked  witness  this  question,  '  Did  you  obtain  that  pam- 
phlet (holding  up  a  pamphlet  with  the  names  of  G.  S.  Hubbard, 
William  B.*  Archer,  and  William  F.  Thornton  attached  to  it) 
from  the  canal  office?'  objected  to  by  defendants,  and  sustained 
by  the  court.  Plaintiff  then  again  called  Jacob  Fry,  and  asked 
him,  '  Do  you  know  William  B.  Archer's  handwriting,  and  if 
you  do,  look  upon  the  paper  marked  "  A,"  and  say  if  it  be  Will- 
iam B.  Archer's  handwriting?'  objected  to  by  defendants,  and 
sustained  by  the  court.  Tlie  plaintiff  then  asked  witness, 
'  Whether  said  Archer  was  the  acting  commissioner  of  the  Illi- 
nois and  Michigan  Canal  on  the  third  day  of  December,  1836  ? ' 
objected  to  by  defendants,  and  sustained  by  the  court.  The 
plaintiff  then  again  offered  to  read  the  said  contract  claimed  to 
l)e  the  one  declared  on,  in  evidence  to  the  jury,  to  which  reading 
the  defendants  objected,  and  which  objection  was  sustained  by  the 
court. 

"  The  plaintiff  then  having  stated  he  had  no  evidence  except  as 
offered,  and  was  through  with  his  case,  the  defendants  then  and 
there  moved  the  court  to  non-suit  the  plaintiff";  w^iich  motion 
was  sustained.  To  all  of  which  above  decisions  of  the  court,  the 
plaintiff  excepts,  and  prays  the  court  to  sign  and  seal  this  bill  of 
exceptions,  which  is  done  in  open  court,  this  13th  day  of  April, 
1838.  John  Pearson,  [Seal.] 

J'lidge  of  the  7tfi  Judicial  Circuit.'''' 

The  cause  was  brought  to  this  court  by  writ  of  error,  and  the 
several  decisions  of  the  court  below  assigned  for  error. 

J.  BuTTERFiELD  and  James  H.  Collins,  for  the  plaintiff 
in  error;  James  Turney,  for  defendants  in  error.  [*231] 

Smith,  justice,  delivered  the  opinion  of  the  court:    The 
points  to  be  decided  in  this  case,  arise  on  the  rejection  of  evidence 
offered  by  the  plaintiff  on  the  trial. 

It  is  manifest  that  the  questions  put  by  the  plaintiff's  counsel 
to  the  witnesses,  which  were  overruled  by  the  court,  were  relevant 
and  pertinent  to  the  issue  in  the  cause,  and  should  have  been  per- 
mitted to  be  answered  by  the  witnesses.     Some  of  the  evidence, 
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also  rejected,  such  as  the  report  of  the  board  of  canal  commis- 
sioners, should  have  been  received  under  the  agreement  of  the 
respective  counsel  recited  in  the  record.  The  authenticity  of  the 
report,  and  its  accuracy,  was  precluded  from  being  shown,  by  the 
refusal  to  permit  the  answers  to  the  questions  propounded.  The 
declaration  sets  out  the  contract  by  the  insertion  of  a  copy  in  the 
declaration. 

The  power  of  the  commissioners  to  make  the  contract  is  not 
questioned,  and  from  the  pleadings  could  not  arise  on  the  trial. 
The  plaintiff  was  surely  at  liberty  to  prove  the  point  in  issue,  viz : 
whether  the  contract  was  made  as  charged  in  his  declaration,  and 
had  been  complied  with  by  him,  and  should  have  been  permitted 
to  establish  by  proof,  its  execution  by  the  parties.  Whether, 
when  the  proof  had  been  all  given,  the  contract  was  proven,  was 
for  the  jury,  under  the  direction  of  the  court,  to  detej-mine. 

We  think  there  is  error  in  the  refusal  to  admit  the  plaintiff's 
evidence,  and  therefore  reverse  the  judgment  with  costs,  and  re- 
mand the  cause  with  instructions  to  award  a  venire  Jricias,  de 
novo. 

Judgment  reversed. 


Daniel  Jackson  v.  The  People. 
Error  to  Macoupin. 

1.  "BiQKWi  \  proof  of  marriage.  On  a  trial  for  bigamy,  a  copy  of  the  marri- 
age  license  and  certificate  of  the  officer  or  person  solemnizing  the  marriage, 
properly  authenticated  by  the  clerk  of  the  county  commissioners'  court,  in 
whose  office  the  original  license  and  certificate  were  filed,  is  admissible  in  evi- 
dence to  prove  such  marriage. 

2.  ;  .  Under  the  statute  of  Illinois,  it  is  optional  with  the  prose- 
cuting attorney,  whether  to  use  the  marriage  license  and  certificate  or  other 
record  evidence,  or  to  prove  the  marriage  by  such  other  evidence  as  is  admis- 
sible to  prove  a  marriage  in  other  cases. 

!  A  trial  was  had  in  this  case  at  the  May  term,  1839,  of 

'  [^232]  the  circuit  court  of  Macoupin  county,  the  Hon.  AVilliam 

I  Thomas  presiding. 

\     The  cause  was  brought  into  this  court  by  the  defendant,  by  writ 

i  of  error. 

J.  A.  McDouGALL,  for  the  plaintiff  in  error.  W.  Kitchell,  at- 
torney general,  and  J.  Gillespie,  for  the  defendants  in  error. 

Browne,  justice,  delivered  the  opinion  of  the  court:  This  was 
a  prosecution  commenced  in  the  circuit  court  of  Macoupin  county, 
against  Daniel  Jackson,  for  bigamy.  The  indictment  charges  the 
said  Daniel  Jackson  with  marrying  one  Sarah  Hartwell,  on  the 
5th  day  of  September,  1836,  in  the  county  of  Kock  Island,  and 
state  of  Illinois,  and  having  the  said  Sarah  then  and  there  for  his 
wife;  and  that  the  said  Daniel  Jackson  afterward,  and  while  he 
was  so  married  to  the  said  Sarah  as  aforesaid,  to  wit:  on  the  31st 
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day  of  May,  in  the  year  1838,  in  the  county  of  Macoupin,  and 
state  of  Illinois,  feloniously  and  unlawfully  did  marry  and  take 
to  wife  one  Nancy  Solomon,  and  to  her,  the  said  Nancy  Solomon, 
was  then  and  there,  last  aforesaid,  maiTied;  the  said  Sarah,  his 
former  wife  being  then  alive;  which  said  fact,  to  wit,  that  the 
said  Sarah,  his  former  wife,  was  alive  at  the  time  of  the  marriage 
of  the  said  Daniel  Jackson  with  the  said  JNancy  Solomon,  he,  the 
said  Jackson,  then  and  there,  last  aforesaid,  well  knew,  etc.,  etc. 
The  defendant,  by  his  counsel,  moved  the  court  to  quash  the  in- 
dictment, which  motion  was  overruled.  The  defendant  pleaded 
not  guilty,  and  a  jury  was  sworn  to  try  the  issue.  The  state's 
attorney  then  proved  the  iirst  marriage,  by  producing  a  copy  of 
the  marriage  license,  with  the  certificate  of  the  justice  of  the 
peace  of  Rock  Island  county,  endorsed  on  the  license,  that  he  had 
solemnized  the  marriage;  and  a  certificate  of  the  clerk  of  the 
county  commissioners'  court  of  Rock  Island  county,  that  the  same 
was  a  true  copy,  transcribed  from  the  original  on  tile  in  his  office, 
etc.  The  defendant  objected  to  the  introduction  of  this  evidence. 
The  circuit  court  overruled  the  objection.  The  jury  found  a  ver- 
dict against  the  defendant,  and  sentenced  him  to  confinement  in 
the  penitentiary  for  eighteen  months.  The  defendant  moved  in 
arrest  of  judgment,  which  motion  was  overruled  by  the  court. 
To  reverse  the  verdict  and  judgment,  this  writ  of  error  is  brought. 
The  error  assigned  is,  the  admission  of  the  copy  of  said  license 
and  certificate  in  evidence  to  prove  the  first  marriage. 

In  the  revised  code,  (R.  L.  198,  §  121;  Gale's  Stat.  220).  In 
treating  of  the  kind  of  evidence  necessary  to  prove  either  marri- 
age, it  is  provided,  that  "  it  shall  not  be  necessary  to  prove  either 
of  the  said  marriages  by  the  register  or  certificate  thereof,  or  other 
record  evidence,  but  the  same  may  be  proved  by  such  evi- 
dence as  is  admissible  to  prove  a  marriage  in  other  cases."  [*233] 
The  object  of  this  statute  was  to  let  in  an  inferior  grade 
of  evidence.  The  state's  attorney  was  not  compelled  to  resort  to 
the  documentary  evidence;  but  the  statute  left  it  completely  dis- 
cretionary  with  him,  as  to  the  kind  of  evidence  he  would  nse. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  aflrmed. 


John  B.  Miller  v.  The  People. 

Error  to  Cook. 

1.  Indictment;  counterfeiting  tools.  In  an  indictment  for  having  in  posses- 
sion instruments  used  in  counterfeiting  coin,  it  is  not  necessary  to  charge  the 
oflence  to  have  been  committed  feloniously. 

2.    ;  following  statute,  (a)  An  indictment  alleged  that  the  defendant  had 

Cases  Citing  Text.  good;  Miller  v.  People,  relied  upon 

(a)  Indictment  in  words  of  statute  arguendo.  Morton  v.  People,  47  111., 
for  practicing  confidence  game  held    468,  474. 
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in  his  possessinn,  knowingly,  and  without  lawful  excuse,  certain  instruments 
and  tools  used  in  counterfeiting  the  coin  current  in  this  state:  Held,  that  the 
allegations  were  sufficiently  descriptive  of  the  offence,  and  in  corformity  to  the 
definition  of  the  crime  in  the  criminal  code. 

At  the  March  term,  1838,  of  the  Cook  circuit  court,  the  Hon, 
John  Pearson  presiding,  Miller  was  tried  and  convicted,  upon  the 
following  indictment: 
'-  State  of  Illinois,  Cook  county,  ss. 

"  The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Cook,  in  the  name  and  by  the  authority  of  the  people 
of  the  state  of  Illinois,  upon  their  oaths  present,  that  John  B. 
Miller,  late  of  said  county,  on  the  first  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-seven,  in 
the  county  aforesaid,  one  press  for  coinage,  made  of  iron,  other- 
wise called  a  '  bogus  press  ' ;  one  edging  tool,  made  of  iron  and 
steel,  adapted  and  intended  for  the  working  of  coin  around  the 
edo^es,  with  grainings,  apparently  resembling  those  on  the  edges , 
of  coin  then  and  now  current  in  the  state  aforesaid,  to  wit,  Mexi- 
can dollars ;  one  die,  made  of  steel,  in  and  upon  which  then  and 
there  were  made  and  impressed  the  figure,  resemblance,  and  sim- 
ilitude of  one  of  the  sides,  to  wit,  the  eagle  side  of  the  coin  then 
and  now  current  within  the  state  aforesaid,  to  wit,  a  Mexican  dol- 
lar; one  other  die,  made  of  steel,  in  and  upon  which  then  and 
there  were  made  and  impressed  the  figure,  resemblance,  and  sim- 
ilitue,  to  wit,  the  reverse  of  the  eagle  side  of  the  coin  then  and 
now  current  within  the  state  of  Illinois,  called  a  Mexican  dollar; 
two  crucibles  made  of  clay  and  sand,  made  use  of  in  counterfeit- 
in  o-  the  coir  then  and  now  current  within  the  state  aforesaid,  to 
wit,  Mexican  dollars,  without  lawful  excuse; — then  and  there 
knowingly  had  in  his  possession,  contrary  to  the  form  of 
[*234:]  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same  people  of  the  state  of 
Illinois. 

"  And  the  same  grand  jurors,  chosen,  selected,  and  sworn,  in 
and  for  the  county  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  John 
B.  Miller,  late  of  said  county,  on  the  first  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-seven,  in 
ithe  county  aforesaid,  one  press  for  coinage,  made  of  iron ;  one 
edo-ing  tool,  made  of  iron  and  steel,  adapted  and  intended  for  the 
working  of  coin  round  the  edges,  with  grainings,  apparently  re- 
sembling those  on  the  edges  of  coin  then  and  now  current  within 
the  state  aforesaid,  to  wit,  Mexican  dollars;  one  die,  made  of 
steel,  in  and  upon  which  then  and  there  were  made  and  impressed 
the  figure,  resemblance,  and  similitude  of  one  of  the  sides,  to  wit, 
the  eagle  side  of  coin  then  and  now  current  within  the  state  afore- 
said, to  wit,  Mexican  dollars;  one  other  die,  made  of  steel,  in  and 
upon  wliich  then  and  there  were  made  and  impressed  the  figure. 
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resemblance,  and  similitude  of  one  of  the  sides,  to  wit,  the  reverse 
of  the  eagle  side  of  coin  then  and  now  current  within  the  state  of 
Illinois,  called  Mexican  dollars;  two  crucibles,  made  of  sand  and 
clay,  made  use  of  in  counterfeiting  the  coin  then  and  now  current 
within  the  state  aforesaid,  called  Mexican  dollars,  then  and  there 
knowingly  and  unlawfully  had  in  his  custody  and  possession,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same  people  of  the  state 
of  Illinois. 

"  A.  Huntington,  State's  Attorney ^ 

After  the  rendition  of  the  verdict  of  the  jur}^,  the  defendant 
moved  in  arrest  of  judgment,  upon  the  following  grounds: 

"  First.  The  indictment  is  not  sufficient  in  law,  for  this,  to  wit, 
it  does  not  charge  the  offence  to  have  been  committed  feloniously. 

"  Secondly.  It  doth  not  appear,  by  or  from  the  indictment, 
that  any  facts  are  properly  charged,  which  are  necessary  to  con- 
stitute the  crime  for  which  the  defendant  was  indicted,  under  § 
78  of  the  criminal  code.     (E.  L.  187;  Gale's  stat.  212.) 

"  Thirdly.  For,  that,  in  the  first  count  of  said  indictment,  the 
offence  is  not  defined  in  the  language  of  the  criminal  code  of  the 
state  of  Illinois,  nor  in  the  language  of  the  common  law  defini- 
tion of  the  said  offence,  attempted  to  be  defined  and  charged  in 
said  indictment. 

"  Fourthly.  For  that,  in  the  second  count  of  said  indictment, 
the  offence  intended  to  be  charged  is  not  sufficiently  set  out,  nor 
charged,  nor  defined,  either  in  the  language  of  the  criminal  code, 
or  in  the  language  of  the  common  law. 

'"  Fifthly.  It  doth  not  appear,  in  or  by  the  second  count  p235] 
of  said  indictment,  in  what  county  the  offense  charged  was 
committed ;  nor  upon  whose  or  what  authority  the  said  bill  of  in- 
dictment was  found ;  as  each  count  should  so  charge  or  specify 
an  offense,  with  respect  to  its  definition,  time,  and  place  of  com- 
mission, as  would  make  it  perfect  of  itself,  without  respect  to 
any  preceding  count  or  counts. 

''  Sixthly.  For  that  the  said  indictment  is  uncertain,  imper- 
fect, and  insufficient  in  other  respects. 

"  Seventhly.  For  that  the  said  indictment  doth  not  charge, 
with  sufficient  precision  or  certainty,  any  offense,  as  defined  by 
either  the  statute  of  this  state,  or  by  the  common  law," 

The  motion  was  overruled  by  the  court,  and  the  defendant  sen- 
tenced to  two  and  a  half  years' imprisonment  in  the  penitentiary. 
The  case  is  brought  to  this  court,  by  writ  of  error. 

The  following  causes  are  assigned  for  error:  First,  That  the 
court  erred  in  overruling  the  motion  in  arrest  of  judgment:  Sec- 
ondly, That  the  court  erred  in  giving  judgment  for  the  people: 
Thirdly,  That  the  indictment  is  defective,  in  not  charging  a  fel- 
onious intent. 

[16— Scam.     Yol.  2.] 
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J.  M.  Strode,  J.  Grant,  and  J.  Y.  Scammon,  for  the  plaintiff 
in  error.  G.  W.  Olney,  Attorney  General,  for  the  defendants  in 
error. 

Browne,  justice,  delivered  the  opinion  of  the  court:  An  in- 
dictment was  found  in  the  circuit  court  of  Cook  county,  against 
John  B,  Miller,  "  for  having  in  his  possession  dies  made  use  of 
in  counterfeiting  the  coin  now  current,"  &c.  The  defendant  ap- 
peared and  pleaded  not  guilty.  Jury;  and  verdict  of  guilty. 
To  reverse  the  verdict  and  judgment,  this  writ  of  error  is  brought. 
The  following  causes  are  assigned  for  error:  The  offense  is  not 
set  out  in  the  language  of  the  statute,  or  of  the  common  law. 
The  indictment  does  not  charge  the  offense  to  have  been  commit- 
ted "feloniously";  The  court  overruled  the  motion  in  arrest  of 
judgment.  The  indictment  is  in  the  usual  form.  The  charge 
in  the  indictment  is,  that  the  said  John  B.  Miller,  knowingly, 
and  without  lawful  excuse,  had  in  his  possession  dies,  made  use 
of  in  counterfeiting  the  coin  then  and  now  current  in  the  state. 
"  Every  indictment  or  accusation  of  the  grand  jury,  shall  be 
deemed  sufficiently  technical  and  correct,  which  states  the  offense 
in  the  terms  and  language  of  this  code,  or  so  plainly,  that  the  na- 
ture of  the  offense  may  be  easily  understood  by  the  jury."  R. 
L.  207  §  152,  Gale's  Stat.  228.  This  offense  was  created  by  the 
statute,  and  the  charge  in  the  indictment  is  in  the  language  of 
it.  The  offense  is  charged  in  apt  technical  terms,  and  with  as 
much  precision  and  certainty  as  the  statute,  under  which  the  in- 
dictment is  found,  requires.  The  offense  is  defined  in 
[*236]  such  language  as  will  enable  the  defendant  to  plead  a  pre- 
vious conviction  or  acquittal,  if  he  should  be  again  ar- 
raigned for  the  same  offense.  The  judgment  of  the  circuit  court 
of  Cook  county  is  affirmed. 

Judgment  affirmed. 


William  Dormady  v.  The  State  Bank  of  Illinois. 
Error  to  Sangamon. 

1.  Lost  note — ■proof  of  contents-  In  an  action  by  the  plaintiff,  to  recover 
the  contents  of  notes  alleged  to  have  been  lost  or  consumed  by  fire,  it  is  not 
competent  for  him  to  introduce  his  own  testimony  to  the  jury,  to  prove  their 
loss,  in  order  to  admit  secondary  evidence  of  their  contents.  The  proper 
course  is,  to  present  to  the  court  an  affidavit  of  the  loss,  and  then  secondary 
evidence  may  be  admitted  of  the  contents  of  the  notes  or  bills,    (a) 

2.  ;  notice  of  loss  as  pre-requisite  of  suit.  The  English  practice,  re- 
quiring a  party  to  give  notice  of  the  loss  or  destruction  of  a  bill  or  note,  in. 

Cases  Citing  Text.  davit  of  loss  of  document.    Becker  v. 

(a)  Proof  of  loss  should  be  made  by  Quigg,  54  111.  390,  394. 
affidavit.    Palmer  v.  Logan,  3  Scam.        Proof  of  loss  is  addressed  to  court 

56,  60.  not    to  jury.    Loewe  v.  Reisman,  8, 

Before  statute  making  party  compe-  Bradw.  525,  537. 
tent  as  witness,  party  could  make  affl- 


1S40.]  DoRMADY  V.  State  Bank.  237 

Syllabus — Statement  of  the  Case. 

order  to  maintain  an  action  to  recover  its  contents,  has  never  been  introduced 
into  this  country.    Such  notice  is  not  necessary^ 

3.  Demurrer  to  Evidence — requirement.  A  demurrer  to  evidence  must 
state  facts,  and  not  merely  the  evidence  conducing  to  prove  them.  One  party 
cannot  insist  upon  the  other  party's  joining  in  demurrer,  without  distinctly 
admitting,  upon  the  record,  every  fact  and  every  conclusion,  which  the  evi- 
dence  given  for  his  adversary,  conduced  to  prove,    (b) 

4.  ;  reversal  of  jvdgment.    Where  a  party  has  been  compelled  to  join 

in  demurrer  to  evidence,  and  the  party  demurring  has  not  admitted  upon  the 
record,  the  facts  and  conclusions,  which  the  evidence  tended  to  prove,  the 
judgment  of  the  court  below,  if  for  the  demurrant,  will  be  reversed,  and  the 
cause  remanded,    (c) 

This  was  an  action  of  assicmpsif  commenced  by  the  plaintiff 
in  error,  against  the  defendants  in  error,  in  the  circuit  court  of 
Sangamon  county.  The  declaration  contains  three  counts;  the 
first  count  alleges  that  the  plaintiff,  in  consideration  of  six  hun- 
dred dollars,  in  money  paid  to  said  bank,  received,  in  exchange, 
six  one  hundred  dollar  bills  of  said  bank;  and  further  avers  a 
demand,  and  refusal  to  redeem,  by  said  bank. 

The  second  count  avers  the  receipt,  from  said  bank,  in  ex- 
change for  so  much  money,  paid  to  said  bank,  six  bills,  of  the 
denomination  of  one  hundred  dollars  each,  being  payable  at  dif- 
ferent branches  of  said  bank,  and  that  the  six  bills  were,  on  the 
6th  of  June,  1839,  (with  the  exception  of  very  small  parts  of 
some  of  the  bills,)  destroyed  casually  by  fire;  that  the  dates,  sig- 
natures, or  branches  where  payable,  cannot  be  found  from  said 
remnants  of  said  bills.  It  avers  a  presentation  of  said  remnants 
of  bills,  at  the  principal  bank,  and  a  demand  of  payment,  or  that 
other  bills  be  issued  therefor. 

The  third  count  was  for  money  had  and  received,  and  for  money 
lent. 

The  defendants  pleaded  non  assumpsit. 

At  the  July  term,  1839,  of  the   Sangamon   circuit  court,  the 
Hon.  "William  Thomas  presiding,  the  cause  came  on  for 
trial.     A  jury  was  empanelled,  and  the  evidence  of  the  [*237] 
plaintiff  heard,  to  which  the  defendants  demurred,  as  fol- 
lows: 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  plaintiff 
proved  that  he  had  in  his  possession,  on  the  sixth  day  of  June, 
1839,  six  or  eight  one  hundred  dollar  bank  bills,  and  other  bank 
bills,  amounting,  in  all, to  eight  hundred  or  one  thousand  dollars; 
that  five  or  six  of  the  hundred  dollar  bills  were  on  the  State  Bank 

(6)  Demurrer  and  joinder  must  ap-  R.  Co.,  85  111.  500,  501. 

pear  upon  paper.    Creach  v.  Taylor,  Although  plaintiflE  voluntarily  joins 

2  Scam.  277.  in  demurrer  to  evidence,  if  demurrer 

Demurrer  admits  all  that  plaintiff's  is  so  badly  drawn  as  to  leave  rights  of 

evidence  proves  and  all  that  it  tends  parties  doubtful,  court  should  not  pass 

to  prove.     Morris  v.  I.  &  St.  L.  R.  Co.,  on  merits.  Crowe  v.  People,  92  111.231, 

10  Bradw.  389,  391.  236;  I.  &  St.   L.  R.   Co.  v.  Link,    10 

(c)  Rule,  stated  in  head  note,  does  Bradw.  292,  294. 

not  apply  where  plaintiif  voluntarily  Consult  Whitney  v.  State  Bank,  post 

joins  in  demurrer.    Valtez  v.  O.  &.  M.  248,  250. 
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of  Illinois,  or  some  of  its  branches,  and  two  of  the  one  hundred 
dollar  bills  were  proved  to  have  been  on  one  of  the  branches,  and 
some  of  the  small  notes,  amounting  to  abovit  forty -live  dollars, 
were  on  the  State  Bank  or  its  branches;  that  this  money  was  in  a 
pocket-book;  that  the  branch  notes  were  payable  at  a  branch, 
signed  by  the  president  of  the  State  Bank,  and  countersigned  by 
the  cashier,  and  endorsed  on  the  back  by  the  cashier  of  the  branch, 
payable  to  bearer. 

"  He  further  proved,  that  he  occupied  a  house  in  Springfield, 
the  front  room  of  which  was  used  as  a  shop,  the  next  room  as  a 
bed-room,  and  the  next  as  a  sitting-room,  and  the  last  back  shed  as 
a  kitchen  or  lumber  room.  He  further  proved,  that  on  the  night 
of  the  sixth  of  of  June,  two  persons  were  called  to  come  to  Dor- 
mady's  house,  one  called  by  Mrs.  Dormady,  and  the  other  by  an- 
other person.  When  they  got  there,  they  saw  there  had  been  a 
lire  in  the  northwest  corner  of  the  sitting  room ;  that  the  fire  had 
been  put  out,  but  the  boards  were  yet  warm ;  that  the  fire  had 
burned  or  scorched  the  siding  or  weather-boarding  of  the  room, 
about  four  feet  high,  and  from  eighteen  inches  to  two  feet  wide, 
and  some  of  the  floor,  which  was  of  loose  boards,  had  been  torn 
up,  and  that  some  pieces  of  a  cigar -box  were  burnt  through, 
which  had  been  under  the  floor;  that  there  was  a  hole  burnt 
through  the  weather-boarding  (the  weather-boarding  of  the  next 
house  being,  on  that  side,  the  wall  of  the  room),  through  which 
he  could  have  thrust  his  hand,  and  that  there  were  two  smaller 
holes  burnt  through,  one  above  and  one  below ;  that  there  was  a 
candle  stand,  which  had  been  scorched  on  the  top,  about  seven 
inches  long,  by  three  inches  wide,  and  one  of  the  feet  burnt  partially 
off;  that  plaintiff's  wife  was  in  her  bare  feet,  bringing  in  water;  that 
the  plaintiff  appeared  to  be  insane,  and  had  something  clasped  in 
his  hand,  which  was  afterwards  seen  to  be  the  end  or  a  pocket- 
book,  containing  the  ends  of  nine  one  hundred  dollar  bank  notes, 
and  some  smaller  notes,  six  of  which  ends  of  notes  were  proven 
to  be  of  the  same  engraving  with  the  ends  of  the  hundred  dollar 
notes,  issued  by  the  defendants,  and  one  end  of  a  five  dollar  note, 
to  be  like  the  engraving  of  the  five  dollar  note  issued  by  the  de- 
fendants ;  that  the  ends  of  the  hundred  dollar  notes  were  pressed 
down  to  the  pocket-book  smoothly,  and  the  smaller  bills,  laying 
on  top,  not  pressed  down. 

"The  plaintiff  further  proved,  that  one  of  the  witnesses 

[*238]  picked  up,  in  the  room  where  the  fire  had  been,  a  small 

piece  of  what  he  took   to   be   burnt   leather,  and   which 

looked  like  the  corner  of  a  pocket-book,  and,  on  opening  it,  saw 

some  light  ashes,  which  looked  like  the  ashes  of  burnt  bank  paper, 

"  Plaintiff  further  proved,  that  he  applied  to  Col.  Mather,  pres- 
ident of  the  bank,  to  know  whether  he  would  pay  the  amount  of 
the  ends  of  the  notes,  or  give  other  bills,  and  he  replied,  no. 

"  It  further  appeared,  from  the  evidence,  that  the  ends  shown 
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as  the  ends  of  the  notes,  were  nothing  more  than  the  engraving 
on  the  ends;  and  that  there  was  no  part  of  the  number,  date, 
names,  or  any  part  of  the  notes  necessary  for  the  notes  to  be  paid 
at  bank;  but  that  tliose  ends  of  the  notes  might  all  be  taken  off, 
and  still  have  the  complete  note  which  would  be  paid  at  the  bank. 
Plaintiff  further  proved,  that,  on  the  evening  of  the  said  sixth  of 
June,  the  plaintiff  took  and  paid  for  his  passage  to  St.  Louis,  in 
the  stage,  which  was  to  start  next  morning.  It  was  also  proved, 
that  he  had  in  his  hand  the  end  of  the  pocket-book,  which  was 
burnt  at  one  end,  containing  the  ends  of  the  bills  which  were  also 
burnt  in  the  same  manner  as  the  pocket-book,  except,  that  the 
small  notes  on  the  top  were  burnt  further  in,  and  were  crumbled 
to  ashes,  which  were  five  dollar  notes;  and  that,  when  he  opened 
his  hand,  there  were  new  ashes  in  it,  and  his  hand  was  dirty  with 
ashes,  as  was  the  pocket-book  also;  further,  that  the  cinders,  from 
the  burnt  edge  of  the  pocket-book,  stuck  out,  from  one  eighth  to 
half  an  inch ;  further,  that  the  end  of  the  pocket-book  was  like 
the  one  in  which  the  money  was  seen  in  the  afternoon  of  that 
day,  and  witness  believed  it  to  be  the  same. 

"  It  was  further  proved,  that  two  one  hundred  dollar  notes,  pay- 
able at  the  branch  of  the  State  Bank,  were  delivered,  by  the  teller 
of  the  bank,  at  the  counter  of  the  bank,  to  the  ])laintift',  by  way  of 
an  exchange  for  other  notes,  on  the  same  day  the  witness  saw  the 
money  in  the  pocket-book;  and  also,  that  plaintiff  had  previously, 
on  the  same  day,  got  from  the  bank,  two  one  hundred  dollar  notes 
on  the  Bank  of  Kentucky.  It  was  also  proved,  that  the  floor  of 
the  room,  where  the  fire  had  been,  did  not  reach  the  wall,  by  four 
inches. 

"  The  end  of  the  pocket-book,  and  the  end  of  the  notes  de- 
scribed, were  produced  in  evidence.  It  was  also  proved,  the  time 
the  witness  came  in,  when  the  fire  was  put  out,  was  a  quarter 
past  twelve  o'clock;  and  the  said  defendants,  admitting  the  truth 
of  the  facts,  as  above  proved,  and  all  inferences  properly  to  be 
drawn  from  them,  say,  that  the  said  testimony  is  not  sufficient,  in 
law,  to  enable  said  plaintiff  to  have  and  maintain  his  said  action, 
and  recover  against  the  said  defendants  herein,  wherefore  they 
pray  judgment,  &c. 

"  Logan  and  Baker,  for  defendants." 

The  plaintiff  excepted  to  the  opinion  of  the  court,  re-  [*239] 
quiring  him  to  join  in  demurrer,  and  the  jury  was  dis- 
charged. 

The  court  took  the  case  under  advisement,  and  at  a  subsequent 
day  of  the  same  term,  decided  the  cause,  sustaining  the  demurrer, 
and  rendered  judgment  against  the  plaintiff,  for  costs.  The 
other  facts  in  the  case  appear  in  the  opinion  of  the  court. 

S.  Strong  and  S.  A.  Douglass,  for  the  plaintiff  in  error,  con- 
tended: First.  The  court  erred  in  not  receiving  the  testimony  of 
the  plaintiff,  of  the  destruction  of  the  notes,  to  let  in  secondary 
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evidence.     (Jackson,  ex  dem.  Livingston  v.  Frier,  16  Johns.  193; 
Chamberlain  v.  Gorham,  20  Johns.  144.) 

Secondly.  The  affidavit  of  the  plaintiff,  of  the  loss  of  the 
notes,  was  properly  offered  in  evidence,  to  prove  notice  to  defen- 
dants of  the  destruction  of  the  notes;  its  service  on  them  having 
been  proved,  and  the  averment  being  a  material  one.  (1  Chit, 
Plead.  286,  title  Notice.) 

Thirdly.  The  court  erred  in  permitting  the  defendants  to  de- 
mur to  the  testimony,  without  admitting  the  fact  of  the  destruc- 
tion of  the  bills,  which  the  evidence  conduced  to  prove.  (2  Henry 
Blackstone  205;  2  Tidd's  Practice  791-794;  3  Blac.  Com.  372; 
1  Phillip's  Ev.  235-237,  and  note.) 

Fourthly.  The  court  erred  in  compelling  the  plaintiff  to  join 
in  demurrer,  as  the  matter  of  fact  was  not  admitted,  and  was 
therefore  for  the  jury  to  decide,  as  the  only  matter  in  controversy 
between  the  parties.  See  same  authority  last  above  recited,  and 
also,  4  American  Com.  Law  342,  343,  note,  344,  §  1-6. 

Fifthly.  The  judgment  of  the  court  is  erroneous,  in  that  the 
whole  evidence  would  legally  warrant  a  jury  in  finding  a  verdict 
for  the  plaintiff,  and  therefore  proves  the  issue;  and  that  the 
plaintiff  was  entitled  to  recover  $645,  and  interest  from  8th  June, 
1839,  the  time  of  demand  of  payment.  And  for  that  the  court 
ought  now  to  enter  up  judgment.     (2  Tidd's  Practice  794.) 

S.  T.  Logan,  for  the  defendant  in  error. 

Smith,  justice,  delivered  the  opinion  of  the  court.  This  was 
an  action  of  assumpsit  brought  to  recover  the  amount  of  certain 
notes  of  the  bank,  of  which  the  plaintiff  was  possessed,  alleged  to 
have  been  casually  destroyed  by  fire,  while  he  was  the  owner 
thereof.  The  case  is  brought  to  this  court  by  writ  of  error.  The 
questions  presented  for  consideration  here,  arise  out  of  exceptions 
taken  to  the  opinion  of  the  circuit  court,  on  the  offer  to  introduce 
certain  testimony,  by  the  plaintiff,  which  was  rejected  by  the 
court,  and  such  as  arise  on  a  demurrer  to  evidence. 

This  is  the  first  time  any  question  has  arisen  in  this  court  on  a 
demurrer  to  evidence;  and  it  may,  therefore,  be  necessary 
[*240]  to  be  more  minute  in  the  examination  bestowed  on  the 
case,  than  if  such  questions  had  been  heretofore  consid- 
ered. 

Its  origin  and  early  use  in  courts  of  justice  we  will  not  attempt 
to  trace ;  because  it  would,  perhaps,  be  of  no  particular  use  in  the 
determination  of  the  questions  under  consideration. 

It  is  said  the  practice  has,  on  many  occasions,  been  much  mis- 
understood; and  that  courts  will  be  extremely  liberal  in  infer- 
ences where  the  party,  by  demurring,  takes  the  question  from  the 
proper  tribunal ;  and  that  it  is  a  course  of  practice,  generally 
speaking,  not  calculated  to  promote  the  ends  of  justice,  and  is  li- 
able to  much  abuse.  (6  Peters'  Cond.  R.  262.)  As  early  as  the 
time  of  Mr.  Justice  Blackstone,  it  had,  in  a  great  measure,  been 
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disused,  because  of  the  more  frequent  exercise  of  the  discretion- 
ary powers  of  the  courts,  in  granting  new  trials.  If  by  a  de- 
murrer to  evidence,  it  is  understood  to  be  its  sole  object  to  refer 
to  the  court  the  decisions  of  the  law  arising  on  the  facts,  those 
facts  being  already  admitted  and  clearly  ascertained,  and  nothing 
remaining  but  for  the  court  to  apply  the  law,  as  in  an  agreed 
case,  then  we  see  no  strong  objection  to  the  practice;  but  such 
certainly  has  not  always  been  the  case,  for  it  seems  to  have  been 
frequently  much  misunderstood,  and  to  have  been  attempted  to 
be  greatly  extended  beyond  such  a  rule. 

Having  premised  thus  much,  the  questions  arising  out  of  the 
demurrer  and  exceptions  taken  during  the  progress  of  the  cause 
will  be  examined. 

At  the  trial  below  upon  the  general  issue,  the  plaintiff,  after 
having  by  evidence  established  his  possession  of  the  bank  bills,  on 
the  afternoon  of  the  day  of  the  alleged  destruction  of  the  bills  by 
lire,  offered  to  introduce  his  own  testimony  to  prove  the  destruc- 
tion and  loss,  for  the  purpose  of  admitting  secondary  evidence,  by 
parol,  of  their  contents. 

The  court  decided  that  he  could  not  testify  to  the  court,  but 
that  his  affidavit  of  the  destruction  of  the  bills  might  be  made, 
and  delivered  to  the  court.  This  decision  being  excepted  to  by 
the  plaintiff,  the  defendants  waived  the  necessity  of  proof  of  loss 
of  the  notes,  and  thereupon  the  plaintiff  was  permitted  to  prove 
the  contents  of  such  notes  or  bills.  The  plaintiff  also  offered  to 
prove  notice  to  the  defendants  of  the  destruction  and  loss  of  the 
bank  notes,  but  the  court  refused  to  admit  the  evidence  of  notice, 
deciding  that  the  evidence  was  irrelevant;  the  averment  of  loss, 
contained  in  the  declaration,  not  being  a  material  averment,  and 
therefore  not  necessary  to  be  proved. 

It  also  appears,  that  the  plaintiff  refused  to  join  in  demurrer, 
because,  as  the  record  states,  the  defendants  did  not  admit,  on  the 
record,  the  facts  which  the  evidence  conduced  to  prove,  to  wit, 
that  the  six  one  hundred  dollar  bills,  and  one  live  dollar  bill  were 
the  bills  made  by  the  defendants,  and  were  issued  by  the  defen- 
dants to  the  plaintiff,  by  way  of  exchange;  and  also  that 
the  remainder  of  the  bills,  the  remnants  of  which  were  [*241] 
produced  in  evidence,  were  destroyed  by  fire  casually.  The 
court,  however,  compelled  the  plaintiff  to  join  in  demurrer,  decid- 
ing that  not  any  thing  could  be  stated,  except  the  evidence;  and 
that  no  fact,  which  the  evidence  conduced  to  prove,  or  which 
the  jury  might  find,  was  to  be  stated  on  the  record.  Upon  an  ex- 
amination of  the  case,  it  will  be  readily  perceived,  that  the  defen- 
dants have  demurred  to  evidence  of  facts,  not  to  facts  themselves. 
What  was  the  point  in  controversy;  not  the  possession  of  the 
notes,  for  which  the  plaintiff  sought  to  recover  the  amount;  for 
that  was  not  only  clearly  established  by  evidence,  but  admitted  by 
a  waiver  of  the  necessity  of  the  proof  of  the  loss  and  destruction 
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of  them.  The  main  fact  in  controversy,  was  the  contents  of  the 
notes  destroyed,  which  embraced  the  description  and  amount. 

Now  nothing  is  more  clear,  than  that  the  evidence  of  the  facts 
deposed  to  by  the  witnesses,  conduced  materially  to  prove  and  es- 
tablish the  main  facts  in  the  controversy. 

The  defendant  has  not  admitted,  by  his  demurrer,  those  facts, 
which  the  evidence  so  conduced  to  prove,  and  asked  the  judgment 
of  the  court  on  the  law  arising  thereon;  that  is,  whether  the  plain- 
tiff, on  such  admissions  by  the  demurrer,  that  the  notes  were 
notes  of  the  bank,  and  amounting  to  the  sum  contended  for,  taken 
in  conection  with  the  other  evidence  in  the  cause  of  ownership,  is 
entitled  to  recover;  but  he  has  sought  the  judgment  of  the  court 
on  the  testimony  whether  it  proved  the  notes  destroyed,  were 
those  alleged  to  have  been  destroyed  casually  by  lire ;  and  ^vhether 
they  amounted  to  the  sum  claimed.  Thus  seeking  to  compel  the 
court  to  perform  not  its  appropriate  function,  but  that  of  the 
jury,  the  questions  being  purely  matters  of  fact. 

We  thus  see  that  the  counsel  for  the  defendants  have  mistaken 
the  office  of  a  demurrer  to  evidence.  It  is  stated  by  elementary 
writers,  and  will  b^  found  to  be  distinctly  asserted  in  books  of 
practice,  that  where  the  evidence  offered  consists  only  of  record 
or  other  matter  in  writing,  the  adverse  party  may  insist  on  de- 
murring to  the  evidence,  and  the  party  offering  it,  must  either 
ioin  in  the  demurrer,  or  waive  the  evidence;  and  the  reason  is, 
that  there  can  not  be  any  variance  of  matter  in  writing;  so  where 
the  evidence  is  by  parol,  it  has  been  said,  that  if  it  be  certain  and 
determinate,  the  party  may  demur  and  oblige  his  adversary  to 
join  in  demurrer. 

Where,  however,  it  is  loose,  indeterminate,  and  circumstantial, 
it  is  otherwise.  In  such  cases  the  party  offering  the  evidence  will 
not  be  compelled  to  join  in  demurrer,  unless  the  demurrant  ad- 
mits the  evidence  of  the  fact;  or  where  it  is  circumstantial,  un- 
less he  distinctly  admits  upon  the  record,  every  fact  and  every 
conclusion  which  the  evidence  conduces  to  prove.  He  may,  how- 
ever, join  in  the  demurrer,  and  then  every  fact  is  to  be  consid- 
ered as  admitted,  which  the  jury  could  infer  in  his  favor, 
[*24r2]  from  the  evidence  demurred  to.  (2  Tuck.  Com.  206;  2 
Tidd's  Pract.  793,  794;  2  H.  Black.  187.)  It  is  then  seen 
that  the  court  erred  in  its  opinion  of  the  law  of  demurrer  to  evi- 
dence, and  its  power  to  compel  a  joinder  to  a  demurrer.  In  order, 
however,  to  show  more  clearly,  if  possible,  the  true  principles  ap- 
plicable to  a  case  like  the  present,  it  will  be  proper  to  quote  freely 
from  an  opinion  of  the  supreme  court  of  the  United  States,  de- 
livered by  Mr.  Justice  Story,  in  which  the  rules  are  most  clearly 
and  explicitly  laid  down.  In  the  case  of  Fowler  v.  The  Common 
Council  of  Alexandria  (Peters),  which  was  an  action  originally 
brought  in  the  circuit  court  sitting  at  Alexandria,  in  the  District 
of  Columbia,  to  recover  damages  asserted  to  have  been  sustained 
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by  the  jjlaintiff,  in  consequence  of  the  neglect  of  the  defendants 
to  take  due  bonds  and  security  from  one  Marsteller,  licensed  by 
them  as  an  auctioneer,  according  to  the  provisions  of  a  statute  re- 
quiring such  bonds  and  security,  the  court  held,  that  no  issue 
could  be  joined  upon  a  demurrer  to  evidence,  so  long  as  there  was 
any  matter  of  fact  in  controversy  between  the  parties. 

The  demurrer  to  evidence  must  state  facts,  and  not  merely  the 
evidence  conducing  to  prove  them.  One  party  can  not  insist  upon 
the  other  party's  joining  in  demurrer,  without  distinctly  admit- 
ting upon  the  record,  every  fact  and  every  conclusion  which  the 
evidence  given  for  his  adversary,  conduced  to  prove.  The  court 
say,  in  this  case,  "that  it  is  no  part  of  the  object  of  such  proceed- 
ings to  bring  before  the  court  an  investigation  of  the  facts  in  dis- 
pute, or  to  weigh  the  force  of  testimony,  or  the  presumptions 
arising  from  the  evidence;  that  is  the  proper  province  of  the  juiy. 
The  true  and  proper  object  of  such  a  demurrer,  is  to  refer  to  the 
court  the  law  arising  from  the  facts.  It  supposes,  therefore,  the 
facts  to  be  admitted,  and  ascertained,  and  that  nothing  remains 
but  for  the  court  to  apply  the  law  to  those  facts.  This  doctrine 
is  clearly  established  by  authorities,  and  is  expounded  in  a  very 
able  manner  by  Lord  Chief  Justice  Eyre,  in  delivering  the  opin- 
ion of  all  the  judges  in  the  case  of  Gibson  v.  Hunter^  before  the 
house  of  lords.  It  was  there  held,  that  no  party  could  insist  upon 
the  other  party's  joining  in  demurrer,  without  distinctly  admit- 
ting on  the  record,  every  fact  and  every  conclusion  which  the 
evidence  given  for  his  adversary,  conduced  to  prove.  If,  there- 
fore, parol  evidence  is  given  in  the  case,  which  is  loose  and  inde- 
terminate, and  may  be  applied  with  more  or  less  effect  to  the 
jury,  or  evidence  of  circumstances  which  is  meant  to  operate  be- 
yond the  proof  of  the  existence  of  those  circumstances,  and  to 
conduce  to  the  proof  of  other  facts,  the  party  demurring  must 
admit  the  facts  of  which  the  evidence  is  so  loose,  indeterminate, 
and  circumstantial,  before  the  court  can  compel  the  other  side  to 
join  therein.  And  if  there  should  be  such  a  joinder,  without 
such  admission,  leaving  the  facts  unsettled  and  indeterminate,  it 
is  a  sufficient  reason  for  refusing  judgment  upon  the  demurrer, 
and  the  judgment,  if  any,  is  liable  to  be  reversed  for  error. 
Indeed  the  case  made  for  a  demurrer  to  evidence,  is  in  [*243] 
many  respects  like  a  special  verdict.  It  is  to  state  facts, 
and  not  merely  testimony  which  may  conduce  to  prove  them.  It 
is  to  admit  whatever  the  jury  may  reasonably  infer  from  the  evi- 
dence, and  not  merely  the  circumstances  which  form  a  ground  of 
presumption. 

The  principal  difference  between  them,  is  that  upon  a  demurrer 
to  evidence,  a  court  may  infer  in  favor  of  the  party  joining  in  de- 
murrer, every  fact  of  which  the  evidence  might  justify  an  infer- 
ence; whereas,  upon  a  special  verdict,  nothing  is  intended  beyond 
the  facts  found.     Upon  an  examination  of  the  case  at  bar,  it  will 
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be  at  once  perceived  that  the  demurrer  to  evidence  tried  by  the 
principles  stated,  is  fatally  defective.  The  defendants  have  de- 
murred not  to  facts,  but  to  evidence  of  facts;  not  to  positive 
admissions,  but  to  mere  circumstances  of  presumption,  intro- 
duced on  the  other  side.  The  plaintiff  endeavored  to  prove  by 
circumstantial  evidence,  that  the  defendants  granted  a  license  to 
Marsteller,  as  an  auctioner.  The  defendants  not  only  did  not  ad- 
mit the  existence  of  such  a  license,  but  they  introduced  testimony 
to  disprove  the  fact;  even  if  the  demurrer  could  be  considered  as 
being  exclusively  taken  to  the  plaintiff's  evidence,  it  ought  not  to 
have  been  allowed  without  a  distinct  admission  of  the  facts  which 
that  evidence  conduced  to  prove.  But  when  the  demurrer  was  so 
framed  as  to  let  in  the  defendant's  evidence,  and  thus  to  rebut 
what  the  other  aimed  to  establish,  and  to  overthrow  the  presump- 
tions arising  therefrom,  by  counter  presumptions,  it  was  the 
duty  of  the  circuit  court  to  overrule  the  demurrer,  as  incorrect 
and  untenable  in  principle. 

"  The  question  referred  by  it  to  the  circuit  court,  was  not  a 
question  of  law  but  of  fact. 

"  This  being  the  posture  of  the  case,  the  next  consideration  is, 
what  is  the  proper  duty  of  this  court  sitting  in  error.  It  is  un- 
doubtedly to  reverse  the  judgment,  and  award  a  venire /acias  de 
novo.  We  may  say,  as  was  said  by  the  judges  in  Gibson  v.  Hun- 
ter^ that  the  demurrer  has  been  so  incautiously  framed,  that  there 
is  no  manner  of  certainty  in  the  state  of  facts  upon  which  any 
judgment  can  be  founded.  Under  such  a  predicament,  the  settled 
practice  is  to  award  a  new  trial  upon  the  ground  that  the  issue 
between  the  parties  in  effect,  has  not  been  tried." 

The  case  under  consideration,  and  that  upon  which  the  preced- 
ino"  opinion  was  given,  are  so  similar  in  the  character  of  the 
demurrer,  and  kind  of  proof  offered,  with  the  exception  that  the 
former  does  not  embrace  any  evidence  on  the  part  of  the  defen- 
dant, that  it  may  well  be  considered,  as  to  the  demurrer,  identical 
with  that  case;  and  if  the  court  had  anticipated  the  present  case, 
the  reasons  and  authority  upon  which  its  judgment  is  based,  could 
not  have  been  more  apposite.  The  whole  train  of  reasoning  is 
directly  applicable  to  the  case  at  bar,  and  decides  the  question 
presented  by  the  demurrer.  The  demurrer  is  clearly  vicious  and 
irregular,  and  tbe  necessity  is  felt  of  insisting  upon  a 
[*244:]  rigid  conformity  of  the  principles  regulating  this  prac- 
tice as  expounded  by  the  supreme  court  of  the  Union. 

As  the  case  requires  to  be  remanded,  and  a  venire  facias  de 
novo  must  be  awarded,  it  is  proper  to  settle  the  rule  in  relation  to 
the  preliminary  proof  of  loss.  The  practice  of  admitting  the 
oath  of  the  party  as  evidence  of  loss  of  the  paper,  arises  from 
the  necessity  of  the  case.  The  admission  of  the  testimony  was 
not  made  a  question  on  the  trial  of  the  cause,  but  the  manner  of 
receiving  the  proof  seems  to  have  been  the  question  raised.     The 
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rule  seems  to  be  well  settled,  tliat  tliis  proof  is  not  evidence  iu 
the  cause. 

It  is  not  to  ^o  to  the  jury,  but  is  addressed  to  the  court  for  the 
purpose  of  establishing  the  right  of  the  party  to  the  admission  of 
secondary  evidence  to  prove  the  contents  of  the  paper  lost. 

The  doctrine  on  this  part  of  the  case,  is  ably  and  minutely 
reviewed  in  the  case  of  Taylor  v.  Biggs  (1  Peters  591),  by  chief 
justice  Marshall,  and  established  the  rule  to  be  as  stated. 

The  circuit  court  therefore  was  correct  in  its  decision  in  requir- 
ing the  plaintiff  to  depose  in  writing  to  the  loss  of  the  notes. 
No  error  is  perceived  in  the  rejection  of  the  evidence  offered  to 
prove  notice  of  the  loss  and  destruction  of  the  notes.  The  Eng- 
lish practice  on  this  subject  has  not  been  introduced  into  this 
country;  and  a  party  may  recover  without  a  special  count  on  a 
lost  note. 

This  decision  proceeds  upon  the  recognition  of  the  immateriality 
of  notice  of  the  loss,  and  upon  that  principle  the  circuit  court  did 
not  err  in  the  rejection  of  the  proof  of  notice. 

It  has  been  urged,  in  the  argument,  that  as  the  circuit  court 
compelled  the  plaintiff  to  join  in  the  demurrer  to  the  evidence, 
that  this  court  ought  to  consider  all  the  facts  which  the  plaintiff's 
evidence  conduced  to  prove,  as  established,  and  render  judgment 
for  the  amount  claimed  in  this  court. 

Tlie  reasons  advanced  in  support  of  this  position,  are  not  con- 
sidered sound,  nor  has  any  adjudged  case  been  produced  to  sup- 
port the  ground  assumed. 

It  has  been  already  said  that  the  defendants  have  demurred  to 
evidence  of  facts,  and  not  to  facts  themselves,  and  to  presump- 
tions arising  from  circumstances. 

That  the  duty  of  the  court  is,  to  decide  the  law  arrising  on 
these  facts,  and  not  to  ascertain  what  the  facts  are.  Should  this 
court  undertake  to  determine,  from  the  evidence,  whether  that 
evidence  supports,  with  reasonable  certainty,  the  fact  that  the 
notes  alleged  to  have  been  destroyed,  were  destroyed,  and  were 
the  notes  for  which  the  plaintiff  has  sought  to  recover  the  value, 
and  what  was  the  contents  of  them,  and  whether  demand. of  pay- 
ment had  been  made,  it  would  be  deciding  a  question  purely  of 
fact,  not  of  law  applicable  to  the  facts.  This  court  has  no  au- 
thority to  determine  matters  of  fact,  nor  can  it  appropri- 
ately say,  what  shall  be  considered  as  admitted,  because  [*245] 
the  circuit  court  has  compelled  the  plaintiff  to  join  in  de- 
murrer. 

In  the  case  of  Foviler  v.  Common  Council  of  Alea;andria,the 
rule  is  laid  down  to  be  "  that  if  there  should  be  a  joinder,  with- 
out the  admission  required,  leaving  the  facts  unsettled,  and  inde- 
terminate, it  is  a  sufficient  reason,  for  refusing  the  judgment  on 
the  demurrer,  and  the  judgment  if  any  is  rendered,  is  liable  to  be 
reversed  for  error." 
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The  authority  referred  to  in  2  Tidd's  Practice  794,  does  not 
support  the  practice  to  render  judgment  for  the  plaintiff  on  the 
merits,  in  a  case  like  the  present.  Let  the  judgment  of  the  cir- 
cuit court  of  Sangamon  county  be  reversed  with  costs,  the  cause 
remanded,  and  the  circuit  court  directed  to  award  a  venire  facias 
de  novo. 

Judgment  reversed. 

Note.  See  M'Creary  v.  Fike,  3  Blackf .  374 ;  Doe,  ex  dem.  Wilkins  v.  Rue  et  al, 
4  Blackf.  263. 


William  Gillham  v.  The  State  Bank  of  Illinois.    («) 
Error  to  the  Municipal  Court  of  the  City  of  Alton. 

1.  Promissoky  note — indorsement  blank.  In  an  action  by  the  endorsee  of  a 
promissory  note  endorsed  in  blank,  it  is  not  necessary  either  to  till  up  the 
blank,  or  to  prove  that  the  plaintiff  is  the  legal  holder  of  the  note.  The  filling 
up  of  a  blank  endorsement,  is  a  mere  matter  of  form,  and  may  be  dispensed 
with  altogether.  (6) 

2.  Practice — waiver  by  failure  to  object.  In  an  objection  which  can  be  ob- 
viated by  further  proof,  be  not  taken,  or  is  not  insisted  on,  at  the  trial,  it  will 
not  be  received  as  the  ground  for  a  motion  for  a  new  trial,  (c) 

3.  Vaiuance — allegata  et  probata.  Where  a  declaration  alleged  that  J.  H. 
&  Co.,  together  with  B.  C.  Jr.,  endorsed  the  note  to  the  plaintiffs,  and  the  note, 
when  produced  in  evidence,  showed  the  blank  endorsements  of  J.  H.  &  Co., 
and  B.  C.  Jr.    Held,  that  there  was  no  variance. 

4.  ;  demurrer.    Quere,  Whether  the  allegation  in  the  declaration  would 

have  been  bad  on  a  demurrer  to  the  declaration. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  William  Martin.  Judgment  was  rendered 
for  the  plaintiffs  for  $383.31  and  costs. 

George  T,  M.  Davis  and  A.  W.  Jones,  for  the  plaintiff  in 
error,  contended:  1st.  The  court  below  erred  in  giving  judg- 
ment for  the  defendants  in  error  upon  the  demurrer  to  the  evi- 
dence, inasmuch  as  the  defendants  in  error  did  not  show  upon 
the  trial  of  the  cause,  any  legal  title  to  the  instrument  sued  upon, 
or  that,  they  were  the  holders  of  the  note ; — and  as  it  does  not 
'appear  from  the  endorsements  on  the  note,  nor  the  evi- 
[*246]  dence  introduced,  that  the  defendants  in  error  are  the 
legal  holders  of  the  note,  the  judgment  should  have  been 

Cases  Citing  Text.  355;  Conway  «.  Case,  22  111.127,140; 

(a)  For  similar  case  between  same  Laflin  v.  Sherman,  28    111.  891:  395. 

parties,  see  post  248.  Stone  v..  Great  Western  Oil  Co.,  41  111. 

(6)  Kule,  stated  in  head  note,  en-  85,  95. 

forced.    Jackson  «.  Hasldll,   post  5Q5.  Objection,  which  might  have  been 

Scammon  v.  Adams,  11  111.  575 ;  277.  obviated  by  further  proof  at  trial  if  ob- 

Rule,  stated  in  head  note  relied  up-  jection  had  been  then  insisted  on,  is 

on  arguendo.     Indorsement  held  suf-  not  ground  of  demurrer  to  evidence, 

ficient.    Western  v.  Myers,  33  111.  24.  Gillham  v.  State  Bank,  2  Scam.   248. 

(c)  Such  objection  if  not  insisted  up-  250.    See  Taylor  v.  Kennedy,  Breese, 

on  below  is  waived  in  court  of  appeal,  (ed.  of  1885)  58. 
Harmon  v.  Thornton,    2  Scam.  351; 
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for  the  plaintiff  in  error.  Day  ei  al.  v.  Lyon,  6  Harris  and 
Johns,  140;  Cumberland  Bank  -y.  McKimlay,  Idem  527;  Wook 
V.  Reyold,  3  do.  130;  Chitty  on  Bills,  Clark  v.  Picot  (cited),  256, 
5S8.  2d.  Tlie  court  below  erred  in  not  giving  judgment  for  the 
plaintiff  in  error,  upon  the  demurrer  to  the  evidence,  because  the 
said  defendants  in  error  alleged  in  their  said  declaration,  that 
John  Hogan  &  Co.  and  B.  Clifford,  Jr.,  jointly  endorsed  the  said 
promissory  note,  in  their  said  declaration  described,  to  the  defen- 
dant in  error,  without  alleging  in  their  said  declaration,  or  ]3rov- 
ing  on  the  trial  of  the  cause,  that  the  said  John  Hogan  and  Co., 
the  payee  of  the  said  promissory  note,  endorsed  the  same  to  B. 
Clifford,  Jr.  Bishop  v.  Aayward,  4  Term  R.  471;  Smith  ^>. 
Savage,  2  Blackstone  R.  100;  Gwinnett  v.  Phillip,  3  Term  R. 
645  ;"Michael  1).  Kinnear,  2  Com.  Law  R.  485.  3d.  The  court 
below  erred  in  rendering  judgment  for  the  defendants  in  error, 
where  the  same  should  have  been  rendered  for  the  plaintiff  in 
error,  upon  the  aforesaid  demurrer  to  evidence  upon  this  ground. 
If  the  defendant  in  error  pretend,  and  this  court  should  be  of 
opinion,  that  the  allegation  in  the  said  declaration,  to-wit:  "That 
John  Hogan  and  Henry  H.  West,  described  in  the  said  note  as 
John  Hogan  &  Co.,  together  with  B.  Clifford,  Jr.,  endorsed  the 
said  promissory  note  "  in  the  said  declaration  described,  does  not 
import  that  John  Hogan  «fe  Co.  and  B.  Clifford,  Jr.  jointly  en- 
dorsed the  said  promissory  note  to  the  said  defendants  in  error, 
then  there  is  a  fatal  variance  between  the  evidence  aforesaid  to 
the  jury,  produced  by  the  defendant  in  error,  and  the  said  decla- 
ration, in  this, — that  the  defendant  in  error  produced  proof  of 
the  signature  of  B.  Clifford,  Jr.,  endorsed  on  the  said  note  as 
aforesaid,  and  thereby  showed  the  interest  of  B.  Clifford,  Jr.  in 
said  note,  whereas  the  signature  of  B.  Clifford,  Jr.  should  have 
been  striken  out  before,  or  on  the  trial  of  said  cause.  Chitty  on 
Bills  (edition  1836)  588;  The  King  -y  Lampton,  5  Price  428,  and 
the  cases  cited  in  support  of  1st  error  as  signed. 

S.  Strong  also  argued  for  the  plaintiff  in  error.  A.  Cowles,  J. 
M.  Krum,  and  J.  Y.  Scammon,  for  the  defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  brought  by  the  bank,  as  endorsees  of 
a  promissory  note,  against  Gillham,  the  maker. 

The  declaration  states  that  the  note  was  payable  to  John  Hogan 
and  Henry  H.  West,  under  the  name  of  John  Hogan  &  Co.,  and 
that  John  Hogan  &  Co.,  together  with  Benjamin  Clifford,  Jr., 
endorsed  the  note  to  the  plaintiffs  below. 

The  defendant  below  pleaded  no7i  assuTnpsit.     On  the 
trial  of  the  cause,  after  the  plaintiffs  had  introduced  their    [*247] 
testimony,  the  defendant  below  demurred  to  the  same,  as 
insufficient  to  sustain  the  action,  to  which  the  plaintiff'  joined. 
The  demurrer  states  that  the  plaintiffs  produced  in  evidence  to 
the  jury  a  note  as  follows: 
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"$380. 

^'  Alton,  June  21,  1838.  Sixty  days  after  date,  I  promise  to 
pay  to  the  order  of  John  Hogan  &  Co.,  three  hundred  and  eighty 
dollars,  for  value  received,  negotiable  and  payable  at  the  branch 
of  the  state  bank  at  Alton.  Wm.  Gillham. 

"  Credit  John  Hogan  &  Co. 

"  B.  Clifford,  Jr." 

On  which  note  are  the  following  names  endorsed  in  blank: 
"  John  Hogan  &  Co.,  B.  Clifford,  Jr.  The  plaintiffs  proved,  and 
it  was  admitted  by  the  defendant's  counsel,  that  the  signature 
"  John  Hogan  &  Co."  endorsed  on  said  note,  was  the  proper 
handwriting  of  John  Hogan  &  Co.,  the  payees  of  said  note,  and 
that  the  signature  "  B.  Clifford,  Jr.,"  was  the  proper  handwriting 
of  B.  Clifford,  Jr.  The  plaintiffs  produced  in  evidence  the  "  Act 
to  incorporate  the  subscribers  to  the  bank  of  the  state  of  Illi- 
nois" (Acts  of  1835,  37;  Gale's  Stat.  93);  which  was  all  the  evi- 
dence offered  by  the  plaintiffs.  The  court  below  considered  the 
evidence  sufficient,  and  gave  judgment  for  the  plaintiffs. 

The  assignment  of  errors  questions  the  su&ciency  of  the  evi- 
dence to  sustain  the  action. 

It  is  urged  in  the  written  argument,  that  the  endorsement  on 
the  note  should  have  been  filled  up  to  the  plaintiffs,  or  they  should 
have  proved  that  they  were  the  legal  holders  of  the  note.  This 
was  unnecessary.  The  production  of  the  note  by  the  plaintiffs 
below,  with  a  blank  endorsement,  was  prima  facie  evidence  that 
they  were  the  endorsees. 

The  filling  of  a  blank  endorsement  is  a  mere  matter  of  form, 
and  may  be  dispensed  with  altogether.  At  all  events,  after  the 
note  had  been  read  to  the  jury  without  objection,  it  is  too  late  to 
question  the  plaintiffs'  right  to  sue  as  endorsees.  (Bayley  on  Bills, 
106.) 

In  the  case  of  Jackson  v.  Davis  (5  Cowen  123),  it  was  held, 
"  If  an  objection  which  can  be  obviated  by  further  proof,  be  not 
taken,  or  is  not  persisted  on,  at  the  trial,  it  will  not  be  received  as 
the  ground  of  a  motion  for  a  new  trial."  Had  the  defendant 
objected  to  the  reading  of  the  note  to  the  jury,  upon  either  of 
the  grounds  assumed,  the  plaintiffs  could  have  filled  up  the  blank, 
or  proved  their  legal  right  as  holders.  The  note  must  therefore 
be  considered  as  admitted  in  evidence  by  consent. 

The  other  ground  assumed  by  the  counsel  for  the  plaintiff  in 
error,  that  there  was  a  variance  between  the  declaration 
[*24:8]  and  the  evidence,  is  not  sustained  by  the  record.     The 
proof  corresponds  in  all  essential  particulars  with  the 
declaration.     Had  the  defendant  below  demurred  to  the  declara- 
tion, the  question  could  have  been  raised  as  to  what  interest,  and 
for  what  reason,  B.  Clifford,  Jr.  endorsed  his  name  on  the  note. 
In  might  then,  perhaps,  have  been  contended,  with  success,  that 
the  declaration  was  defective  in  point  of  form,  for  not  averring 
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an  endorsement  from  Hogan  &  Co.  to  Clifford,  and  from  Clifford 
to  the  plaintiffs.  This  objection,  however,  cannot  be  made  on  a 
demurrer  to  evidence. 

The  judgment  is  consequently  affirmed  with  costs. 

Judgment  affirmed. 


I 


William  Gillham  v.  The  State  Bank  of  Illinois. 

Error  to  the  Municipal  Court  of  the  Gity  of  Alton. 

1.  Corporate  existence — not  proved;  practice.  In  an  action  by  the  state 
bank  of  Illinois  against  the  maker  of  a  promissory  note,  the  objection  that  the 
charter  of  the  corporation  has  not  been  given  in  evidence,  cannot  be  taken  on 
a  demurrer  to  evidence.  Such  an  objection,  if  valid,  should  be  taken  on  a 
motion  for  a  nonsuit. 

2.  Demurrer  to  evidence— 6arf  practice.  The  practice  of  resorting  to  a 
demurrer  to  evidence,  where  the  defendant  discovers  some  inadvertence  or 
oversight  of  the  plaintiff,  ought  not  to  be  encouraged. 

3.  Evidence — defect  of;  non  suit  or  allowed  in.  If  a  party  fails  to  introduce 
some  necessary  link  in  the  chain  of  testimony,  to  make  out  his  case,  and  such 
failure  is  evidently  the  result  of  oversight,  the  proper  course  for  the  defen- 
dant, in  order  to  avail  himself  of  the  failure,  is  to  apply  for  a  nonsuit;  and  if, 
on  the  discovery  of  the  oversight,  the  plaintiff  offers  to  supply  the  defect,  he 
is  usually  permitted  to  do  so,  unless,  by  so  doing,  surprise  or  injury  will  result 
to  the  opposite  party.  The  granting  or  refusing  such  permission  is  a  matter 
of  discretion  with  the  court. 

4.  Waiver — by  failure  to  object.  If  an  objection  which  can  be  obviated  by 
further  proof,  be  not  taken,  or  not  persisted  in,  at  the  trial,  the  objection  is 
waived. 

5.  Damages — wrongful  assessment;  motion  for  new  trial.  Where  a  mistake  is 
made  by  the  jury  in  the  assessment  of  damages,  the  remedy  is  by  applying  to 
the  court  for  a  new  trial.  Such  mistake  cannot  be  urged  on  a  demurrer  to 
evidence ;  nor  can  the  insufficiency  of  the  declaration  be  taken  advantage  of 
on  such  a  demurrer. 

This  cause  was  tried  at  the  October  term,  1838,  before  the 
Hon.  William  Martin.  The  jury  assessed  the  plaintiffs'  damages 
at  $1,811.83.  Judgment  was  rendered  for  this  amount.  The 
cause  was  brought  to  this  court  by  writ  of  error.  The  authorities 
cited  in  the  preceding  case,  between  the  same  parties,  were  relied 
on  in  the  argument  of  this  cause. 

The  counsel  for  the  plaintiff  in  error  contended,  that  the  plain- 
tiffs in  the  court  below  were  bound  to  prove  their  act  of  incorpo- 
ration, and  cited  Hargrave  v.  The  Bank  of  Illinois,  Breese  84, 
and  cases  there  cited.  They  also  contended,  that  the  damages 
assessed  by  the  jury  exceeded  the  principal  and  interest  of  the 
note  by  $1.08. 

G.  t.  M.  Davis,,  A.  W.  Jones,  and  S.  Strong,  for  the  plaintiff 
in  error.  A.  Cowles,  J.  M.  Krum,  and  J.  Y.  Scammon,  for  the 
defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court :  This 
was  an  action  of  assiim^sit  commenced  by  the  bank,  as  endorsees 
of  a  promissory  note,  against  Gillham,  the  maker. 

The  declaration  states,  that  the  note  was  made  payable  to  John 
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Ilogan  and  Hemy  H.  West,  by  the  style  of  John  Hogan  &  Co., 
and  that  they,  together  with  J  ohn  M.  Krum,  endorsed  the  note 
to  the  plaintiffs  below.  Gillham  pleaded  fwn  assunvpsit.  On 
the  trial  of  the  cause,  after  the  plaintiffs  had  introduced  their 
evidence,  the  defendant  below  demurred  to  the  same,  as  insufS- 
cient  to  sustain  the  action,  in  which  the  plaintiffs  joined,  and  the 
jury  contingently  assessed  the  plaintiffs'  damages.  The  demur- 
rer states,  mat  the  plaintiffs  uroduced  to  the  jury  a  promissory 
note,  as  follows,  to  wit: 
"  $1797.  Alton,  June  22^?,  1838. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  John 
Hoa-an  &  Co.,  seventeen  hundred  and  ninety-seven  dollars,  for 
value  received,  negotiable  and  payable  at  the  branch  of  the  State 
Bank  of  Illinois,  at  Alton.  Wm.  Gillham." 

On  which  note  is  an  endorsement  as  follows,  to  wit: 
"Pay  to  the  president,  directors,  and  company  of  the  state 
bank  of  Illinois,  or  order. 

"  John  Hogan  &  Co.    John  M.  Krum." 

The  plaintiffs  then  proved,  and  it  was  admitted  by  the  defend- 
ant's counsel,  that  the  note  was  duly  executed  by  Gillham,  the 
defendant,  and  that  the  signature  "John  Ilogan  &  Co.,"  en- 
dorsed on  said  note,  was  the  proper  handwriting  of  said  John 
Ilogan  &  Co.,  and  that  said  Ilogan  and  West  were  partners,  &c., 
and  that  the  signature  "  John  M.  Krum,"  endorsed,  as  aforesaid, 
on  the  said  note,  was  the  handwriting  of  said  Krum.  This  was 
all  the  evidence  produced  by  the  plaintiffs.  The  court  below 
considered  the  evidence  sufficient,  and  gave  judgment  for  the 
plaintiffs. 

It  is  here  objected  that  this  evidence  was  insufficient,  because 
the  bank  charter  was  not  given  in  evidence,  because  the  damages 
were  too  high,  because  the  declaration  is  insufficient,  and  because 
there  was  a  variance  between  the  evidence  and  declaration. 

The  act  incorporating  the  State  Bank  declares,  that  it  shall  be 
taken  and  received  by  all  courts,  judges,  magistrates,  and 
[*250]  other  public  officers,  as  a  public  act.  (Acts  of  1835,  14; 
Gale's  Stat.  98.)  By  several  public  acts  of  the  legislature, 
the  act  incorporating  the  State  Bank  has  been  amended,  and  its 
existence  fully  recognized.  It  may  well,  therefore,  be  doubted, 
whether  there  was  any  necessity  to  give  the  charter  in  evidence. 
But  whether  necessary  or  not,  the  objection  cannot  be  taken  on  a 
demurrer  to  evidence.  The  proper  course  would  have  been  to 
have  applied  for  a  nonsuit. 

The  rules  of  law  regulating  trials,  are  designed  to  facilitate  and 
promote  justice.  They  are  not  designed  as  traps  to  ensnare  the 
unwary,  or  defeat  the  substantial  ends  of  justice. 

If  a  party  fails  to  introduce  some  necessary  link  in  the  chain 
of  testimony,  to  make  out  his  case,  and  such  failure  is  evidently 
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the  result  of  oversight,  the  proper  course  for  the  defendant  is  to 
apply  for  a  nonsuit;  and  then  it  is  a  matter  of  discretion  with 
the  court  trying  the  cause,  to  permit  the  plaintiff  to  introduce 
further  evidence,  if  he  can,  to  supply  the  defective  link. 

If  the  party  cannot  supply  the  defect,  the  nonsuit  is  granted 
as  a  matter  of  course,  but  the  party,  by  his  laches,  does  not  lose 
his  debt.  His  only  punishment  will  be  the  costs  of  the  suit.  If 
the  plaintiff  offer  to  supply  the  defective  testimony,  permission  is 
usually  granted,  unless  by  so  doing  it  will  occasion  surprise,  or 
some  injury  to  the  opposite  party.  Hence  the  application  to  the 
court  to  receive  such  additional  testimony,  after  the  plaintiff  has 
closed  his  e^'idence,  is  addressed  to  the  sound  discretion  of  the 
court.  The  rules  of  law,  we  believe,  are  well  calculated  to  pro- 
mote the  great  objects  of  trials  before  a  jury;  but  the  practice  of 
resorting  to  a  demurrer  to  evidence,  where  the  defendant  discov- 
ers some  inadvertence  or  oversight  of  the  plaintiff,  ought  not  to 
be  encouraged. 

The  supreme  court  of  the  state  of  E'ew  York,  in  the  case  of 
Jackson  v;  Davis  (5  Cowen  123),  lays  down  what  we  think  the 
true  rule  on  this  subject.  They  say:  "  If  an  objection  which  can 
be  obviated  by  further  proof,  be  not  taken,  or  not  persisted  in,  at 
the  trial,  it  will  not  be  received  as  the  ground  of  a  motion  for  a 
new  trial."  If  a  court  will  not  grant  a  new  trial,  under  such  cir- 
cumstances, neither  ought  they  to  sustain  a  demurrer  to  evidence. 

If  the  jury,  in  assessing  the  contingent  damages  in  this  case, 
made  a  mistake,  the  proper  course  would  have  been  to  apply  to 
the  court  below  for  a  new  trial.  The  assessment  of  damages  by 
the  jury  is  not  a  ground  of  demurrer  to  evidence,  neither  can  the 
insufficiency  of  the  declaration  be  taken  advantage  of  in  this  way. 
(2  Tidd's  Pract.  914.) 

The  question  of  variance  between  the  declaration  and  evidence, 
was  disposed  of  in  another  case  between  the  same  parties.  {An- 
te 245.)     . 

The  judgment  is  therefore  affirmed  with  costs. 

Judgment  aflrmed. 


John   Coleman,  v.  John  Doe  ex.  dem.  "William    Henderson 

et.  al.  L*251] 

Appeal  from  Fulton. 

1.  Ejectmknt — death  of  lessors,  not  abate — In  the  trial  of  an  action  of  eject 
ment,  proof  of  the  decease  of  one  of  the  lessors  of  the  plaintiff,  or  that  no  such 
person  ever  existed,  is  inadmissable ;  the  death  of  one  or  all  of  the  lessors,  after 
the  commencement  of  the  suit,  would  not  abate  the  action. 

2.  ;  error  of  party  plaintiff.  If  an  action  of  ejectment  should  be  com- 
menced on  a  demise  from  a  deceased  person,  the  proper  course  would  be  to 
apply  to  the  court,  on  affidavit,  to  strike  such  demise  from  the  declaration. 

[17— Scam.     Yol.  2.] 
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3. ;  verdict.     Where,  in  an  action  of  ejectment,  the  proof  showed  that 

the  defendant  was  in  possession  of  only  seventy -three  acres  off  the  north  part 
of  the  land  described  in  the  declaration,  and  the  verdict  of  the  jury  and  the 
judgment  of  the  court  were  rendered  against  the  defendant  for  the  whole 
tract  of  land  containing  one  hundred  and  sixty  acres ;  Held,  that  there  was  no 
error. 

4. ;  form  of  judgment.  A  judgment  in  ejectment  is  a  recovery  of  pos- 
session, without  prejudice  to  the  right. 

5.  ;  wrongful  entry  under  writ.    Semhle,  that  should  a  party,  under  hi3 

writ  of  habere  facias  possessionem,  take  possession  of  more  land  than  was  re- 
covered by  the  verdict  of  the  jury,  or  should  he  attempt  to  disturb  the  posses- 
sion of  a  person  not  a  party  to  the  suit,  the  court  would,  in  a  summary  manner 
enquire  into  the  facts,  and  grant  a  writ  of  restitution,    (a) 

This  cause  was  tried  in  the  court  below  at  the  November  term, 
1839,  before  the  Hon.  Peter  Lott  and  a  jury.  A  verdict  was  ren- 
dered for  the  plaintiff,  upon  which  the  court  rendered  judgment, 
"  that  the  plaintiff  recover  from  the  defendant  his  said  term,  in 
the  said  declaration  mentioned,  unexpired  and  to  come,  &c.,  and 
that  a  writ  of  habere  facias  possessionem  be  awarded  him,"  &c. 
The  defendant  appealed  to  this  court. 

S.  T.  Logan,  for  the  appellant.  Cykus  "Walker,  for  the  ap- 
pellee. 

LocKWOoD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  ejectment  commenced  by  the  plaintiff,  on  demi- 
ses from  William  Henderson  and  several  others,  against  Cole- 
man for  the  recovery  of  the  northwest  quarter  of  section  26,  in 
T.  7  N.,  of  R.  4  E.  of  the  fourth  principal  meridian,  containing 
one  hundred  and  sixty  acres  of  land.  The  defendant  pleaded  not 
guilty.  On  the  trial  of  the  cause,  the  lessors  of  the  plaintiff'  read 
in  evidence,  to  the  jury,  a  patent  from  the  United  States  to  Wil- 
liam Henderson,  for  the  lot  in  question,  and  proved  that  Cole- 
man, at  the  time  of  the  commencement  of  the  suit,  was  in  posses- 
sion of  seventy-three  acres  of  said  land,  off  the  north  part. 

It  is  unnecessary  to  state  what  is  contained  in  the  bill  of  ex- 
ceptions in  relation  to  evidence  overruled,  instructions  asked  and 
refused,  and  exceptions  to  instructions  given,  as  they  only  relate 
to  two  points,  that  is,  in  relation  to  the  death  of  Henderson,  one 
of  the  lessors  of  the  plaintiff,  and  to  the  point  whether,  on  proof 
that  the  defendant  was  in  possession  of  only  seventy-three 
[*252]  acres,  the  plaintiff  was  entitled  to  recover  at  all,  and  if  so, 
whether  the  verdict  must  not  be  restricted  to  the  land  ac- 
tually proved  to  be  in  possession  of  the  defendant  below. 

On  the  first  point,  we  are  of  opinion,  that  all  testimony  in  rela- 
tion to  the  death  of  Henderson,  or  whether  such  a  person  ever 
existed,  was  irrelevant.  The  plaintiff  in  the  action  is  John  Doe, 
and  the  death  of  one  or  more,  or  all  of  the  lessors  of  the  plaintiff, 
after  the  commencement  of  the  suit,  would  not  abate  the  action. 
(Tillinghast's  Adams  on  Ejectment,  288.) 

Cases  Citing  Text.  tion  over  writ  of  possession.    Oetgen 

(a)    Court  rendering  judgment  in    v.  Ross  47  111.  142,  147. 
ejectment  exercises  equitable  jurisdic- 
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This  principle  settles  the  question,  that  all  proof  on  the  trial,  in 
relation  to  the  death  of  Henderson,  was  irrelevant,  and  correctly 
overruled.  Should  an  action  of  ejectment  be  commenced  on  a 
demise  from  a  deceased  person,  the  proper  course  would  be  to 
apply  to  the  court  below,  on  affidavit,  to  strike  from  the  declara- 
tion such  demise,  (i) 

The  other  point  made  in  this  case  is  without  merit.  The  ver- 
dict, although  a  general  one,  could  only  affect  the  defendant  be- 
low to  the  extent  of  his  possession.  The  effect  of  a  recovery  in 
ejectment  is  correctly  stated  by  Lord  Mansfield,  in  the  case  of 
tllyss  V.  Horde.  (1  Burr.  114.)  Ajudgment  in  ejectment,  says 
that  learned  judge,  "  is  a  recovery  of  the  possession  (not  of  the 
seisin  or  freehold)  without  prejudice  to  the  right,  as  it  may  after- 
wards appear,  that  was  between  the  parties.  He  who  enters  un- 
!  der  it,  in  truth  .and  substance,  can  only  be  possessed  according  to 
right,  prout  lex  postulat.  If  he  has  a  freehold,  he  is  in  as  a 
freeholder.  If  he  has  a  chattel  interest,  he  is  in  as  a  termor ;  and 
in  respect  of  the  freehold  his  possession  comes  according  to  right. 
If  he  has  no  title,  he  is  in  as  a  trespasser;  and,  without  any  entry 
of  the  true  owner,  is  liable  to  account  for  the  profits." 

This  is  the  obvious  and  established  construction  of  the  nature 
and  effect  of  a  judgment  in  the  action  of  ejectment.  Hence  no 
person  would  be  injured  by  the  general  verdict  of  the  jury,  al- 
though it  might  enable  the  party  to  take  possession  of  the  whole 
of  the  tract  mentioned  in  the  declaration.  So  far  as  Coleman  was 
concerned,  the  evidence  of  the  plaintiff  below  covered  the  whole 
tract,  and  he  had  the  same  right  to  recover  the  whole  tract,  as  he 
had  a  part. 

Should  a  party,  however,  under  his  writ  of  habere  facias  pos- 
sessionem, take  possession  of  more  land  than  was  recovered  by 
the  verdict;  or  should  he  attempt  to  disturb  the  possession  of  a 
person  not  a  party  to  the  suit,  the  court  would,  in  a  summary 
manner,  enquire  into  the  facts,  and  award  a  WTit  of  restitution.  {^) 
These  principles  in  relation  to  the  action  of  ejectment,  are 
amply  sufficient  to  protect  all  parties  from  any  injurious  [*258] 
effects  resulting  from  a  general  verdict  not  definitely  set- 
tling the  extent  and  description  of  the  land  recovered.  The 
judgment  is  affirmed  with  costs.  Judgment  affirmed. 

Note.    See  Camden  et  al.  v.  Robertson,  Post,  p.  507. 


Jefferson  "Weatheeford  v.  John  Wilson. 
Appeal  from,  Montgomery. 
1.  Practice — trial — demurrer  not  disposed  of — error.    Where  the  demur- 
rer of  the  plaintiff  to  the  pleas  of  the  defendant,  is  sustained  as  to  a  part  of 

{1)  Doe  ec  (Zem.  Marston  ef  al.v.  Butler,  3  Wend.  15H;  S&cksonexdem.  Low 
et  al.,  V.  Reynolds,  1  Caines  20 ;  Jackson  ex  dem.  Butler  et  al.  v.  Ditz,  1  Johns. 
Cas.  392 ;  Jackson  ex  dem.  Aikens  et  al.  v.  Bancroft,  3  Johns.  259. 

(2)  Ex  parte  Reynolds,  1  Caines  500 ;  Jackson  v.  Hasbrouk,  5  Johns.  866. 


254  Weatheeford  -y.  VriLSON.  [June  T. 

Syllabus — Opinion  of  the  Court. 

them,  and  no  decision  is  had  as  to  the  others,  it  is  error  in  the  court  to  submit 
the  cause  to  the  jury,  and  render  judgment  on  the  verdict,  without  disposing 
of  the  demurrer  as  to  the  latter,  (a) 

2.  Demurrer,  to  plea  overruled— judgment  or  plead  over.  Where  the  de- 
murrer of  the  plaintiff  to  the  pleas  of  the  defendant  is  overruled,  the  court 
should  render  judgment  for  the  defendant,  unless  the  plaintiff  obtain  leave  to 
"withdraw  his  demurrer  and  reply. 

3. ;  replicntion,  similiter  UTisigned.  Semble,  That  the  filing  of  a  replica- 
tion tendering  an  issue  where  the  similiter  is  not  signed,  does  not  cure  the 
irregularity,  unless  leave  be  obtained  to  withdraw  the  demurrer  and  reply. 

4.  Practice — overruling  new  trial,  assignable  for  error.  Under  §  2  of  the 
act  of  July,  1837,  amendatory  of  the  practice  act,  a  party  has  a  right  to  except 
to  an  opinion  or  decision  of  the  circuit  court,  overruling  a  motion  for  a  new 
trial;  and  where  such  motion  is  predicated  upon  the  ground  that  the  jury  de- 
cided contrary  to  the  evidence,  the  party  is  undoubtedly  entitled  to  have  the 
testimony  spread  out  in  a  bill  of  exceptions.  It  is  the  duty  of  the  judge  to 
sign  a  bill  of  exceptions  containing  the  testimony.  If  the  judge  has  not  pre- 
served minutes  of  the  testimony,  he  should  permit  the  party  excepting  to  make 
a  statement  of  the  evidence,  and  require  it  to  be  submitted  to  the  opposite 
party  for  correction ;  and  if  the  parties  cannot  agree,  the  judge  should  correct 
the  bill  from  the  best  lights  he  possesses. 

5.  BiLii  OF  Exceptions — refusal  to  sign.  It  is  the  duty  of  a  party  except- 
ing to  the  opinion  of  the  court,  to  prepare  a  correct  bill  of  exceptions,  and 
tender  it  to  the  judge,  and  if  the  judge  refuses  to  sign  it,  to  apply  to  the  su- 
preme court  for  a  writ  of  mandamus. 

This  cause  was  tried  in  the  court  below,  at  the  March  term, 
1839,  before  the  Hon.  Sidney  Breese  and  a  jury.  A  verdict  was 
rendered  for  the  plaintiff  for  $883,33^.  Judgment  was  rendered 
on  this  verdict.     The  defendant  appealed  to  this  court. 

S.  T.  Logan  and  J).  A.  Smith,  for  the  appellant,  Ctkus  Wal- 
ker, Usher  F.  Linder,  and  J.  S.  Greathouse,  for  the  appellee. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  (1) 
This  was  an  action  for  slander  and  libel,  commenced  by  Wilson 
against  Weatherford.  The  declaration  contains  two 
[*254]  counts.  The  first  count  alleges,  that  Wilson  was  a  post- 
master, and  that  Weatherford,  in  the  presence  of  Junot, 
Dagger,  and  others,  spoke  of  Wilson  these  false  words,  to  wit, 
"  Wilson  broke  open  my  letter  containing  money,  without  any 
authority  from  me;"  and  these  other  false  words,  to  wit,  "A 
letter  directed  to  myself,  containing  money,  was  broken  open  in 
the  post-office,  and  handed  to  me  by  Wilson,  with  the  seal  yet 
wet;  and  the  letter  was  broken  open  without  my  authority."  The 
second  count  states,  that  Weatherford  made  an  affidavit  in  which 
he  charged  Wilson,  being  postmaster,  with  breaking  open  a  letter 
containing  money,  directed  to  Weatherford,  without  authority 
from  Weatherford. 

From  the  confused  manner  in  which  this  record  is  made  out,  it 
is  almost  impossible  to  ascertain  with  precision,  how  the  various 
pleadings  were  disposed  of.  The  following  is  a  synopsis  of  the 
pleadings,  as  found  in  the  record.    The  cause  was  originally  com- 

(1)    Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause, 
(a)  See  notes  to  Nye  v.  Wright,  ante  232. 


ISiO.j  Weathebford  v.  Wilson.  255 

Opinion  of  the  Court. 

menced  in  the  Macoupin  circuit  court,  and  the  venue  changed  to 
Montgomery.  The  record  states  that  the  following  pleas  were 
tiled  before  the  change  of  venue,  to  wit,  No.  1,  to  the  tirst  count, 
that  the  words  spoken  are  true.  After  the  plea,  the  words  "  de- 
murrer," ''joinder,"  appear  on  the  record. 

Plea  No.  2,  to  the  lirst  count.  The  plaintiff  did  break  open  a 
letter  to  defendant,  in  which  was  enclosed  a  $20  bill,  without  any 
authority  from  defendant,  and  so  he  spoke  the  words  as,  &c. 
"  Traverse  and  issue." 

Plea  No.  3,  to  the  first  count.  Tlie  plaintiff  did  break  open  a 
letter  directed  to  defendant,  in  which  was  enclosed  a  $20  bill, 
wherefore  he  spoke,  &c.     "  Demurrer;"  "joinder." 

Plea  No.  4,  to  the  second  count.  The  plaintiff  did  break  open 
a  letter,  in  which  was  enclosed  a  bank  note  for  $20,  w^herefore 
defendant  made  and  published  the  affidavit.  "  Demurrer  ;" 
"  joinder." 

Plea  No.  5,  to  the  second  count.  The  plaintiff  did  break  open 
a  letter  directed  to  defendant,  in  which  was  enclosed  a  $20  bank 
note,  without  authority ;  wherefore  defendant  published  said  affi- 
davit as,  &c.     "  Demurrer." 

Plea,  not  numbered  in  record,  to  the  second  count.  The  state- 
ments made  in  affidavit  are  true;  wherefore  defendant  published, 
&c.     "  Traverse  and  issue." 

Plea  No.  6,  to  both  counts.  The  defendant  says,  before  the 
supposed  libel,  and  before  the  speaking  the  words,  the  plaintiff 
did  break  open  a  letter  directed  to  defendant,  in  which  was  en- 
closed a  $20  bill,  without  any  authority  from  defendant;  where- 
fore he  published  the  affidavit,  and  spoke  the  words  as  by  law  he 
might,  &c.     "Demurrer;"  "joinder." 

The  above  pleas,  with  the  accompanying  words  of  "  Demur- 
rer," "joinder,"  "traverse  and  issue,"  as  above  specified,  were 
filed  on  the  12th  of  September,  1838.  The  record  then 
states,  that  the  plaintiff  below,  on  the  13th  September,  [*255] 
1838,  filed  a  demurrer  written  out  in  full,  to  all  the  de- 
fendant's pleas,  but  it  is  not  joined.  On  the  25th  September, 
1838,  at  the  September  term  of  the  Montgomery  circuit  court, 
the  following  appears  on  the  record.  "  This  day  came  the  par- 
ties by  their  attorneys,  and  the  demurrer  pleaded  by  the  attorney 
for  the  plaintiff,  is  sustained  as  to  the  defendant's  third  and 
fourth  pleas;"  and  at  a  subsequent  day  of  the  same  term,  the 
cause  w^as  continued  on  an  affidavit  of  the  defendant. 

At  the  April  term,  1839,  of  said  court,  being  the  3d  day  of 
April,  the  defendant,  on  affidavits,  moved  for  a  continuance, 
which  being  denied,  (and  to  which  defendant  excepted,)  the 
record  there  states,  "  and  the  issues  being  joined,  thereupon  came 
the  jurors  of  the  jury,"  who  were  elected,  tried,  and  sworn,  &c., 
and  gave  a  verdict  on  the  4th  of  April,  for  the  plaintiff.  There- 
upon the  defendant  moved  for  a  new  trial,  on  several  grounds, 
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one  of  wliich  Avas,  tliat  the  verdict  was  against  the  facts  of  the 
case,  which  being  overruled,  the  defendant  excepted.  The  bill  of 
exceptions  states,  that  "  the  counsel  for  the  defendant  offered  to 
have  the  facts  of  the  cause  as  stated  by  the  witnesses  respectively, 
spread  out  in  this  bill  of  exceptions,  which  offer  the  court  refused, 
on  the  ground  that  the  testimony  had  not  been  taken  in  writing 
by  the  court." 

The  record  then  contains  some  unnecessary  and  irrelevant  mat- 
ters, and  then  says,  "  And  afterwards,  at  the  same  term  of  the 
same  court,  the  plaintiff,  by  his  attorneys,  filed  the  following  rep- 
lication." This  replication  tenders  an  issue  to  the  defendant's 
first,  second,  fifth,  and  sixth  pleas.  It  does  not,  however,  appear 
that  the  defendant's  counsel  signed  the  similiter,  nor  does  it  ap- 
pear that  the  plaintiff  obtained  leave  of  the  court  to  withdraw 
any  of  the  demurrers  in  the  cause. 

On  the  6th  of  April,  1839,  the  court  below  gave  judgment  for 
the  plaintiff  on  the  verdict. 

Among  other  errors  assigned  are  the  following,  first,  that  the 
court  erred  in  not  rendering  judgment  for  the  appellant,  on  over- 
ruling the  appellee's  demurrer  to  the  appellant's  first,  fifth,  and 
sixth  pleas;  and  secondly,  in  refusing  to  spread  out  in  the  bill  of 
exceptions,  the  evidence  given  in  the  case,  on  overruling  the  ap- 
pellee's motion  for  a  new  trial. 

From  the  synopsis  of  the  pleadings  that  we  have  made,  it  does 
not  appear  that  any  decision  was  made  by  the  court  below  on  the 
demurrer  to  the  lirst,  lifth,  and  sixth  pleas.  The  record  only 
states,  that  the  demurrer  to  the  defendant's  third  and  fourth  pleas, 
was  sustained.  This  decision  left  the  demurrer  to  the  first,  fifth, 
and  sixth  pleas  undecided.  That  both  parties  understood  the  de- 
murrer to  these  pleas  to  be  ovei-ruled,  is  evident  from  the 
[*256]  fact  that  the  appellant  has  assigned  for  error,  that  the 
court  below  did  not  render  judgment  for  him  on  such  de- 
cision. And  the  appellee,  subsequently  to  the  trial,  filed  a  rep- 
lication to  these  pleas,  but  without  having  obtained  leave  of  the 
court,  either  before  or  after  the  trial,  to  withdraw  his  demurrer 
and  reply.  Assuming  it  then  as  true,  that  the  demurrer  to  these 
pleas  was  overruled,  and  the  pleas  held  good,  it  was  the  duty  of 
the  court  below  to  have  given  judgment  for  the  defendant,  unless 
the  plaintiff  obtained  leave  to  withdraw  the  demurrer  and  reply. 
These  pleas  were  in  bar  to  both  counts  in  the  declaration,  and,  if 
good,  barred  the  action.  But  assuming  the  fact  to  be  that  the 
demurrer  to  these  pleas  is  still  undecided  in  the  court  below,  it 
was  error  to  have  given  judgment  on  the  issues  joined,  without 
having  first  decided  on  the  validity  of  these  pleas.  Take,  then, 
either  view,  and  the  judgment  below  is  erroneous. 

In  relation  to  the  second  error  relied  on,  we  are  of  opinion  that 
the  appellant  has  mistaken  his  remedy.  By  the  second  section  of 
the  act  entitled,  "  An  act  to  amend  the  act  entitled  an  act  con 
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cerning-  practice  in  courts  of  law,"  (Acts  of  July,  1837,)  passed 
21st  July,  1837,  (Gale's  Stat.  540,)  a  party  has  a  right  to  except 
to  opinions  or  decisions  of  the  circuit  court,  in  overruling  motions 
for  new  trials. 

When  tlie  motion  for  a  new  trial  is  predicated  upon  the  assump- 
tion that  the  jury  decided  contrary  to  the  evidence,  the  party  is 
undoubtedly  entitled  to  have  the  testimony  spread  out  in  a  bill  of 
exceptions,  to  enable  him  to  assign  for  error  in  this  court,  any 
error  that  may  have  intervened  in  overruling  such  motion.  AVhen 
such  a  case  is  brought  into  this  court,  it  is  our  duty  to  make  such 
decision  as  the  court  below  should  have  made.  How  can  this 
court  know  whether  the  circuit  court  decided  correctly  in  refusing 
to  grant  a  motion  for  a  new  trial,  because  the  jury  decided  con- 
trary to  evidence,  unless  that  evidence  is  furnished  to  this  court? 
It  was  no  doubt  the  duty  of  the  judge  below  to  have  signed  a  bill 
of  exceptions  containing  the  testimony;  and  if  the  judge,  as 
stated  by  him,  had  not  preserved  minutes  of  the  testimony,  he 
should  have  permitted  the  party  to  have  made  out  a  statement  of 
the  evidence,  and  required  it  to  be  submitted  to  the  opposite 
party  for  correction ;  and  if  the  parties  could  not  agree  what  the 
evidence  was,  the  judge  should  then  have  corrected  the  bill  with 
the  best  lights  he  possessed.  It  was  the  defendant's  legal  right 
to  except,  and  the  omission  of  the  judge  ought  not  to  prejudice 
that  right.  We  think,  however,  it  was  the  duty  of  the  defend- 
ant's counsel  to  have  prepared  a  correct  bill  of  exceptions,  and 
tendered  it  to  the  judge,  and  then,  if  the  judge  had  refused  to 
sign  it,  the  proper  course  would  have  been  to  have  applied  to  this 
court  for  a  TnandaTnus. 

The  judgment  is  reversed  with  costs,  and  the  cause  re-    [*257] 
manded,  with  instructions  to  the  court  below  to  decide 
the  demurrer  to  the  first,  fifth,  and  sixth  pleas,  and  thereupon 
proceed  in  the  cause  according  to  law,  and  the  practice  of  the 
court. 

Judgment  reversed. 


Albert  Shepard  -y.  William  B.  Ogden. 
Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Process — to  another  county— jurisdiction.  An  affidavit  cannot  give  juris- 
diction to  a  court  to  send  its  process  out  of  the  county;  the  jurisdiction,  if  it 
exists,  must  appear  from  the  declaration,    (a) 

2.  ;  .    A  declaration  in  assumpsit,  in  the  municipal  court  of  the 

city  of  Chicago,  in  a  case  where  process  is  served  upon  a  defendant  out  of 
Cook  county,  and  in  the  county  in  which  he  resides,  should  state  that  the  con- 

Cases  CiTiNa  Text.  times  since  this  decision  was  rendered. 

(ffl)  The,  statutes  regulating  the  con-  For  statutory  provisions  in  force  in 

ditions  upon  which  original  process  1885,  see,  S.  «fe  C's  Stats.,  Practice, 

may  be  sent  to  a  foreign  county  for  Ch.  110,  ■fTTT    2,    3 ;    Cothran's    Stats! 

service,  have  been  amended  several  (1885)  p.  1090. 
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tract  was  specifically  made  payable  in  the  county  of  Cook,  or  that  the  plaintiff 
resides  in  that  county,  and  the  cause  of  action  arose  therein. 

3.  Pleading — declaration;  averment  of  jarisdiction.  The  general  statement 
in  a  declaration,  under  a  videlicit,  that  on  a  particular  day,  and  at  a  particular 
place,  the  defendant  was  indebted  to  the  plaintiff,  is  no  averment  that  the 
cause  of  action  arose  in  that  place. 

4.  Surety — when  right  of  action  accrues.  The  cause  of  action  against  a 
principal  debtor  in  favor  of  his  surety,  accrues  when  the  surety  pays  the  debt, 
not  before.    (6) 

5.  Pleading — amendment  of  declaration  under  motion.  Where  a  motion  was 
made  to  quash  a  writ  on  the  ground  of  a  want  of  jurisdiction  in  the  court  to 
issue  it,  on  account  of  defects  in  the  declaration,  and  the  plaintiff  asked  leave 
to  amend  his  declaration,  which  was  granted :  Held,  that  this  was  a  virtual 
overruling  of  the  motion. 

6.  Plea  to  jurisdiction — rule  and  exception.  The  rule  that  a  plea  to  the 
jurisdiction  of  the  court,  or  in  abatement,  must  be  pleaded  at  the  return  term 
of  the  process,  and  before  the  party  has  entered  a  full  appearance  in  the 
cause,  has  its  exceptions.  One  of  these  exceptions  is,  where  the  declaration  is 
not  filed  at  the  first  term.  In  that  case  the  defendant  is  not  bound  to  plead 
either  to  the  jurisdiction  or  in  abatement,  until  the  plaintiff  is  in  a  situation  to 
call  upon  him  for  a  plea. 

This  cause  was  tried  in  the  court  below,  at  the  November  term, 
1837,  before  the  Hon.  Thomas  Ford.  Judgment  was  rendered 
for  the  plaintiff  for  $876.45  and  costs.  The  defendant  prosecuted 
a  writ  of  error  to  this  court. 

TJri  Osgood,  for  the  plaintiff  in  error,  cited  Const,  of  Illinois, 
Art.  8,  §  1,  15;  Acts  of  1837,  75-7,  §  6i^,  75,  78,  81;  Idem  81,  § 
1;  Bell  V.  The  People,  1  Scam.  397;  Key  v.  Colhns,  1  Scam. 
403. 

J.  Young  Scammon,  for  the  defendant  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  commenced  by  Ogden  against  Shep- 
ard,  in  the  municipal  court  of  the  city  of  Chicago.  The  first 
process,  which  was  a  capias,  was  founded  on  the  usual  affidavit, 
that  the  plaintiff  would  be  in  danger  of  losing  his  debt  in  case  the 
defendant  was  not  held  to  bail ;  and  that  the  indebtedness 
['"258]  arose  in  the  city  of  Chicago,  and  that  the  plaintiff  was  a 
resident  of  said  city.  The  capias  was  directed  to  the 
sheriff'  of  the  county  of  Will,  where  the  defendant  was  arrested 
and  held  to  bail. 

The  declaration,  as  originally  filed,  contained  the  common 
money  counts,  with  a  count  on  an  insimul  computa^ssent.     The 

If  process  issues  to  foreign  county  Statute  which  prohibits  suing  per- 

declaration   must    contain    averment,  son  out  of  county  in  which  he  resides 

showin'i-  case  to  be    within    statute,  or  may  be  found  merely  confers  priv- 

Brown  *^ .  Bodwell,  4  Scam.  302,  303 ;  ilege  on  him,  which  he  will  be  pre- 

Semple  «.  Anderson,  4  Gilm.  546,558;  sumed  to  have  waived,  unless  he  in- 

Haddock^j.  Waterman,  11111,474,476.  sists  upon  it  by  motion   or   plea  in 

Under  statute  in  force  in  1848,  cir-  abatement.    Former  cases  overruled, 
cuit  court  having  acquired  jurisdiction  Kenney  v.  Greer,  13  111.  483,  443. 
to  issue   process  beyond  its  territorial  (6)    Rule,  stated  in  head  note,  re- 
limits     defendant  may  be  served  in  lied  upon  arguendo.    Bonham  v.  Cal- 
any  county  in  which  he  may  be  found,  loway,  13  111.   G8,  73. 
Linton  v.  Anglin,  12  111.,  284. 
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declaration  states  that  ''  the  defendant  heretofore,  to-wit,  on  the 
19th  of  June,  1837,  at  the  city  of  Chicago,  was  indebted,"  &c., 
but  contains  no  averment  that  the  plaintiff  was  a  resident  of  the 
city  of  Chicago,  or  that  the  cause  of  action  arose  there,  except  as 
above  stated. 

Appended  to  the  declaration  is  the  copy  of  a  note  on  which  it 
is  said  the  action  is  brought,  made  by  the  plaintiff  and  the  de- 
fendant, the  defendant  as  principal,  and  the  plaintiff  as  surety, 
payable  to  the  State  Bank  of  Illinois  at  their  branch  at  Chicago. 
Also  an  account  in  the  following  words: 

"Albert  Shepard  to  William  B.  Ogden,  .  Dr. 

To  amount  paid  for  Shepard  on  the  above  note,      .     $1,UU0 
"  money  due  and  owing  from  Shepard,       .         .  1,00U" 

At  the  return  term  of  the  capias  ad  resjjondendum,  the  de- 
fendant below  appeared  and  moved  the  court  to  quash  the  writ 
issued  in  said  cause,  for  want  of  jurisdiction  in  the  clerk  to  issue 
the  same  to  Will  county,  which  the  plaintiff  resisted;  and  after 
argument  of  the  motion,  which  the  court  took  time  to  consider, 
the  plaintiff  moved  the  court  for  leave  to  amend  the  declaration, 
which  leave  was  granted  without  disposing  of  the  motion  to  quash 
the  writ.  And  thereupon  the  plaintiff  amended  the  declaration 
by  inserting  the  words,  after  the  plaintiff's  name  in  the  com- 
mencement of  the  declaration,  "  who  is  a  resident  of  the  said 
city  of  Chicago."  Whereuj)on  the  defendant  moved  the  court  to 
continue  the  cause  on  the  ground  of  a  material  amendment  to  the 
declaration;  which  motion  was  sustained,  and  the  cause  con- 
tinued. At  the  next  term  the  defendant  filed  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  court,  averring  that  he  was  a 
resident  of  the  county  of  Will,  and  that  the  court  had  no  jurisdic- 
tion over  his  person.  To  this  plea  was  appended  an  affidavit  of 
the  defendant,  of  the  truth  of  his  plea.  The  plaintiff  below  de- 
murred to  this  plea,  and  the  defendant  joined  in  demurrer. 

The  court  sustained  the  demurrer,  and  the  defendant  not  further 
answering,  a  judgment  by  default  was  entered,  and  the  damages 
assessed  by  a  jury  at  $876.45.  The  court  gave  judgment  thereon. 
A  variety  of  errors  have  been  assigned ;  it  is,  however,  only  nec- 
essary to  enquire  whether  the  municipal  court  lawfully  exercised 
jurisdiction  in  this  case.  Without  deciding  the  question  whether 
the  late  municipal  court  had,  in  any  case,  right  to  issue  its  orig- 
inal process  into  any  other  county  than  the  county  of  Cook,  "it 
clearly  had  no  jurisdiction  in  this  case.  This  court  has  hereto- 
fore decided  that  an  affidavit  could  not  give  jurisdiction. 
The  jurisdiction,  if  it  exists,  must  appear  in  the  decla-  [*259] 
ration.  In.  the  case  of  Key  v.  Collins^  (1  Scam.  403,) 
decided  at  the  December  term,  1837,  this  court  say,  that  the  cir- 
cuit courts  are  authorized  to  direct  original  process  to  a  different 
county  from  that  in  which  the  action  is  commenced,  in  three 
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cases  only.  "  First,  the  plaintiii'  may  commence  an  action  in  the 
county  where  he  resides,  if  the  cause  of  action  accrued  in  such 
county ;  Secondly,  the  act  authorizes  an  action  to  be  commenced 
in  any  county  where  the  contract  is  specihcally  made  payable, 
without  regard  to  the  residence  of  the  plaintiff;  and,  thirdly, 
where  there  are  several  defendants  residing  in  different  counties, 
the  plaintiff  may  commence  his  action  either  in  the  county  where 
the  cause  of  action  accrued  and  in  which  he  resides,  or  in  any 
county  where  one  or  more  of  the  defendants  reside."  In  the  case 
at  bar,  if  the  plaintiff  had  a  right  to  direct  his  capias  to  Will 
county,  it  must  be  under  that  part  of  the  statute  which  authorizes 
a  defendant  to  be  sued  in  the  county  where  the  plaintiff  resides. 
But  under  this  part  of  the  statute,  this  court,  in  the  case  of  Col- 
lins V.  ICei/,  say,  "Two  facts  must  concur;  the  cause  of  action 
must  accrue,  and  the  plaintiff  reside  in  the  same  county." 

The  declaration,  as  originally  filed,  was  deficient  in  two  partic- 
ulars. It  contained  no  averment  that  the  plaintiff  below  was  a 
resident  of  the  county  of  Cook,  and  no  sufficient  averment  that 
the  cause  of  action  accrued  in  that  county. 

The  general  statement  in  a  declaration,  under  a  videlicit,  that 
on  a  particular  day,  and  at  a  particular  place,  the  defendant  was 
indebted  to  the  plaintiff,  is  no  averment  that  the  cause  of  action 
arose  in  that  place.  One  man  indebted  to  another,  is  indebted  to 
his  creditor,  whoever  that  creditor  may  happen  to  be,  and  the 
words  contained  in  the  declaration  were  mere  words  of  form,  and 
are  intended  as  words  laying  a  venue,  and  are  not  designed  to 
show  or  give  jurisdiction;  and  the  plaintiff,  under  them,  could 
give  evidence  of  an  indebtedness  contracted  at  another  time  and 
place. 

The  defendant  was  consequently  entitled  to  the  benefit  of  his 
motion  to  quash  the  writ. 

The  subsequent  motion  of  the  plaintiff  to  amend  his  declara- 
tion, and  the  amendment  made  in  consequence  thereof,  admitting 
the  right  of  a  party  to  have  an  amendment  of  his  proceedings,  so 
as  to  give  a  court  jurisdiction,  did  not  effect  the  object.  The 
declaration  still  remained  without  an  averment  that'  the  cause  of 
action  arose  in  Cook  county.  Nor  does  a  reference  to  the  copies 
of  the  note  and  account  at  the  end  of  the  declaration,  if  it  were 
proper  to  use  them  as  a  part  of  the  declaration,  give  the  court 
jurisdiction.  The  note  is  neither  sued  or  declared  on;  and  it 
merely  shows  the  fact  that  the  plaintiff  was  surety  for  the  defend- 
ant. That  fact  did  not  give  the  plaintiff  a  right  of  action 
[*260]  against  the  defendant.  When  a  surety  pays  the  money, 
the  law  raises  an  implied  assumpsit  that  the  original 
debtor  will  repay  the  security  the  amount  he  has  been  compelled 
to  pay,  in  consequence  of  his  being  surety.  The  cause  of  action 
then  accrued  when  the  plaintiff  paid  the  money  to  the  bank ;  but 
the  account  does  not  state  where  he  paid   the  money  on  the 
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note,  nor  does  it  state  where  the  second  item  of  the  account  was 
contracted. 

The  court,  then,  notwithstanding  the  amendment  of  the  decla- 
ration, should  have  granted  the  motion  to  quash  the  capias. 

It  was,  however,  urged  on  the  argument,  that  the  defendant 
below,  by  asking  a  continuance  of  the  cause,  after  the  court 
granted  leave  to  amend  the  declaration,  had  waived  his  motion ; 
and  that  at  the  next  term,  it  was  too  late  to  plead  in  abatement. 
The  court,  by  granting  leave  to  amend,  virtually  overruled  the 
defendant's  motion  to  quash,  as  the  object  of  the  amendment  was 
to  show  jurisdiction  in  the  court.  The  defendant  consequently 
waived  nothing.  It  also  appears  from  the  record,  that  the  leave 
to  amend  the  declaration,  and  the  continuance  of  the  cause,  based 
on  the  leave  to  amend,  occurred  on  the  13th  of  July,  1837;  and 
the  amendment  was  actually  made  on  the  21st  of  August,  1837, 
which  was  probably  after  the  adjournment  of  court.  The  rule  of 
law  that  a  plea  to  the  jurisdiction  of  the  court,  or  in  abatement, 
must  be  pleaded  at  the  return  term  of  the  process,  and  before  the 
party  has  entered  a  full  appearance  in  the  cause,  has  its  excep- 
tions. One  of  these  exceptions  is,  where  the  declaration  is  not 
tiled  at  the  first  term.  In  that  case,  the  defendant  is  not  bound 
to  plead  either  to  the  jurisdiction  or  in  abatement,  until  the  plain- 
tiff is  in  a  situation  to  call  upon  him  for  a  plea. 

In  the  case  at  the  bar,  there  was  no  declaration  filed  in  the 
cause,  which  the  defendant  was,  by  the  practice  of  the  court, 
bound  to  answer  at  all,  until  the  next  term  after  the  amendment 
was  made. 

The  plea  to  the  jurisdiction  was  therefore  filed  in  due  time, 
and  upon  the  principles  above  laid  down,  ought  to  have  been  sus- 
tained, and  the  writ  quashed. 

The  judgment  must  consequently  be  reversed  with  costs,  and  a 
judgment  be  entered  that  the  writ  be  quashed. 

Judgment  reversed. 
Note. — See  Beaubien  o.  Brinckerhoff  and  note,  post,  269. 


LuciEN  Bekkt,  admr.  of  Garrison  W.  Berry,  v.  John  [*261] 

Savage  et  al. 

Error  to  Morgan. 

_  1.  Non-suit— ptow^i^'s  right  until  jury  charged.  In  order  to  bar  the  plain- 
tifl's  right  to  submit  to  a  non-suit,  the  jury  must  have  the  whole  of  the  case,  in- 
cluding not  only  all  the  evidence,  but  the  instructions  of  the  court.  Conse- 
quently, if,  for  any  cause,  the  jury  retire  from  the  bar  without  having  the  whole 
of  the  case  on  which  they  are  to  render  a  verdict,  the  plaintiff's  right  to  submit 
to  a  non-suit  is  not  taken  away,    (a) 

3.    ;  application  of  rule.    Where,  in  an  action  upon  a  note  alleged 

Cases  Citing  Text,  plaintiff  to  take  non-suit  after  verdict. 

(o)  Court  has  no  discretion  to  allow    Ross  v.  City  of  Chicago,  12  111.,  360. 
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in  the  declaration  to  have  been  payable  in  1830,  a  note  was  produced  and  read 
in  evidence  without  objection,  payable  in  "one thousand  eighteen  hundred 
and  thirty ;"  and  the  jury,  after  having  retired  to  consider  of  their  verdict, 
returned,  into  conrt,  and  inquired  of  the  court,  whether  the  note  was  to  be  con- 
sidered by  them  as  it  read,  and  the  court  informed  the  jury,  that  thej^  were 
bound  to  consider  the  note  as  it  read,  and  as  not  being  due  until  the  time  ex- 
pressed on  its  face ;  and  if,  from  reading  the  note,  it  did  not  appear  to  be  due, 
they  must  find  for  the  defendants,  and  the  plaintiff  thereupon  moved  the 
court  to  permit  him  to  take  a  non-suit,  which  was  refused.  Held,  that  the 
court  erred  in  refusing  the  motion,     (b) 

3.    ;  .     Quere.    Whether,  under  the  circumstances  of  this  case,  the 

court  would  not  have  been  justified  in  charging  the  jury,  that  they  had  a  right 
to  consider  the  note  as  due,  if  they  believed,  from  the  face  of  the  note,  that 
the  word  "  eighteen  "  was  written  by  mistake  for  "  eight." 

This  cause  was  tried  in  the  court  below,  at  the  June  term,  1837, 
before  the  Hon.  James  H.  Ralston  and  a  jury.  Verdict  and  judg- 
ment were  rendered  for  the  defendants.  The  cause  is  brought 
into  this  court  by  writ  of  error. 

Wm.  Thomas,  for  the  plaintiff  in  error.  E.  D.  Baker,  for  the 
defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  The 
following  bill  of  exceptions  was  taken  on  the  trial  of  this  cause, 
to  wit:  "  Be  it  remembered,  that  on  the  trial  of  this  cause,  after 
the  evidence  had  been  submitted  to  the  jury,  and  the  jury  had 
retired  to  consider  of  their  verdict,  the  jury  returned  into  court, 
and  inquired  whether  or  not  the  note  was  to  be  considered  by 
them  as  it  read.  The  note  had  been  read  to  the  jury  as  evidence, 
under  the  declaration,  without  objection,  but  upon  the  return  of 
the  jury  into  court,  and  their  making  the  inquiry  aforesaid,  it 
appeared,  upon  examination  of  the  note,  that  it  was  made  paya- 
ble on  the  day  of one  thousand  eighteen  hundred  and  thirty. 

"  The  variance  between  the  note  ana  the  declaration  had  not 
before  been  discovered  by  the  court,  or  mentioned  by  the  counsel 
on  either  side. 

"  The  court  informed  the  jury,  that  they  were  bound  to  con- 
sider the  note  as  it  read,  and  as  not  being  due  until  time  ex- 
pressed on  its  face ;  and  if,  from  the  reading  of  the  note,  it 
[*262]  did  not  appear  to  be  due,  they  must  find  for  the  defend- 
ants. Whereupon,  the  plaintiff's  counsel  stated  that  he 
had  never  before  discovered  the  variance  between  the  note  and 
the  declaration,  and  moved  the  court  to  permit  him  to  suffer 
a  non-suit,  which  motion  being  objected  to  by  the  defendant's 
counsel,  the  court  overru.led,  and  refused  to  permit  the  plaintiff 
to  suffer  a  non-suit.     The  plaintiff,  by  his  counsel,  excepts,"  &c. 

The  assignment  of  errors  questions  the  correctness  of  the  in- 
structions to  the  jury,  and  the  refusal  to  permit  the  plaintiff  to 
suffer  non-suit. 

At  common  law,  a  plaintiff  was  permitted  to  take  a  non-suit,  at 

(b)  Evidence  must  conform  to  and  cited.  Wheeler  ■«.  Reed,  36  111.,  81,  86. 
support  pleadings;    Berry  v.  Savage, 
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any  time  before  the  verdict  was  rendered  in  court.  (  Wooster  v. 
Burr,  2  Wend.  95.)  But  bj  the  13th  section  of  "  an  act  regulat- 
ing the  practice  in  the  supreme  and  circuit  courts  of  this  state, 
and  for  other  purposes,''  passed  March  22,  1819,  it  is  provided, 
that  "  every  person  desirous  of  suffering  a  non-suit  on  trial,  shall 
be  barred  therefrom,  unless  he  do  so  before  the  jury  retire  from 
the  bar."     (R.  L.  486;  Gale's  Stat.  528.) 

In  order  to  bar  the  plaintiff's  right  of  submitting  to  a  non-suit, 
the  jury  must  have  the  whole  of  the  case,  including  not  only  all 
the  evidence,  but  the  instructions  of  the  court.  Consequently,  if, 
for  any  cause,  the  jury  retire  from  the  bar  without  having  the 
whole  of  the  case  on  which  they  are  to  render  verdict,  the  plain- 
tift''s  right  to  submit  to  a  non-suit  is  not  taken  away. 

Many  cases  might  be  put,  where  the  greatest  injustice  would 
result  if  this  were  not  the  rule. 

The  facts  in  this  case,  however,  show  the  necessity  of  constru- 
ing the  statute  in  the  manner  above  indicated. 

Had  the  defendants  objected  to  the  reading  the  note  in  evi- 
dence, or  had  they  discovered  the  variance  before  the  jury  went  out, 
there  can  be  no  doubt  that  the  note  would  have  been  rejected  by 
the  court,  and  the  consequence  would  have  been,  that  the  plaintiff 
would  have  been  non-suited.  The  objection  ought  strictly  to  have 
been  by  defendants  to  receiving  the  note  in  evidence ;  and  it  perhaps 
may  well  be  doubted,  whether  under  the  circumstances  of  the 
case,  the  court  would  not  have  been  justified  in  charging  the 
jury,  that  they  had  a  right  to  consider  the  note  as  due,  if  they  be- 
lieved from  the  face  of  the  note,  that  the  word  "  eighteen  "  was 
written  by  mistake  for  "  eight."  Without  intending,  however, 
definitely  to  decide  this  point,  we  are  clearly  of  opinion,  that  the 
plaintiff  had  a  right  to  submit  to  a  non-suit,  when  the  instructions, 
were  given.  For  not  permitting  the  plaintiff  to  suffer  a  non-suit 
the  judgment  below  is  reversed  with  costs  and  judgment  of  non- 
suit rendered  in  this  court. 

Judgment  reversed. 
Note.    See  Berry  v.  Savage  et  al,  in  chancery,  post,  261. 


John  E.  Vance  et  al.  v.  Isaac  Fdnk.  [^263] 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Summons — return  defective,  cured  by  plea.  Where  the  return  of  an  officer 
to  a  summons  is  defective,  appearance  and  pleading  in  chief  cures  the  defect, 
(a) 

2.  Note— «eaZ.  A  statement  in  a  note,  that  it  is  sealed,  where  no  seal  is 
affixed,  does  not  make  the  note  a  sealed  instrument. 

3.  Evidence — name  not  put  in  issue.    In  an  action,  by  Isaac  and  Jesse 

Cases  Citing  Text.  Gibson  v.  Powers,  16  111.,  355,  356. 

(a)  Rule  stated  in  head  note  enforced. 
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Funk,  on  a  promissory  note  payable  to  I.  and  J.  Funk,  it  is  unnecessary,  unless 
a  mistake  in  the  names  is  pleaded  in  abatement,  to  prove  the  christian  names 
of  the  payees,     (b) 

4.    ;  execution  of  writing  not  in  issue     In  an  action  against  John  E. 

Vance  and  Josiah  S.  Breese,  upon  a  promissory  note  made  by  "  J.  E.  Vance  & 
Co.,''  no  evidence  was  given  of  the  partnership  of  the  defendants,  except  that 
a  witness  stated,  that  he  presented  the  note  to  Breese,  who  stated  that  the  de- 
mand was  just,  and  that  he  would  in  a  short  time  pay  it:  Held,  that  the  plea 
of  non  assumpsit,  unless  verified  by  affidavit,  under  the  statute,  did  not  put  in 
issue  the  execution  of  the  note,  as  to  Vance,  and  that  the  confession  of  Breese 
was  sufficient  for  the  court  to  infer,  that  he  was  the  partner  of  Vance. 

5.  QoMWV?,— jurisdiction  admitted.  The  municipal  court  of  the  city  of 
Chicago,  although  an  inferior  court  according  to  the  constitution,  is  at  com- 
mon law,  a  superior  court  of  general  jurisdiction,  although  limited  territorially. 
The  rule  of  law  in  relation  to  courts  of  this  description  is,  that  jurisdiction  is 
presumed,  unless  the  contrary  expressly  appears ;  and  that  by  appearing  and 
pleading,  the  jurisdiction  is  admitted. 

This  cause  was  tried  in  the  court  below,  at  the  September  term, 
1838,  before  the  Hon.  Thomas  Ford,  without  a  jury.  Judgment 
was  rendered  for  the  plaintilffs  for  the  sum  of  $721.25,  and  costs 
of  suit.     The  defendants  appealed  to  this  court. 

Francis  Payton,  for  the  appellants.  Giles  Spring  and  J. 
Young  Scammon,  for  the  appellees. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  ("Wil- 
son, chief  justice,  was  not  present  on  the  argument  of  this  cause.) 
This  was  an  action  of  assumpsit  on  a  promissory  note,  com- 
menced by  Isaac  and  Jesse  Funk  against  Vance  and  Breese,  the 
appellants. 

A  summons  was  issued  to  the  high  constable  of  the  city  of 
Chicago,  and  was  returned  served  by  him  on  Breese,  one  of  the 
defendants.  At  the  same  time,  another  summons  was  issued  to 
the  county  of  Winnebago,  and  returned  served  on  Yance,  by  the 
sheriff  of  that  county.  The  defendants  appeared  and  ylea.ded  non 
assumpsit,  and  agreed  that  the  court  should  try  the  issue  without 
a  jury.  On  the  trial  of  the  cause,  the  plaintiffs  read  a  note  in 
evidence,  as  follows,  to  wit:  "On  the  twenty -fifth  day  of  May 
next,  for  value  received,  we  promise  to  pay  I.  &  J.  Funk,  or 
bearer,  six  hundred  and  seventy  dollars,  at  Taylor,  Breese  &  Co.'s 
store  in  Chicago,  Ills.     Given  under  our  hands  and  seals  this  10th 

of  Feb'y,  1837.  J.  E.  Yance  &  Co.' 
[*264]  The  plaintiffs  proved  by  a  witness,  that  he  presented  the 
note  to  Josiah  S.  Breese,  who  stated  that  the  demand  was 
just,  and  that  he  would,  in  a  short  time,  pay  it.  After  the  evi- 
dence was  given,  the  defendants  below  moved  the  court  for  a  non- 
suit, on  the  ground  that  the  note  produced  in  evidence,  was  a 
sealed  instrument,  and  that  the  plaintiffs  had  offered  no  evidence 
of  the  partnership  of  either  plaintiffs  or  defendants ;  which  motion 
the  court  overruled,  and  gave  judgment  for  the  plaintiffs.  It  is 
relied   upon  as  error,  that   the   municipal  court  of  the   city  of 

(6)  There  is  no  variance  between    in  evidence  signed  "J.  C."     Picker- 
allegation  in  declaration  that  note  was    ing  v.  Pulsifer,  4  Gilm.,  79,  83. 
made  by  "  John  C,"  and  note  offered 
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Chicago  had  not  jurisdiction  over  the  defendants,  or  at  least  one 
of  them.  After  appearance  and  pleading  in  chief,  it  is  too  late 
to  raise  this  objection.  The  municipal  court  of  the  city  of 
Chicago,  although  an  inferior  court  according  to  the  constitution 
of  this  state,  is,  at  common  law,  a  superior  court  of  general  juris- 
diction, although  limited  territorially.  The  rule  of  law  in  rela- 
tion to  courts  of  this  description,  is,  that  jurisdiction  is  pre- 
sumed, unless  the  contrary  expressly  appears,  and  that  by  appear- 
ing and  pleading,  the  jurisdiction  is  admitted,  (1  Chit  Plead, 
425,) 

It  is  also  assigned  for  error,  that  the  return  of  the  sheriff  of 
Winnebago  county  is  not  sufficient.  If  the  return  of  the  sheriff 
was  defective,  the  appearance  and  pleading  in  chief  cured  the  de- 
fect,    {Easton  et  at.  v.  Altum,  1  Scam.  250.) 

The  objection,  that  the  note  was  a  sealed  instrument,  is  without 
foundation.  The  statement  in  the  note,  that  it  is  sealed,  where 
no  seal  is  affixed,  does  not  make  the  note  a  sealed  instrument, 

No  evidence  was  necessary  to  prove,  that  the  plaintiffs'  names 
were  Isaac  and  Jesse  Funk,  If  any  mistake  was  made  in  their 
christian  names,  it  was  necessary  to  plead  it  in  abatement,  {Col- 
lins et  at.  V.  Avery  et  al.,  decided  at  this  term.     Post.) 

The  name  of  Vance,  one  of  the  defendants,  being  signed  to  the 
note,  the  plea  of  non  assumpsits  unaccompanied  by  an  affidavit 
of  its  truth,  did  not  put  the  question  of  the  execution  of  the  note 
on  his  part,  in  issue.  The  evidence  of  the  confessions  of  Breese 
was  sufficient  for  the  court  to  infer,  that  he  was  a  partner  of  the 
firm  of  J.  E.  Yance  &  Co, 

The  judgment  is,  therefore,  affirmed  with  costs. 

Judgment  afirmed. 

Note.    See  Beaubien  v.  Brinckerhoff,  and  note,  post,  269. 


Milton  H.  Bacon,  plaintiff  in  error,  v.  John  T.  Wood,  [*265J 
defendant  in  error. 

Error  to  Macoupin. 

1.  Penal  statute — strictly  construed.  To  sustain  an  action  instituted  to 
recover  a  penalty  for  selling  clocks  without  license,  it  is  necessary  to  prove 
not  only  a  sale  of  clocks,  but  such  a  sale  as  the  law  forbids ;  not  a  sale  by  a 
citizen,  "  in  the  common  way  of  deal,"  but  a  sale  by  one  obviously  a  peddler  in 
such  traffic. 

2.    ;  defect  of  evidence.    The  isolated  fact  of  the  sale  of  two  clocks, 

will  not  justify  the  inference  that  the  vendor  was  a  regular  peddler,  or  dealer  in 
clocks,  in  violation  of  the  law. 

This  was  an  action,  qui  tarn.,  commenced  by  the  defendant  in 
error,  before  a  justice  of  the  peace  of  Macoupin  county,  to  recover 
the  penalty  imposed  by  the  statute  against  clock  peddlers.  The 
justice  rendered  a  judgment  for  the  defendant  in  error,  for  the 
sum  of  $50  and  costs,  from  which  an  appeal  was  taken  to  the  cir- 
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ciiit  court  of  Macoupin  county,  where  the  cause  was  tried  at  the 
April  term,  1837,  before  the  Hon.  William  Brown,  without  a 
jury,  and  judgment  rendered  in  favor  of  the  defendant  in  error, 
for  the  sum  of  $25. 

On  the  trial  in  the  court  below,  the  following  bill  of  exceptions 
was  taken: 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  plaintiff 
proved  by  one  Barnes,  a  witness  introduced  by  the  said  plaintiff, 
that  the  defendant  in  this  cause  sold  to  him,  the  said  Barnes,  a 
clock,  at  the  house  of  the  brother  of  the  said  Barnes  (witness), 
situate  in  the  county  of  Macoupin,  and  about  one  hundred,  or  one 
hundred  and  fifty  yards  from  the  county  line  of  Madison  county, 
as  the  said  witness  supposed.  That  the  said  witness  resided  in 
the  county  of  Madison,  about  three  or  four  hundred  yards  from 
the  residence  of  the  said  witness'  brother;  that  witness  and  de- 
fendant, a  few  days  previous  to  the  aforesaid  sale  of  the  said  clock, 
had  conversed  together  about  the  purchase  of  the  said  clock,  but 
that  no  purchase  was  then  made,  that  the  clock  was  selected,  and 
the  note  therefor  given,  at  the  house  of  the  said  witness'  brother, 
but  was  delivered  by  the  defendant  at  the  residence  of  said  wit- 
ness, in  Madison  county;  that  the  witness'  brother  also  bought  a 
clock  of  the  defendant  at  the  same  time,  but  as  to  the  time  when 
the  said  clock  was  purchased,  there  was  no  proof  offered.  This 
was  all  the  proof  or  testimony  introduced  by  the  plaintiff,  who 
submitted  his  cause  to  the  decision  of  the  court,  on  the  testimony. 
The  defendant  offered  no  evidence,  but  contended,  that  the  plain- 
tiff had  wholly  failed  to  make  out  his  cause,  by  his  testimony; 
and  thereupon,  after  argument  of  counsel  for  the  defendant,  upon 
said  testimony,  the  counsel  for  the  plaintiff  declining  argument, 
the  court  permitted  the  plaintiff  to  recall  the  aforesaid  wit- 
p266]  ness,  Barnes,  and  to  prove  by  said  witness,  that  he,  the 
said  witness,  purchased  the  said  clock  of  the  said  defend- 
ant, in  October,  A.  D.  1835 ;  to  which  said  opinion  of  the  court, 
the  defendant  by  his  counsel  objects,  and  prays  that  this,  his  bill 
of  exceptions,  may  be  signed,  sealed,  and  made  part  of  the  record. 

"  "William  Brown,         [Seal.J  " 

The  cause  was  brought  to  this  court  by  writ  of  error. 

The  assignment  of  errors  is  as  follows :  First,  It  does  not  ap- 
pear from  the  evidence,  that  said  Bacon  was  obviously  a  peddler 
in  the  trafhc  of  clocks.  Secondly,  The  law  imposing  penalties 
for  selling  clocks  without  license,  in  force  January  31st,  1835,  re- 
quires the  penalty  to  be  $50,  whereas  the  judgment  was  for  $25 
only.  Thirdly,  Said  act  last  referred  to,  is  contrary  to  the  con- 
stitution of  United  States,  and  of  the  state  of  Illinois.  Fourthly, 
The  court  erred,  in  not  dismissing  said  suit  for  want  of  jurisdic- 
tion in  the  justice  who  tried  the  cause. 

JosiAH  FisK,  for  the  plaintiff  in  error,  cited  acts  of  1835,  64; 
Gales'  Stat.  515.     S.  T.  Logan,  for  the  defendant  in  error. 
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Wilson,  chief  justice,  delivered  the  opinion  of  the  court:  This 
action  was  commened  before  a  justice  of  the  peace,  under  the  act 
of  1835,  which  imposes  a  penalty  of  lifty  dollars  for  vending  clocks 
without  license. 

This  act  does  not  apply  to  sales,  &c,,  by  citizens,  who  are  not 
obviously  peddlers  in  such  traffic.  It  does  not  appear  from  the 
bill  of  exceptions  (which  professes  to  contain  all  the  testimony), 
that  the  defendant  was  not  a  citizen,  or  that  he  was  engaged  in 
the  traffic,  sale,  or  line  of  clocks  as  a  business. 

The  only  evidence  upon  this  point  was,  that  the  defendant  had 
sold  two  clocks  at  the  same  time,  but,  in  what  character,  or  under 
what  circumstances,  does  not  appear.  It  may  have  been  at  public 
vendue  of  his  property,  or  in  the  language  of  the  statute,  "  in  the 
common  way  of  deal,"  and  if  so,  there  was  no  penalty  incurred. 

The  only  object  of  the  law,  was  to  require  a  license  from  those 
who  made  the  traffic  of  clocks  their  regular  occupation,  in  whole, 
or  in  part.  It  was  not  intended  to  prohibit  citizens  from  acquir- 
ing and  disposing  of  them  like  other  articles  of  property,  as  might 
suit  their  convenience,  in  their  occasional  traffic  and  dealings 
with  each  other.  The  isolated  fact  of  the  sale  of  two  clocks,  will 
not  justify  the  inference,  that  the  defendant  was  a  regular  ped- 
dler, or  dealer  in  clocks,  in  violation  of  the  law.  In  penal  prose- 
cutions, the  presumption  of  law  is  in  favor  of  the  innocence  of 
the  accused.  To  convict  the  defendant,  therefore,  in  this  case,  it 
was  necessary  to  prove  not  only  a  sale  of  clocks,  but  such 
an  one  as  the  law  forbids;  not  a  sale  by  a  citizen  in  the  [*267] 
common  way  of  deal,  but  a  sale  by  one  obviously  a  ped- 
dler in  such  traffic.  No  such  evidence  appears  to  have  been  given. 
The  judgment  of  the  court  below  must  therefore  be  reversed. 

Some  other  errors  are  assigned,  but  as  the  insufficiency  of  the 
testimony  disposes  of  the  whole  case,  it  is  unnecessary  to  notice 
them. 

Judgment  reversed. 

Note.  See  note  of  decisions  in  relation  to  construction  of  statutes,  at  the  end 
of  the  case  of  Mason  v.  Finch,  ante,  225. 


Absalom  Nlxon  v.  The  People. 

Error  to  White. 

1.  AssAtTLT,  witJi  intent  to  murder — indictment.  An  indictment  charging 
that' the  defendant,  with  force  and  arms,  at,  and  in  the  county  aforesaid,  in 
and  upon  one  Adam,  a  man  of  color,  then  and  there  being  a  deformed  person, 
and  by  reason  of  his  being  such  deformed  person,  being  unable  to  walk,  or 
otherwise  to  move  himself  from  place  to  place,  and  also  then  and  there  being 
deficient  in  voice,  so  as  to  be  unable  to  call  aloud,  and  in  the  peace  of  God, 
and  of  the  people  of  the  state  of  Illinois,  then  and  there  being,  unlawfully 
did  make  an  assault,  and  then  and  there  forced  and  threw  the  said  Adam  from 

[18— Scam.    Vol.2.] 
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a  certain  wagon,  in  which  he  the  said  Adam  then  and  there  was,  to  and  upon 
the  ground,  the  said  ground  then  and  there  being  frozen  and  very  cold,  and 
then  and  there  did  force  and  compel  the  said  Adam,  then  and  there  to  lie  upon 
the  ground  so  being  frozen  and  very  cold  as  aforesaid,  and  then  and  there  did 
abandon  and  leave  him,  the  said  Adam,  lying  on  the  ground  as  afoiesaid,  to 
the  great  pain  and  torture  of  the  said  Adam,  and  to  the  great  damage  and  im- 
poverishment of  his  health  and  strength  of  body,  with  intent  him,  the  said 
Adam,  by  the  means  aforesaid,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder — is  good  and  valid,    (a) 

At  the  April  term,  1839,  of  the  Wayne  circuit  court,  the  grand 
jury  found  the  following  bill  of  indictment  against  Absalom 
Nixon,  to  wit: 

"  Of  the  April  term  of  the  Wayne  circuit  court,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty -nine. 

"  State  of  Illinois,  Wayne  County,  ss. 

"  The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Wayne,  in  the  name,  and  by  the  authority  of  the  peo- 
ple of  the  state  of  Illinois,  upon  their  oaths  present,  that  Absa- 
lom Nixon,  late  of  the  county  aforesaid,  laborer,  on  tlie  twenty- 
third  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-eight;  with  force  and  arms,  at  and  in  the 
county  aforesaid,  in  and  upon  one  Adam,  a  man  of  color,  then 

and  there  being  a  deformed  person,  and  by  reason  of  his 
[*268]  being  such  deformed   person,   being  unable  to   walk  or 

otherwise  to  move  himself  from  place  to  place,  and  also 
then  and  there  being  deficient  in  voice,  so  as  to  be  unable  to  call 
aloud,  and  in  the  peace  of  God,  and  of  the  people  of  the  state  of 
Illinois,  then  and  there  also  being,  unlawfully  did  make  an  as- 
sault, and  then  and  there  forced  and  threw  the  said  Adam  from  a 
certain  wagon,  in  which  he,  the  said  Adam,  then  and  there  was, 
to  and  upon  the  ground,  the  said  ground  then  and  there  being 
frozen  and  very  cold,  and  then  and  there  did  force  and  compel 
the  said  Adam,  (so  being  such  deformed  person  as  aforesaid,  and 
also  by  reason  of  his  bemg  such  deformed  person,  being  unable 
to  move  himself  form  place  to  place  as  aforesaid,  and  also,  being 
deficient  in  voice,  so  as  to  be  unable  to  call  aloud  as  aforesaid,) 
then  and  there  to  lie  upon  the  ground,  so  being  frozen  and  very 
cold  as  aforesaid,  and  then  and  there  did  abandon  and  leave  him, 
the  said  Adam,  lying  on  the  ground  as  aforesaid,  to  the  great  pain 
and  torture  of  the  said  Adam,  and  to  the  great  damage  and  im- 
poverishment of  his  health  and  strength  of  body,  with  intent 
him  the  said  Adam  by  the  means  aforesaid,  then  and  there  fel- 
oniously, wilfully,  and  of  his  malice  aforethought,  to  kill  and 
murder,  and  other  wrongs  to  him,  the  said  Adam,  then  and  there 
did,  to  the  great  damage  of  him,  the  said  Adam,  contrary  to  the 

Cases  Citing  Text.  sault   was    committed    with   malice 

(a)  Indictment  for  assault  with  in-     aforethought.     Hungate  v.  People,  7 
tent  to  murder  must  charge  that  as-    Bradw.  101. 
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form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  state  of  Illinois. 

Gr.  B.  Shelledy,  States  Attorney.^' 

The  said  Nixon,  being  arraigned,  pleaded  not  guilty,  and  filed 
his  petition  for  a  change  of  venue  in  said  cause;  whereupon  it 
was  ordered  by  the  court  that  the  venue  be  changed  to  the  county 
of  White. 

The  cause  was  tried  at  the  April  term,  1839,  of  the  "White  cir- 
cuit court,  before  the  Hon.  Justin  Harlan  and  a  jury.  The  jury- 
found  the  plaintiff  in  error  guilty,  and  fixed  the  time  of  his  con- 
finement in  the  penitentiary  at  seven  years.  The  plaintiff  in 
error,  by  his  counsel,  moved  the  court  in  arrest  of  judgment,  and 
for  a  new  trial,  which  motion  the  court  overruled,  and  pronounced 
sentence  on  him  according  to  the  verdict  of  the  jmy- 

The  cause  was  brought  to  this  court  by  writ  or  error. 

Bkowne,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  indictment  for  an  assault  with  intent  to  commit  murder, 
upon  which  Nixon  was  tried  at  the  last  April  term  of  the  White 
circuit  court,  and  found  guilty ;  and  a  motion  made  in  arrest  of 
judgment,  which  was  overruled. 

The  errors  assigned  bring  into  full  view  such  parts  of  the  re- 
cord, as  require  particular  attention  from  the  court,  and  are  as 
follows :  1,  The  facts  set  forth  in  the  indictment  below  do  not 
constitute  the  offense  with  which  said  Nixon  was  charged. 
2.  The  indictment  does  not  sufi[iciently  describe  the  place  [*269] 
where  Adam  was  abandoned,  so  as  to  show  that  death 
would  probably  have  been  caused  by  such  abandonment.  3.  The 
indictment  does  not  sufiiciently  set  forth  the  means  by  which  the 
offense  charged  was  committed.  4.  The  court  erred  in  refusing 
the  motion  for  a  new  trial. 

This  indictment  was  brought  under  a  statute  of  this  state,  (K. 
L.  180  §52;  Gale's  Stat.  206),  which  provides  that  an  assault 
with  an  intent  to  commit  murder,  shall  subject  the  offender  to 
confinement  in  the  penitentiary,  for  a  term  not  less  than  one 
year,  nor  more  than  fourteen  years.  The  indictment  charges  the 
aforesaid  Absalom  Nixon,  with  an  assault  with  the  intent  to  com- 
mit murder  on  one  Adam,  a  man  of  color,  by  forcing  and  throw- 
ing the  aforesaid  Adam  from  a  certain  wagon,  in  which  he,  the 
said  Adam,  then  and  there  was,  to,  and  upon  the  ground,  the  said 
ground  then  and  there  being  frozen  and  very  cold ;  and  then  and 
there  did  force  and  compel  the  said  Adam,  then  and  there,  to  lie 
upon  the  ground,  so  being  frozen  and  very  cold  as  aforesaid,  did 
abandon  and  leave  him,  the  said  Adam,  lying  on  the  ground, 
&c.,  with  intent  him,  the  said  Adam,  by  the  means  aforesaid, 
then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder,  &c.  It  is  stated  in  the  indictment, 
that  the  said  Adam  is  a  deformed  person,  and  unable  to  walk  or 
otherwise  to  move  himself  from  place  to  place,  and  so  deficient 
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in  his  voice  as  to  be  unable  to  call  aloud.  This  indictment  has 
every  ingi*edient  necessary  to  constitute  a  good  one,  under  this 
statute.  The  offense  is  well  set  out.  There  may  be  a  thousand 
forms  of  death,  by  which  human  nature  may  be  overcome, — by 
poisoning,  starving,  drowning,  &c.  This  differs  from  most  cases 
of  assault  with  intent  to  commit  murder;  it  is  more  malignant, 
and  discovers  more  depravity.  But  if  one  assault  with  intent  to 
commit  murder  differs  from  another,  it  makes  it  no  less  a  crime. 
This  one  seems  to  be  of  a  very  atrocious  character. 

The  judgment  of  the  circuit  court  of  "White  county  is  affirmed. 

Judgment  affirmed. 


John  B.  Beattbien  v.  Martin  B.  Brinckeehoff. 

Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.  CouKTS — circuit  have  general  jurisdiction.  The  circuit  courts  are  not  in- 
ferior courts,  in  the  common  law  sense  of  that  term,  but  are  superior  courts  of 

general  jurisdiction.  («) 
[♦270]       2.  Jurisdiction — intendments  of  law.    In  relation  to  superior  courts, 

or  courts  of  record,  the  law  is,  that  nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  a  superior  court,  but  that  which  specially  appears  to  be 
so ;  and,  on  the  contrary,  nothing  shall  be  intended  to  be  within  the  jurisdic- 
tion of  an  inferior  court,  but  that  which  is  expressly  alleged. 

3.  Court  ;  municipal— jurisdiction.  The  act  creating  the  municipal  court 
of  the  city  of  Chicago,  and  the  act  supplemental  thereto,  confer  on  the  mu- 
nicipal court  concurrent  jurisdiction  with  the  circuit  courts,  in  all  matters 
arising  within  the  county  of  Cook ;  and,  therefore,  it  must  be  considered  a 
superior  court ;  and  unless  the  contrary  appears,  its  jurisdiction  will  be  pre- 
sumed. (6) 

4.  Case — explained.  The  case  of  Key  v.  Collins,  does  not  conflict  with  the 
present.  The  doctrine  of  that  case  is,  that  a  circuit  court,  while  exercising 
its  jurisdiction  within  the  boundaries  of  the  county  where  it  is  held,  is  a  su- 
perior court,  and  its  jurisdiction  is  presumed;  but  if  it  extends  its  jurisdiction 
extra-territorially,  its  jurisdiction  must  appear,  (a) 

Francis  Peyton,  for  the  plaintiff  in  error:  "  The  plaintiff 
contends,  that  the  municipal  court  of  the  city  of  Chicago,  is,  in 
the  meaning  of  the  constitution,  and  by  the  terms  of  the  act  of 

Cases  Citing  Text.  trary  overruled.    Kenney  v.  Greer,  13 

(a)  Where  process  is  sent  to  foreign  111.  432,  444,  451 ;  Drake  v.  Drake,  83 

county,  declaration  must   show  that  111.  526. 

court  has  jurisdiction.     Wakefield  v.  Judgment  of  court  of  foreign  state 

Goudy,  3  Scam.  133,  134;   Semple  v.  is  prima  facie  -proof  of  jurisdiction  of 

Anderson,  4  Gilm.  546,  559.  such  court.    Dunbar  v.  Hallowell,  34 

Circuit  courts  are  superior  courts  of  111.  168,  170. 

general  jurisdiction.      Statute  which  In  collateral  proceeding, jurisdiction 

prohibits  suing  person  out  of  county  of  superior  courts  will  be  presumed, 

in  which  he  resides  or  may  be  found,  although  it  is  not  alleged  or  fails  to 

merely  confers  privilege  on  him,  which  appear  in  record.     Swearengen  v.  Gu- 

he  will  be  deemed  to  have  waived  un-  lick,  67  111.  208,  211. 

less  he  insists  upon  his  privilege   by  (b)  To    same    effect.    Hamilton   v. 

motion  or  plea  in  abatement.     Plain-  Blair,  post  276 ;  Beaubien  v.  Holmes, 

tiff's  declaration  need  not  state  facts  post  276 ;  Hubbard  v  Harris,  post  279 ; 

authorizing  process  to  be  sent  to  a  Beauhien  v.  Sabine, post  451;  Eldredge 

foreign  county.    Earlier  cases  to  con-  v.  Huntington,  post  535. 
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the  general  assembly  creating  it,  a  court  of  special  and  limited 
jurisdiction;  and  to  support  this  position,  refers  to  the  act  in- 
corporating the  city  of  Chicago  and  establishing  said  court. 

"  The  plaintiff  relies  upon  the  fact,  that  the  record,  on  its  face, 
does  not  show  a  case  within  the  jurisdiction  of  said  municipal 
court,  inasmuch  as  it  is  not  averred,  nor  does  it  apj^ear  from  any 
part  of  the  record,  either  that  the  plaintiff  and  defendant,  or  that 
the  defendant  resided  in  the  city  of  Chicago,  at  the  time  of  com- 
mencing said  suit;  nor  is  there  any  averment,  that  the  plaintiff 
resided  in  the  county  of  Cook,  at  the  time  of  commencing  said 
suit,  or,  that  the  contract  was  made  specially  payable  in  said  city 
or  county. 

"  In  support  of  the  efficiency  of  these  objections,  singly  and 
collectively,  the  plaintiff  refers  to  the  case  of  Clark  v.  Ilarkness, 

1  Scam.  56,  where  it  is  held,  that  the  party  or  his  agent  or  attor- 
ney, ought  to  make  affidavit,  that  the  cause  of  action  accrued  in 
the  count}'^,  or  that  the  contract  was  specially  payable  where  suit 
is  brought;  and  also,  that  the  facts  upon  which  the  jurisdiction 
arises,  must  be  either  expressly  set  forth,  or  in  such  manner  as  to 
render  them  certain  by  legal  intendment.  See,  also,  the  case  re- 
ferred to  by  this  court,  in  4  Dallas  8 ;  also  the  cases  reported  in 

2  Peters'  Cond.  R.  19.  It  is  decided,  '  If  it  does  not  appear, 
from  the  record,  that  the  character  of  the  original  parties  will 
support  the  jurisdiction  of  the  court,  it  cannot  be  sustained.' 

"  1  Peters'  Cond.  R.  13.  '  It  is  necessary  to  set  forth  the 
citizenship  or  alienage,  if  a  foreigner  is  a  party,  in  order  to 
bring  the  case  within  the  jurisdiction  of  the  courts  of  the  United 
States.' 

"  In  the  case  of  Den  etal.,,  on  the  demise  of  Walker,  v.  Turner, 
9  Wheat.  541,  it  is  held,  that  'the  ground  of  the  jurisdiction  of 
an  inferior  tribunal  must  appear  on  the  face  of  the  proceedings ; 
and  if  it  do  not,  they  will  be  considered  as  coram  non  judice.^ 

"So  in  4  Johns.   292,  Powers  v.  The  People;  'There 
should  always  appear  sufficient  on  the   face   of  the   pro-  [*271] 
ceedings  in  an  inferior  court,  to  show  that  it  has  jurisdic- 
tion in  the  cause  of  which  it  takes  cognizance.' 

"  So  in  the  case  of  Catlett  et  al.  v.  The  Pacific  Ins.  Company, 
1  Paine  594;  '  The  averments  of  the  citizenship  of  the  parties, 
to  give  jurisdiction  to  a  circuit  court,  is  a  necessary  averment, 
and  must  be  proved  under  the  general  issue.' 

"  In  Kentucky,  where,  by  law,  the  general  court  is  limited  in 
its  jurisdiction,  much  in  the  same  manner  as  the  municipal  court, 
in  regard  to  the  person,  it  has  been  decided  by  the  supreme  court, 
'  that  nothing  short  of  a  positive  allegation  of  non -residence,  will 
suffice  to  give  that  court  jurisdiction.  That  "  the  defendant  had 
left  the  state,  and  it  was  said  he  did  not  intend  to  return,  which 
the  complainant  verily  believed,"  will  not  do.  Answering  the 
bill,  and  making  no  objection  to  the  jurisdiction  of  the  general 
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court,  will  not  give  the  court  jurisdiction,  nor  would  consent  to 
do  so.'  Littell's  Selected  cases  303;  '2  Litt.  Keps.  255;  2  J.  J. 
Marsh.  584. 

"  'In  a  court  of  special  and  limited  jurisdiction,  the  plaintiff 
must  show  his  right  to  come  there,  on  the  face  of  his  own  pro- 
ceedings, and  nothing  will  be  presumed  in  his  favor.'  5  Monroe, 
388;  1  J.  J.  Marsh.  407. 

"  '  Where  the  want  of  jurisdiction  appears  by  the  plaintiff's 
own  showing,  no  plea  is  necessary;  the  party  may  demur,  or 
avail  himself  of  the  objection  on  a  writ  of  error.'  7  Monroe, 
Grant  v.  Tarns  &  Co. 

" '  Where  the  court  had  not  jurisdiction,  because  the  party 
was  not  in  the  county,  where  the  suit  was  instituted,  an  appear- 
ance and  motion  made  by  counsel  to  set  aside  steps  taken,  and  a 
motion  for  leave  to  file  an  answer,  will  not  be  construed  as  a 
waiver  of  any  objection  to  the  jurisdiction.'  Brown  v.  McKee's 
Reps.,  IJ.  J.  Marsh.  475. 

"  In  the  case  under  consideration,  there  was  no  appearance  for 
the  defendant,  and  of  course  no  consent  to  the  exercise  of  juris- 
diction by  the  municipal  court  of  the  city  of  Chicago.  But  it  is 
contended,  that  if  there  had  been,  it  would  not  have  varied  or 
destroyed  the  right  of  the  plaintiff  to  insist  upon  the  want  of 
jurisdiction.  To  support  this  position,  he  refers  to  Brown  v. 
Crow's  Heirs,  Hardin  448.  '  It  is  a  general  principle,  that  con- 
sent cannot  give  jurisdiction.  But  this  principle  seems  to  be  con- 
fined to  those  cases,  where  the  court  is  not  shown  to  have  juris- 
diction on  the  face  of  the  proceedings  by  law.  Where  the  court 
once  had  jurisdiction,  and  have  so  exercised  it,  that  their  power 
over  the  case  is  gone,  consent  may  still  restore  it.' 

" '  Consent  cannot  give  jurisdiction  where  the  court  has  not,  by 
law,  cognizance  of  the  subject  matter.'     1  J.  J.  Marsh.  476. 

"  The  case  of  Key  v.  Collins,  1  Scam.  403,  is  also  in 
p272]  point." 

J.  BuTTEKFiELD  and  James  H.  Collins,  for  the  defend- 
ant in  error:  "1.  The  municipal  court  of  the  city  of  Chicago 
has  concurrent  jurisdiction  with  the  circuit  court,  in  all  matters 
arising  within  the  county.  Acts  of  1837,  75  §  69,  81  §  1;  E.  L. 
145,  151-2;  Gale's  Stat.  166,  171-2. 

"  2.  The  municipal  court  is  not  an  inferior  court,  but  an 
original  superior  court.     1  Saund.  73^;  3  Blac.  Com.  24. 

"  3.  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of 
a  superior  court,  but  what  expressly  appears  to  be  so,  nor  within 
the  jurisdiction  of  an  inferior  court,  but  what  is  expresslv  alleged. 
1  Saund.  73-4;  3  Blac.  Com.  30;  2  Ld.  Raym.  1310;  SirThos. 
Jones'  Rep.  230;  J.  Jones  103;  Kebble  677;  3  Levinz  234,  243; 
1  Ventris28;  1  Siderfin  95;  1  Roll.  Abridg't  345;  Cro.  Cas. 
571;  3  Wend,  267;  6  Cowen  234;  4  Johns.  292;  9  Wheat.  541; 
17  Johns.  272;  2  Hall  205. 
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"  4.  The  record  shows  that  the  cause  of  action  did  arise 
within  the  citv  of  Chicago.  7  Co  wen  42;  1  Saund.  169-116; 
Gould's  Plead".  68. 

"5.  But  even  if  the  defect  complained  of  existed,  it  is  cured 
by  the  statute  of  jeofails.     R.  L.  65-7;    Gale's  Stat.  49-51." 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  commenced  by  Brinckerhoff,  as  an 
endorsee  of  a  promissory  note  against  Beaubien,  the  maker. 
The  declaration  is  in  the  usual  form,  stating  the  note  to  be  made, 
"  to  wit,"  at  Chicago,  in  the  county  of  Cook,  but  contains  no 
averment  that  the  plaintiff  and  defendant,  or  that  the  defendant 
resided,  at  the  time  of  commencing  the  suit,  in  the  city  of  Chi- 
cago, or  in  the  county  of  Cook. 

The  summons  was  directed  to  the  high  constable  of  the  city, 
and  by  him  returned,  served  on  the  defendant,  judgment  was 
given  in  favor  of  the  plaintiff,  by  default. 

The  assignment  of  errors  questions  the  jurisdiction  of  the  mu- 
nicipal court. 

The  municipal  court  of  the  city  of  Chicago  was  created,  and 
its  jurisdiction  conferred,  by  the  69th  section  of  the  act  entitled, 
"  An  Act  to  incorporate  the  city  of  Chicago,"  Acts  of  1837, 
75,  which  declares,  that  there  shall  be  established,  in  the  said 
city  of  Chicago,  a  municipal  court,  which  shall  have  jurisdiction 
concurrent  with  the  circuit  courts  of  this  state,  in  all  matters, 
civil  or  criminal,  arising  within  the  limits  of  said  city,  and  in 
all  cases  where  either  plaintiff  and  defendants,  or  defendants, 
shall  reside,  at  the  time  of  the  commencing  suit,  within 
said  city;  which  court  shall  be  held  within  the  limits  [*273] 
of  said  city,  in  a  building  provided  by  the  corporation." 

The  jurisdiction  of  this  court  was  increased,  by  the  78th  sec- 
tion (Acts  of  1837,  76,)  of  the  same  act,  which  declares,  that  said 
municipal  court  shall  be  a  court  of  record,  and  have  a  seal,  to  be 
furnished  by  the  common  council;  the  process  of  said  court  shall 
be  tested  by  the  judge,  and  issued  in  the  same  manner  as  in  the 
circuit  courts,  and  shall  be  directed  to  the  high  constable  of  said 
city,  to  be  executed  within  the  limits  of  the  same;  but  when  the 
defendant,  or  defendants,  or  either  of  them,  may  reside  without 
the  limits  of  said  city,  and  in  Cook  county,  the  process  shall  be 
directed  to  the  sheriff  of  said  county,  who  shall  execute  the  same, 
and  make  return  thereof  to  the  clerk  of  said  court." 

By  the  80th  section,  (Acts,  1837,  77,)  "all  judgments  ren- 
dered in  said  municipal  court,  shall  have  the  same  lien  on  real 
and  personal  estate,  and  shall  be  enforced  in  the  same  manner,  as 
judgments  rendered  in  the  circuit  courts  of  this  state.  The  jur- 
isdiction of  this  court  was  also  enlarged  by  the  "  Act  supplemen- 
tal to  an  act,  to  incorporate  the  city  of  Chicago,"  (Acts  1837, 
81,)  by  which  last  mentioned  act,  "  all  persons  residing  in  the 
county  of  Cook,  may,  at  their  option,  have  recourse  to  the  muni- 
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cipal  court  of  said  city,  and  the  said  municipal  court  shall  have 
concurrent  jurisdiction,  with  the  circuit  court,  in  all  matters  aris- 
ing within  said  county." 

At  common  law,  courts  are  divided  into  superior  and  inferior 
courts,  or  courts  of  record,  and  those  not  of  record.  (3  Biac.  Com. 
24.) 

A  material  distinction  prevails  between  these  two  classes  of 
courts,  in  relation  to  the  mode  of  stating  their  jurisdiction.  In 
relation  to  superior  courts,  or  courts  of  record,  the  law  is,  that 
nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  supe- 
rior court,  but  that  which  specially  appears  to  be  so ;  and  on  the 
contrary,  nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  court,  but  that  which  is  expressly  alleged.  (1 
Wms'  Saund.  27;  2  Ld.  Kaym.  796,  1310-11;  1  Bac.  Abr.  562.) 

The  act  creating  the  municipal  court  of  the  city  of  Chicago,  and 
the  act  suppemental  thereto,  confer  on  the  municipal  court  con- 
current jurisdiction  with  the  circuit  courts,  in  all  matters  arising 
within  the  county  of  Cook. 

To  what  class  of  courts,  then,  do  the  circuit  courts  of  this  state 
belong? 

The  circuit  courts  are  the  only  superior  courts  in  the  state,  that 
possess  original  and  unlimited  jurisdiction.  They  exercise,  within 
their  respective  counties,  all  the  j^owers  and  jurisdiction  of  the 
courts  or  king's  bench  and  common  pleas  in  England;  and  al- 
though these  courts  are  inferior  to  the  supreme  court,  because 
appeals  and  writs  of  error  lie  from  their  decisions  to  the  supreme 
court,  yet  this  circumstance  does  not  constitute  them  in- 
[*274]  ferior  courts  in  the  common  law  sense  of  the  term.  Courts, 
not  of  record,  are  denominated  inferior  courts,  because,  if 
their  proceedings  are  questioned  in  the  superior  courts,  they  must 
specially  show,  that  they  acted  within  their  jurisdiction.  The 
circuit  courts  are  pre-eminently  the  superior  courts  of  this  state; 
and  as  the  municipal  court  of  the  city  of  Chicago  possesses  con- 
current jurisdiction,  within  the  city  of  Chicago  and  the  county  of 
Cook,  with  the  circuit  court,  it  must  be  considered  a  superior  court. 
Now,  for  anything  that  appears  in  the  declaration  at  bar,  tlie  mu- 
nicipal court  may  have  had  jurisdiction.  The  note  may  have  been 
executed  in  Chicago,  which  would  have  given  jurisdiction. 

The  plaintiff  and  defendant  may  also  have  resided  in  Chicago, 
or  in  the  county  of  Cook. 

In  one  of  these  ways,  the  municipal  court  may  rightly  have  had 
jurisdiction,  both  of  the  person  and  of  the  cause  of  action;  and  as 
it  does  not  appear  from  the  declaration,  but  that  some  one  of  the 
facts  existed,  which  would  have  given  the  municipal  court  juris- 
diction, this  court,  upon  the  rule  above  laid  down,  is  bound  to  in- 
tend, that  the  municipal  court  had  jurisdiction,  both  of  the  person 
and  the  subject  matter  of  the  action. 
The  case  of  Key  v.  Collins^  (1  Scam.  403,)  decided,  at  Decern- 
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ber  term,  1837,  was  relied  on  in  the  argument,  by  the  plain- 
tiff in  error,  as  an  authority.  In  that  case,  the  Morgan  circuit 
court  had  issued  its  process  to  another  county,  where  it  was  served, 
and  judgment  was  rendered  in  said  court  by  default. 

The  only  point  decided  in  that  case  was,  that  the  circuit  courts 
of  the  several  counties  are  limited  territorially,  and  that  whenever 
a  circuit  court  issue  process  beyond  the  limits  of  the  county  in 
which  the  court  sits,  it  must  show  its  jurisdiction.  The  doctrine 
of  that  case  is,  that  while  exercising  its  jurisdiction  within  the 
boundaries  of  the  county  where  it  is  held,  it  is  a  superior  court, 
and  its  jurisdiction  is  presumed;  but  if  it  extends  its  jurisdiction 
extra-territorially,  its  jurisdiction  must  appear. 

That  case  does  not,  therefore,  conflict  with  this  decision,  as  it 
is  not  pretended  that  the  municipal  court  awarded  its  process  1^- 
yond  its  territorial  limits. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Judgm,ent  affirmed. 

Note.  Courts  of  inferior  jurisdiction  must  not  only  act  within  the  scope  of 
their  jurisdiction,  but  it  must  appear  on  the  face  of  their  proceedings,  that  they 
so  acted,  or  their  proceedings  are  coram  non  judice,  and  void.  Kemp  v.  Ken- 
nedy, 5  Cranch,  172 ;  Peters'  C.  C,  36 ;  Albee  v.  Ward,  8  Mass.,  86 ;  Walbridge 
V.  Hall,  3  Verm.,  114;  Smith  v.  Rice,  11  Mass.,  'SVS;  Williams  v.  Blunt,  2  Mass., 
213;  Turner  ».  Bank  of  America,  4  Dall.,  11;  Hunt  v.  Hapgood,  4  Mass.,  122; 
Clapp  ®.  Beardsley,  1  Aik.,  168;  Martin  v.  M'Kenney,  Pr.  Dec,  380;  Hall  v. 
Howd,  10  Conn.,  514 ;  Hendrick  v.  Cleaveland,  2  Verm.,  329 ;  Powers  v.  People, 
4  Johns.,  292 ;  Hamilton  v.  Buram,  3  Yerg.,  353 ;  Latham  v.  Edgerton, 
9  Cowen,  227 ;  Stockett  v.  Nicholson,  Walker,  7.") ;  Wooster  v.  Parsons,  [*2751 
Kirby,  27 ;  Wickes  v.  Caulk,  5  Har.  &  Johns  ,  36 ;  McKenzie  v.  Ram- 
say, 1  Bailey,  459;  Harvey  v.  Huggins,  2  Bailey,  267;  See  2  Overt.,  215; 
Den  V.  Turner,  9  Wheat.,  541 ;  Hill  v.  Pride,  4  Call,  107. 

The  jurisdiction  of  superior  courts  can  be  taken  away  only  by  express  nega- 
tive words  of  a  statute,  or  by  irresistible  implication.  Murfree  v.  Leeper,  1 
Overt.,  1;  Burgenhofen  t>.  Martin,  3  Yeates,  479;  Overseers,  etc.  •».  Smith,  2 
Serg.  &  Rawle,  363;  Commonwealth  v.  White,  8  Pick.,  453;  Commonwealth  v. 
McCloskey,  2  Rawle,  369. 

Where  different  courts  have  concurrent  jurisdiction,  that  before  which  pro- 
ceedings are  first  instituted,  and  whose  jurisdiction  first  attaches,  has  authority 
paramount  to  the  others,  and  can  not  be  ousted  of  its  jurisdiction  by  subse- 
quent proceedings  in  those  courts.  Stearns  v.  Stearns,  16  Mass.,  171 ;  Bemis  v. 
Stearns,  16  Mass.,  203 ;  State  v.  Yarbrough,  1  Hawkes,  78 ;  Thompson  v.  Hill,  3 
Yerg.,  167;  See,  also.  Hall  v.  Dana,  2  Aik  ,  381 ;  Smith  v.  Mclver,  9  Wheat., 
532;  The  Robert  Fulton,  Paine,  621 ;  Eaton  v.  Patterson,  2  Stew.  &  Port,  9. 

Consent  of  parties  can  not  confer  jurisdiction  in  a  matter  which  is  excluded 
by  law.  Bents  v.  Graves,  3  McCord,  280 ;  Foley  v.  People.  1  Breese,  32 ;  Mc- 
Henry  v.  Wallen,  2  Yerg.,  441 ;  Simpson  ®.  McMillion,  1  N.  &  M.,  192 ;  Wells 
V.  Reynolds,  1  Const.  Rep.,  478 ;  Banks  v.  Fowler,  3  Littell,  332 ;  McCall  v. 
Peachy,  1  Call,  55 ;  Brown  v.  McKee,  1  J.  J.  Marsh,  476 ;  Lindsey  v.  McCleland, 
1  Bibb,  263;  Ormsby  v.  Lynch,  6  Littell,  303;  See,  also,  5  Monr.,  388;  Cooke, 
27;  Kirby,  111;  3  Rand,  394;  Wright,  21,  176;  Miner,  65;  4  Dev.,264;  3  Caines, 
129. 

But  where  a  court  has  jurisdiction  of  the  subject  matter,  and  a  party  has 
some  privilege  which  exempts  him  from  the  jurisdiction,  he  may  waive  the 
privilege.  Overstreet  n.  Brown,  4  McCord,  79 ;  Cambell  v.  Cowden,  Wright, 
484 ;  Cleaveland  v.  Welsh,  4  Mass.,  593 ;  Harrison  v.  Rowan,  Peters'  C.  C,  489. 

An  objection  to  the  jurisdiction  of  a  court,  if  apparent  on  the  record,  may  be 
taken  in  any  stage  of  the  proceedings.     Martin  v.  Commonwealth,  1  Mass , 
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347 ;  Lawrence  v.  Smith,  5  Mass.,  362 ;  Green  v.  Mangum,  3  Murph.,  39 ;  Sweet 
V.  Dow,  1  Root,  409;  Glidden  v.  Elkins,  2  Tyler,  218;  State  v.  Turner,  Wright, 
21;  Humphrey  v.  State,  Minor,  64;  Capron  v.  Van  Noorden,  2  Cranch,  126; 
Ketland  v.  The  Cassias,  3  Dall.,  368. 


[*276]  Richard  J.  Hamilton  v.  Abner  B.  Blair. 

Error  to  the  Municipal,  Court  of  the  City  of  Chicago. 

1.    Municipal  COURT ;  case  followed. 

James  Grant,  for  the  plaintiff  in  error;  N.  B.  Judd,  for  the 
d^endant  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
case  was  submitted  upon  the  points  made  in  the  case  of  Beauhien 
V,  Bri7ickerhoff^  {ante^  269.) 

We  decided  in  that  case,  that  the  municipal  court  had  jurisdic- 
tion.    The  judgment  is  consequently  affirmed,  with  costs. 

Judgraent  a-ffirmed. 


Medard  B.  Beaubien  et  al.  impleaded  etc.,  v.  Obadiah 
Holmes  et  al. 

Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.    Municipal  court  ;  case  followed. 

Fr.  Peyton,  for  the  plaintiffs  in  error;  J.  Butterfield,  for  the 
defendants  in  error. 

Lock  WOOD,  justice,  delivered  the  opinion  of  the  court ;  The 
only  question  raised  in  this  case,  is  as  to  the  jurisdiction  of  the 
municipal  court  of  the  city  of  Chicago.  This  court  having  at  this 
term,  in  the  case  of  Beauhien  v.  BrincTcerhoff,  {ante,  269,)  de- 
termined a  similar  question,  it  is  unnecessary  to  state  the  facts. 

Upon  the  authority  of  that  case,  the  judgment  below  is  affirmed 
mth  costs. 

Judgment  affirmed. 
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George  C.  Creach  v.  Frederick  Taylor.         [*277] 

Appeal  from  Calhoun. 

1.  Demurrer  to  evidence — must  be  written.  In  demurrers  to  evidence, 
the  demurrer  and  joinder  must  appear  upon  paper;  the  practice  of  merely 
stating  in  the  record  that  there  was  a  demurrer  and  joinder,  is  too  loose  to  be 
tolerated,  {a) 

This  cause  was  heard  in  the  court  below,  at  the  April  term, 
1839,  before  the  Hon.  William  Thomas.  The  judgment  was  ren- 
dered for  the  defendant.     The  plaintiff  appealed. 

J.  W.  Whitney,  for  the  appellant,  cited  1  Tidd's  Pract.  913 
-14;  5  Johns.  1;  Doug.  213;  Sellon's  Pract.  436;  Story's  Plead. 
363-4,  and  cases  there  cited;  Swift's  Dig.  title  Demurrer  to  evi- 
dence. 

Smith,  justice,  delivered  the  opinion  of  the  court.  This  case 
presents  the  same  point  decided  at  the  present  term,  in  the  case 
of  Dormady  Y.  The  State  Bank  of  Illinois  {ante.,  236). 

The  question  is  one  of  demurrer  to  evidence.  On  looking  into 
the  record,  no  written  demurrer  or  joinder  is  contained  therein, 
but  a  recital  is  stated  of  a  demurrer  and  joinder  by  the  parties. 
The  evidence  is  contained  in  a  bill  of  exceptions  to  the  opinion  of 
the  court,  on  its  judgment  on  the  demurrer,  sustaining  the  same, 
which  also  recites  the  demurring  and  joining  in  demurrer  to  the 
evidence.  The  whole  evidence  is  a  mass  of  circumstances  and 
presumptions,  of  an  exceedingly  loose  and  indeterminate  charac- 
ter, relating  to  the  identity  of  certain  animals  alleged  to  be  the 
property  of  the  plaintiff,  for  which  the  present  action  of  trover 
and  conversion  was  prosecuted.  No  admissions  are  made  of  par- 
ticular facts,  nor  of  those  the  evidence  conduces  to  prove.  The 
case  is  not  only  loose  and  uncertain  in  the  manner  it  is  presented, 
the  demurrer  and  joinder  not  appearing  on  paper, — a  practice 
not  to  be  tolerated  in  cases  of  demurrer  to  evidence, — but  is  so 
completely  within  the  rule  of  decision  laid  down  in  the  case  of 
Dormady  v.  The  State  Bank  of  Illinois,  that  we  can  not  hesi- 
tate to  reverse  the  judgment,  and  remand  the  case  with  instruc- 
tions to  the  circuit  court,  to  award  a  venire  facias  de  novo. 

The  plaintiff  in  error  is  to  recover  his  costs. 

Judgment  reversed. 


Eobert  Eobertson  v.  Thomas  Burkell.  [*278] 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Plea — darrein  continuance,  good  without  verification.    An  action  of  tres- 
pass m  et  armis,  the  defendant  having  filed  pleas  of  not  guilty,  and  son  assault 

Cases  Citing  Text.  whether  parties  have  a  right  to  call  it 

(a)  If  demurrer  to  evidence  is  insuf-  in  question  or  not.     I.  &  St.  L.  R.  Co.  v. 

ficient  to  bring  facts  in  case  before  Link,  10  Bradw.  292. 
court,    judgment   will    be    reversed, 
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demesne,  at  a  subsequent  term,  offered  to  file  a  plea  of  accord  and  satisfaction, 
■which  the  court  refused  to  permit  to  be  filed,  because  the  truth  of  the  plea  was 
not  verified  by  afiidavit :  Held,  that  such  refusal  was  erroneous. 

2   ; ;  right  to  file.    A  plea  of  matters  happening  since  the 

last  continuance  of  the  cause,  known  as  the  plea  of  puis  darrein  continuance, 
may  be  filed  at  any  time  before  trial,  {a) 

B.  S.  Morris  and  J.  Young  Scammon,  for  tlie  appellant. 
Giles  Spring  and  Grant  Goodrich  for  appellee. 

Smith,  justice,  delivered  the  opinion  of  the  court.  This  was 
an  action  of  trespass  for  an  assault  and  battery.  The  defendant 
pleaded  not  guilty,  and  son  assault  demesne, — verdict  and  judg- 
ment for  plaintiff  in  the  court  below.  There  is  a  plea  also,  of  ac- 
cord and  satisfaction,  which  it  seems  the  circuit  court  refused  to 
permit  to  be  tiled,  at  the  term  of  the  court  subsequent  to  the  til- 
ing of  the  former  pleas.  The  bill  of  exceptions  recites  the  fact, 
that  the  defendant,  on  the  calling  of  the  cause  for  trial,  offered  to 
iile  a  plea  of  accord  and  satisfaction,  and  sets  out  the  plea  in  hceo 
verba,  but  the  court  refused  to  permit  it  to  be  filed,  because  the 
truth  of  the  plea  was  not  verified  by  afiidavit.  The  assignment 
of  errors  questions,  among  other  causes,  the  correctness  of  this 
decision.  We  can  not  doubt  that  the  refusal  to  permit  the  filing 
of  the  plea,  for  this  reason,  was  an  erroneous  decision.  It  does 
not  appear  that  the  court  refused  to  permit  the  plea  to  be  filed 
for  any  other  cause,  such  as  the  lateness  of  the  time  of  applica- 
tion to  file  the  plea, — though  if  the  accord  had  transpired  after 
the  filing  of  the  other  pleas,  it  might  be  done.  A  plea  of  mat- 
ters happening  since  the  last  continuance  of  the  cause,  known  as 
the  plea  of  puis  darrein  continuance,  may  be  filed  at  any  time 
before  trial;  and  as  the  objection  is  stated  to  be  because  the  facts 
in  the  plea  were  not  stated  on  oath  to  be  true,  we  can  not  doubt 
that  the  refusal  was  erroneous.  It  is  a  plea  in  bar,  and  certainly 
required  no  verification.  The  judgment  of  the  circuit  court  is  re- 
versed with  costs,  the  cause  remanded,  and  the  circuit  court  of 
Cook  county,  to  which  the  cause  has  been  transferred,  will  award 
a  venire  facias  de  novo. 

Judgment  reversed. 


[*279]     GuRDON  S.  Hubbard  et  al.  v.  Timothy  Harris. 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Municipal  court.    The  late  municipal  court  of  the  city  of  Chicago  was 
a  court  of  record,  a  superior  court,  as  that  term  is  understood  at  common  law ; 

Cases  Citing  Text.  dismiss  may  be  set  up  by  motion,  if 

(a)  Plea  must  show  day  of  continuance  facts  are  not  denied,  and  if  they  are 

and  time  and  place  of  facts  constitut-  denied  then  by  plea.    Rybolt  v.  Milli- 

ing  defense  must  be  alleged.     Ross  v.  ken,  5  Bradw.  490,  491. 
Nesbit,  2  Gilm.  252.     Stipulation  to 
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and  consequently  its  jurisdiction  is  presumed  unless  the  contrary  appears,  (n) 
2.  Jurisdiction — admission  by  plea.    The  jurisdiction  is  also  admitted  by 
appearing  and  pleading  in  chief. 

This  cause  was  tried  at  the  October  term,  1837,  of  the  court 
below,  before  the  Hon.  Thomas  Ford,  without  the  intervention  of 
a  jury.  The  court  rendered  judgment  for  the  plaintiff  for  $395.42 
and  costs  of  suit,  from  which  the  defendants  appealed  to  this 
court. 

James  Grant  and  Fr.  Peyton,  for  the  appellants;  Giles 
Spring,  for  the  appellee. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assuinpsU  commenced  by  Harris  against  Gur- 
don  S.  Hubbard  and  Henry  G.  Hubbard. 

The  summons  was  directed  to,  and  served  by,  the  high  constable 
of  the  city  of  Chicago.  The  declaration  is  in  the  usual  form,  for 
money  had  and  received,  and  in  an  insimul  computassent,  stat- 
ing the  indebtedness  at  Chicago.  The  defendants  appeared  and 
pleaded  non  assum,psit.  The  cause  was  tried  by  agreement  of 
the  parties,  by  the  court,  and  judgment  rendered,  on  hearing  the 
proof  and  allegations,  for  the  plaintiff  below. 

The  plaititifis  in  this  court  assign  for  error,  that  the  court  be- 
low had  no  jurisdiction,  as  there  is  no  averment  in  the  declara- 
tion giving  the  court  jurisdiction. 

We  held  in  the  case  of  Beatibien  v.  BrincTcerhoff  {ante,  269), 
decided  at  this  term,  that  the  late  municipal  court  of  the  city  of 
Chicago  was  a  court  of  record,  a  superior  court,  as  that  term  is 
understood  at  common  law;  and  consequently  that  we  were 
bound  to  presume  jurisdiction,  unless  the  contrary  appeared. 
The  question  of  jurisdiction  was  also  admitted  by  appearing  and 
pleading  in  chief. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Ulysses  B.  Brewster  et  al.  v.  Fkederick  Scaeboeough,  im- 
pleaded, &c.  [*280] 
Error  to  Cook. 

1.  CrRCUiT  covKTB— exclusive  jurisdiction.    The  circuit  courts  are  courts  of 
general  original  jurisdiction   (6),  and  are  exclusively  vested  with  jurisdiction, 

Cases  Citing  Text.  Kenny  ■».  Greer,  13  111.,  432,  446. 

(a)  Circuit  courts  are  superior  courts  (b)   If    circuit  court  sends  process 

of  general  jurisdiction.  Statute,  which  beyond  county,  its  jurisdiction  must  be 

prohibits  suing  person  out  of  county  shown  bj''  express  averments  in  decla- 

in  which  he  resides  or  may  be  found,  ration.    Brewster  «.  Scarborough,  dis- 

merely    confers     privilege     on    him,  tinguished,  and  said  to  hold  only  that 

which   he    will    be  deemed  to  have  person    may    be   sued   in   county   in 

waived  unless  he  insists  upon  his  privi-  which  he  is  found.    Semple  v.  Ander- 

lege  by  motion  or  plea  in  abatement,  son,  4  Gilm.  546,  559.    See  note  (a). 
Earlier  cases   to  contrary  overruled. 
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in  civil  cases,  except  those  of  justices  of  the  peace,  whose  jurisdiction  is  lim- 
ited to  sums  of  one  hundred  dollars. 

2. ;  jurisdiction;  transitory  action.  A  circuit  court  has  jurisdic- 
tion in  civil  cases  over  all  transitory  actions,  where  the  defendant  comes  or 
may  be  found  within  the  territorial  limits  of  its  jurisdiction,  nothwithstanding 
he  may  reside  without  or  beyond  it. 

This  was  an  action  of  assumpsit  commenced  by  the  plaintiffs 
against  the  defendants,  by  capias,  upon  a  bill  of  exchange,  dated 
"^ew  York,  Augnst  13,  1836,"  made  by  the  defendants,  payable 
to  the  plaintiffs'  order,  at  eleven  months.  The  bill  was  accepted 
by  the  drawers  in  these  words,  "  accepted  payable  at  the  branch 
bank  of  Indiana  of  Terre  Haute,  G.  &  F.  Scarborough." 

At  the  March  term,  1838,  of  the  Cook  circuit  court,  the  Hon. 
John  Pearson  presiding,  the  following  plea  was  pleaded,  to- wit: 

"  And  the  said  defendant,  Frederick  Scarborough,  in  his  own 
proper  person,  comes  and  says,  that  this  court  ought  not  to  have 
or  take  further  cognizance  of  the  action  aforesaid,  because  he 
says,  that  the  supposed  causes  of  action,  and  each  and  every 
of  them  (if  any  such  have  accrued  to  the  said  plaintiffs),  accrued 
to  the  said  plaintiff's  out  of  the  jurisdiction  of  this  court,  that  is 
to  say,  in  the  county  of  Yermilion,  where  the  above  named  de- 
fendant resided,  at  the  time  the  cause  of  action  accrued,  and  not 
at  Chicago,  in  the  county  of  Cook,  or  elsewhere,  within  the  juris- 
diction of  this  court,  and  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  whether  the  court  can  or  will  take 
further  cognizance  of  the  action  aforesaid. 

To  the  above  plea  the  plaintiffs  demurred,  and  the  court  over- 
ruled the  demurrer,  and  gave  judgment  for  the  defendant. 

J.  Geant  and  Fe.  Peyton,  for  the  plaintiffs  in  error;  L.  Davis 
and  F.  Foeman,  for  the  defendant  in  error. 

Smith,  justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  of  assumpsit  brought  on  a  bill  of  exchange, 
made  in  the  city  of  New  York,  and  accepted  by  the  defendants, 
payable  in  the  state  of  Indiana,  and  declared  on  as  such.  One 
of  the  defendants  was  arrested  on  a  capias  ad  respondendum^ 
issued  out  of  the  circuit  court  of  the  county  of  Cook. 
[*281]  The  other  defendant  was  not  found.  There  is  but  one 
count  in  the  declaration,  and  that  is  on  the  acceptance  of 
the  bill,  by  the  defendants,  payable  in  the  state  of  Indiana.  The 
defendant  on  whom  the  process  was  served,  pleaded  in  abatement 
to  the  jurisdiction  of  the  court ;  and  that  is  the  single  jjoint  pre- 
sented for  consideration. 

It  is  assumed  in  support  of  the  plea,  which  the  circuit  court  of 
Cook  county  sustained,  on  a  demurrer  to  it,  that  the  circuit  court 
had  no  jurisdiction  whatever  over  the  cause  of  action;  because  the 
cause  of  action  did  not  arise  in  the  county  of  Cook,  and  that  the 
jurisdiction  of  the  court  is,  in  such  cases,  bound  by  its  territorial 
limits ;  and  although  the  defendant  was  within  its  acknowledged 

(1)  Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
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territorial  jurisdiction,  still  it  is  urged  that  the  circuit  court  had 
no  Jurisdiction  over  the  subject  matter  of  the  cause  of  action. 

To  determine  this  question,  which  reaches,  it  would  seem,  to 
all  transitory  actions,  which  may  be  brought  in  the  circuit  courts 
of  the  state,  and  which  therefore  involves  a  question  of  vast 
magnitude,  in  reference  to  cases  antecedently  had,  as  well  as 
those  to  be  prosecuted  hereafter,  it  will  be  necessary  to  consider 
the  jurisdiction  conferred  on  the  circuit  courts  by  statute;  and 
the  exposition  that  has  been  given  to  their  jurisdiction,  under  the 
laws  conferring  their  jurisdiction,  and  the  practice  had  in  refer- 
ence thereto.  From  the  31st  of  March,  1819,  to  the  act  of  the 
23d  January,  1829,  the  jurisdiction  conferred  by  statute  has  been 
uniformly  the  same;  and  is  contained  in  the  following  language: 
"and  the  said  circuit  courts  shall  be  holden  at  the  respective 
court  houses  of  said  counties,  and  the  said  justices  respectively, 
in  their  respective  circuits,  shall  have  jurisdiction  over  all  causes, 
matters,  and  things,  at  common  law,  and  in  chancery,  arising  in 
each  of  the  counties  in  their  respective  circuits,  where  the  debt 
or  demand  shall  exceed  the  sum  of  twenty  dollars."  (R.  L.  151-2; 
Gale's  Stat.  171.) 

It  is  insisted,  that  inasmuch  as  the  cause  of  action  did  not,  in 
a  technical  sense,  originate  in  the  county  of  Cook,  it  not  being 
the  place  where  the  contract  arose,  or  was  created,  that  therefore 
it  cannot  be  said  to  be  a  case  of  contract  arising  within  the  juris- 
diction of  the  court;  and  that  consequently,  it  has  not  jurisdic- 
tion of  the  cause.  If  this  be  true,  then  the  circuit  courts  of  the 
state  are  ousted  of  all  jurisdiction  whatever  in  personal  actions, 
where  the  cause  does  not  so  arise,  although  they  are  transitory  in 
their  character. 

It  is  conceded  that  the  ordinary  signification  of  the  language 
used,  would  import  that  the  jurisdiction  is  confined,  in  civil  cases, 
to  causes  of  action  originating  in  the  county  where  the  court  sits. 
Yet  this  surely  could  not  have  been  the  intention  of  the 
legislature;  because  of  the  clear  and  manifest  injustice,  [*282] 
such  a  construction  must  inevitably  produce. 

It  would  cut  off  all  remedy  for  the  collection  of  debts  created 
elsewhere,  than  in  the  county  of  the  residence  of  the  person  con- 
tracting; and  wholly  exempt  those  who  contracted  out  of  the 
state,  from  being  amenable  to  the  process  of  our  courts.  A  mo- 
ment's consideration  will  show,  that  a  construction  which  involves 
such  consequences,  ought  not  to  be  imputed  to  the  legislative  de- 
partment. It  would  at  once  directly  conflict  with  the  12th  sec- 
tion of  the  8th  article  of  the  constitution  of  this  state,  which 
declares,  "  that  every  person  within  the  state  ought  to  find  a  cer- 
tain remedy  in  the  laws,  for  all  injuries  or  wrongs,  which  he  may 
receive  in  his  person,  property,  or  character."  It  must,  there- 
fore, receive  such  a  reasonable  interpretation,  as  will  best  conduce 
to  the  attainment  of  the  object  the  legislature  had  in  view,  with- 
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out  doing  violence  to  the  language  used,  and  the  objects  con- 
templated. We  are  justified  in  the  assertion,  that  the  framers  of 
the  law  intended  to  convey  a  jurisdiction,  in  civil  cases,  over  all 
transitory  actions,  where  the  party  comes  within  the  territorial 
limits  of  its  jurisdiction,  considering  that  the  cause  of  action 
would  arise  wherever  the  person  of  the  party  was  found.  This 
construction  is  reconcilable  with  the  intent  and  object  in  view,  at 
the  passage  of  the  acts  creating  the  jurisdiction;  and  is  conform- 
able to  the  universal  practice  which  has  obtained  in  the  circuit 
courts  ever  since  their  creation.  This  construction  is  moreover 
directly  fortified  by  a  provision  in  the  first  section  of  an  act  con- 
cerning practice  in  the  courts  of  law  of  this  state,  which  declares, 
"that  it  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant 
out  of  the  county  where  the  latter  resides,  or  may  be  found, 
except  in  cases  where  the  debt,  contract,  or  cause  of  action  accrued 
in  the  county  of  the  plaintiff,  or  where  the  contract  may.  have 
been  specifically  made  payable.''    (R.  L,  145;  Gale's  Stat.  166.)     ' 

The  object  of  this  act  was  to  restrain  a  previous  practice,  which 
had  obtained,  of  sending  process  from  one  county  to  another,  to 
bring  the  defendant  into  a  county  where  he  did  not  reside,  and 
was  productive  of  much  oppression. 

But  we  find  in  the  words,  "  or  may  be  found,"  a  direct  recogni- 
tion of  the  right  to  arrest  or  serve  a  party  with  process,  issuing 
out  of  the  circuit  court  of  any  county,  into  which  the  party  shall 
come  and  may  be  found.  It  is  a  clear  recognition  of  the  right  to 
prosecute  a  party,  on  a  cause  of  action  transitory  in  its  nature,  in 
the  circuit  courts  of  any  county  whenever  that  party  may  be 
found  within  its  territorial  jurisdiction. 

Every  argument  which  supports  this  construction  is  in  favor  of 
common  right;  all  others  that  oppose  it,  apj)ear  to  have  their 
origin  in  injustice  and  error. 

The  circuit  courts  are  courts  of  general  original  juris- 
[*283]  diction,  and  are  exclusively  vested  with  jurisdiction,  in 
civil  cases,  except  those  of  justices  of  the  peace,  whose 
jurisdiction  is  limited  to  sums  of  one  hundred  dollars.  If  they 
have  not  jurisdiction,  then,  in  all  cases  exceeding  that  sum,  there 
is  no  remedy. 

Such  a  condition  of  the  law  cannot  be  for  a  moment  supposed ; 
and  the  extraordinary  results  which  would  flow  from  such  a  state 
of  the  law,  sufficiently  admonishes  us  of  the  dangers  which  would 
arise  from  sustaining  the  judgment  in  this  case. 

Under  these  views,  we  cannot  hesitate  to  reverse  the  judgment, 
and  remand  the  cause  for  further  proceedings,  with  costs  of  suit, 

Judgment  reversed. 
Note.    See  Beaubien  «.  BrinckerhofE,  and  note,  ante,  274. 
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Samuel  "Wincher  v.  Michael  Sheewsbuet. 
Error  to  Morgan. 

1.  FrxTtnREs — timber  detached  from  soil.  Where  the  plaintiff  had  made  from 
timber  growing  on  government  land,  a  quantity  of  rails,  and  left  them  piled 
up  upon  the  land,  and  the  defendant  afterwards  purchased  the  land  of  the 
government,  and  converted  the  rails  to  his  own  use.  Held,  that  they  did  not 
pass  with  the  land,  and  that  the  plaintiff  could  maintain  an  action  of  trespass 
against  the  defendant,  and  recover  the  value  of  the  rails  taken,    (a) 

This  was  an  action  of  trespass  commenced  bj  the  defendant  in 
error  against  the  plaintiff  in  error,  before  a  justice  of  the  peace 
of  Morgan  county.  The  justice  rendered  judgment  for  the  defen- 
dant in  error,  for  the  sum  of  ten  dollars  and  sixty -eight  cents, 
from  which  an  appeal  was  taken  to  the  circuit  court  of  Morgan 
county,  where  the  cause  was  tried  at  the  November  term,  1839, 
before  the  Hon,  William  Thomas,  without  a  jury,  upon  the  fol- 
lowing agreed  state  of  facts: 

"  The  plaintiff  went  upon  a  tract  of  land  which  belonged  to  the 
government  of  the  United  States,  and  made  ten  hundred  and 
sixty  rails,  and  cut  and  sawed  timber.  All  of  said  rails  and  tim- 
ber were  of  the  value  of  fifteen  dollars,  and  were  made  of  timber 
trees  situated  upon  said  land.  Said  rails  were  laying  in  piles 
through  the  woods,  on  the  land  aforesaid,  and  the  sawed  timber 
lying  on  the  land,  and  in  that  situation  were  of  the  value  afore- 
said. While  the  timber  was  thus  situated  on  said  land,  the  de- 
fendant entered  and  purchased  the  land  of  the  United  States,  and 
paid  for  it,  but  had  no  patent  for  said  land,  but  a  certificate  of 
purchase  from  the  United  States.     Said  defendant  prohibited  the 

})laintiff  from  taking  this  timber  oif  of  his,  defendant's 
and,  and  went  and  hauled  the  rails  and  timber  away,  and    [*284] 
converted  them  to  his  own  use,  without  the  consent  of 
the  plaintiff.     To  recover  the  value  of  said  rails  and  timber,  this 
suit  was  brought. 

"November  5th,  1839. 

"  Samuel  Winchek, 
"  Michael  Sheewsbury." 
The  court  rendered  judgment  for  the  defendant  in  error,  for 
the  sum  of  fifteen  dollars. 

S.  T.  Logan,  for  the  plaintiff  in  error.  M.  M'Connel,  for  the 
defendant  in  error, 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court:  The 
facts  of  this  case  are,  that  the  plaintiff  below  had  made,  from 

Cases  Citing  Text.  Hewed  timber  and  fence  posts  un- 

(a)  Rule,  stated  in  head  note,  en-  attached  to  soil  are  not  fixtures  or  ap- 

forced  against  pre-emptor,  who  had  purtenances,    and    do   not    pass  by 

appropriated  rails  cut  by  another  on  deed  of  conveyance  of  land.    Cook  v. 

lands  pre-empted.    Brown  v.  Thock-  Whiting,  16  111.  480,  482. 
morton,  11  111.  529,  530. 

[19— Scam.     Vol.  2.] 
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timber  growing  on  government  land,  a  quantity  of  rails,  and  left 
them  piled  up  upon  the  land.  The  defendant  afterwards  entered 
the  land,  and  took  the  rails,  for  which  the  plaintiff  brought  this 
action.  I  have  no  doubt  of  the  plaintiff's  right  of  recovery  against 
the  defendant.  It  is  true,  that  the  wrongful  taking  or  conversion 
of  the  property  of  another,  does  not  give  the  trespasser  a  title,  as 
against  the  owner,  who  may  follow  and  recover  it  as  long  as  it 
can  be  identified.  But  this  rule  applies  only  to  the  owner  of  the 
property  taken,  and  not  to  a  stranger. 

Had  the  defendant  any  title  to  the  rails  in  question,  and  how 
did  he  acquire  it?  At  the  same  time  the  trespass  was  committed 
by  the  plaintiff,  the  land,  and  consequently  the  timber  growing  on 
it,  of  which  the  rails  were  made,  belonged  to  the  government.  The 
cutting  of  the  timber  was  therefore  an  injury  and  trespass  against 
the  government;  and  it  had  a  legal  remedy.  Therefore  the  de- 
fendant had  neither  a  right  of  property,  nor  a  right  of  action,  at 
the  time  of  the  plaintiff's  trespass,  in  making  the  rails.  To  what 
then  did  he  acquire  title,  by  a  subsequent  purchase  of  the  land? 
Certainly  not  to  a  right  of  action  for  a  previous  trespass ;  nor  to 
the  timber  which  had  been  previously  severed  from  the  land,  and 
converted  into  rails,  farming  utensils,  furniture,  or  anything  else. 
A  certificate  of  purchase  or  patent  vests  in  the  patentee  a  title  to 
the  land,  and  generally  all  that  is  growing  on,  or  is  in  the  con- 
templation of  law  attached  to  the  land — as  houses,  fences,  grow- 
ing timber,  grain,  &c. ;  and  it  is  said  that  fallen  timber  passes 
with  the  land.  But  that  which  has  been  severed  from  the  land, 
and,  by  the  art  and  labor  of  man,  converted  into  personal  prop- 
erty, such  as  implements  of  husbandry,  barrels,  furniture,  or  even 
rails  when  not  put  into  a  fence,  or  evidently  intended  to  be  so 
used  upon  the  land  (which  could  not  be  inferred  if  made  by  a 
stranger),  do  not  pass  with  it,  any  more  than  the  grain,  grass,  or 
fruit  which  has  grown  upon,  and  been  gathered  from  it.  In 
another  view  of  this  case,  the  defendant's  liability  would  seem 

clear. 
[*285]        The  government  being  the  owner  of  the  land,  at  the 

time  of  the  trespass  by  cutting  timber,  it  might,  and  if 
not  barred  by  time,  may  yet  recover,  in  trespass,  for  the  injury 
done  to  the  land,  or,  by  action  of  trover,  recover  the  value  of  the 
rails,  which  would  certainly  be  a  bar  to  the  defendant's  recovery 
for  the  same  trespass.  For  if  the  defendant  may  convert  the 
rails  to  his  own  use,  he  may  recover  of  the  plaintiff  for  a  conver- 
sion by  him,  and  thus  subject  him  to  make  compensation  twice 
for  the  same  trespass. 

This  would  be  both  unjust  and  illegal.  The  vendor  and  ven- 
dee of  the  land  cannot  both  have  a  remedy  for  the  same  trespass ; 
a  recovery  by  one  would  be  a  bar  to  that  of  the  other.  A  recov- 
ery by  the  government  in  an  action  of  trover,  against  the  plaintiff 
Wow,  for  the  value  of  the  rails  made  on  its  land,  would  vest  the 
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right  to  them  in  him ;  and  although  it  does  not  appear  that  any 
such  prosecution  has  been  instituted  by  the  government,  yet  the 
right  to  do  so  proves  the  defendant's  want  of  title,  either  to  re- 
cover for  the  trespass  on  the  land,  or  to  take  the  rails  which  are 
the  fruits  of  it.     The  judgment  is  affirmed. 

Judgment  a-fftrmed. 


Ckawfokd  Dunseth  v.  Stephen  J.  Wade  et  al. 
Error  to  Peoria. 

1.  Common  carrier — re-shipment ;  liability.  Where  goods  were  shipped 
by  W.  at  Cincinnati,  on  board  of  D.'s  steamboat,  to  be  transported  to  Peoria, 
at  $1  per  hundred,  under  the  usual  bill  of  lading,  "  with  privilege  of  re-ship- 
ping on  any  good  boat :"  Held,  that  the  master,  by  re-shipping  the  goods,  did 
not  lessen  his  liability,  but  was  responsible  for  the  delivery  of  the  goods  at 
Peoria,  unless  the  goods  were  lost  or  so  injured  as  to  prevent  their  delivery,  by 
the  unavoidable  accidents  of  the  river.  In  such  case,  if  the  goods  had  been 
re-shipped,  it  would  be  necessary  also  to  show  that  they  were  put  on  board  of 
a  good  boat. 

2.  exoneration.      Where  goods  are  shipped  under  the  usual  bill  of 

lading,  the  master,  to  exempt  himself  from  liability,  for  not  delivering  them, 
must  prove  that  he  has  been  prevented  from  doing  so,  by  unavoidable  acci- 
dents. 

3.  when  insurer  absolute.     Semhle,    That  if    a  common    carrier,  in 

which  character  steamboats  navigating  our  rivers  must  be  classed,  attempts  to 
perform  his  contract  in  a  manner  different  from  his  undertaking,  he  becomes 
an  insurer  for  the  absolute  delivery  of  the  goods,  and  cannot  avail  himself  of 
any  exceptions  made  in  his  behalf  in  the  contract. 

This  cause  was  tried  in  the  court  below,  at  the  April  term, 
1839,  before  the  Hon.  Thomas  Ford,  w^ho  rendered  a  judgment 
for  plaintiffs  for  $209,  and  costs  of  suit.  The  defendant  excepted 
to  the  judgment  of  the  court. 

W.  Frisby  and  G.  T.  Metcalf,  for  the  plaintiff  in 
error,  cited  1  H.  Blac.  298,  359;  3  Taunt.  264;  Oliver's  r*286] 
Law  Summary  292,  360-4. 

S.  T.  Logan,  for  the  defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court.  This 
was  an  action  of  assumpsit  commenced  by  Wade,  Lowry,  and 
Hills,  against  Dunseth,  for  failing  to  deliver  to  the  plaintiffs  be- 
low, at  Peoria,  certain  goods  belonging  to  them,  which  were 
shipped  on  board  Dunseth's  steamboat,  called  the  Indian,  then 
lying  at  Cincinnati.  The  defendant  pleaded  non-asstimpsit. 
The  cause  was  tried,  by  consent  of  the  parties,  without  a  jury. 

The  bill  of  exceptions  contains  the  following  facts :  A  witness, 
on  the  part  of  the  plaintiffs  below,  testified  that  he,  as  agent  of 
Wade,  Lowry,  and  Hills,  received  the  bill  of  lading  hereinafter 
copied,  from  the  merchants  in  Cincinnati,  who  had  shipped  the 
goods  on  board  the  steamboat  of  Dunseth,  at  Cincinnati;  that  the 

foods   belonged   to  the  plaintiff's  below,   and  never  arrived   at 
'eoria.     That  witness,  at  a  subsequent  time,  had  a  conversation 
with  Dunseth,  in  which  he  admitted  that  he  had  received  the 
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goods  mentioned  in  the  bill  of  lading,  but  said  that  he  did  not 
consider  himself  liable  for  the  loss  or  damage  of  the  goods,  be- 
cause, by  the  terms  of  the  bill  of  lading,  he  was  entitled  to  the 
privilege  of  re-shipping  said  goods  on  any  good  boat ;  that  he 
had  re-shipped  said  goods  on  the  steamboat  American,  and  that 
the  loss  happened  while  the  goods  were  on  the  said  boat  Ameri- 
can. Tlie  witness  also  testified  that  the  goods  lost  were  of  the 
value  of  $194.75. 

The  defendant  below  having  proved  the  execution  of  the  bill  of 
lading,  which  was  produced  on  the  trial,  from  the  possession  of 
the  plaintiffs  below,  read  the  same  as  follows : 

"  Shipped  in  good  order,  and 
well  conditioned,  by  Balbridge 
&  Co.,  on  board  the  good  steam- 
boat called  the  Indian,  whereof 
is  master  for  the  present  voy- 
age, Dunseth,  now  lying  in 
Ohio  river;  to  say. 

Sundries  per  margin; 
One  bar  of  iron  in  dispute,  be- 


*'  33  ps.  bar  Iron,      .     . 
2  bars  -^^  Bd.  and  Sq., 
"     "  in  hoop,     .     . 

8d  Nail  Iron, 

■|  Round,      .     . 

i      do.  .     .     . 

4      do.    .     .     . 


20  kegs  Lead, 
90  ps.  Castings, 


1030 
102 

82 
83 

.  52 
48 

.  68 
500 

1495 


3460 
[^287]  LowBY,  Wade  &  Co., 

Peoria. 
With  privilege  of  re-shipping 
on  any  good  boat. 


ing  marked  and  numbered  as  in 
the  margin,  and  are  to  be  de- 
livered in  like  good  order  and 
condition,  (the  unavoidable  ac- 
cidents of  the  river  only  ex- 
cepted,) at  the  port  of  Peoria, 
unto  Lowry,  Wade  &  Co.,  or 
assigns,  he  or  they  paying 
freight  for  the  said  goods,  at 
the  rate  of  one  dollar  per  hun- 
dred. In  witness  whereof,  the 
master  or  clerk  of  said  steam- 
boat, hath  afKnned  to  three  bills 
of  lading,  all  of  this  tenor  and 
date,  one  of  which  being  accom- 
plished, the  others  to  stand  void. 
Dated  at  Cincinnati,the  13th  day 
of  July,  1836. 

S.  Dunseth." 

It  was  also  proved  by  the  defendant  below,  that  S.  Dunseth, 
whose  signature  appears  to  the  foregoing  bill  of  lading,  was  clerk 
of  the  steamboat  Indian,  at  the  time  the  above  goods  were  re- 
ceived on  said  boat,  and  at  the  time  of  the  execution  of  the  bill  of 
lading.  Tlie  defendant  below  also  proved  that  the  steamboat 
American  was  a  good  boat  at  the  time  of  the  re-shipment,  and 
that  she  (the  American)  was  sunk  on  her  way  to  Peoria,  in  the 
Illinois  river,  with  the  plaintiffs'  goods  on  board,  by  the  steam- 
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boat  Friendship  running  into  her,  (the  American,)  as  witness 
understood,  though  lie  had  no  personal  knowledge;  and  that  the 
pilot  of  the  American,  at  the  time  of  this  accident,  was  a  good 
pilot,  and  that  tlie  sinking  of  the  American  was  an  accident,  as 
he  had  heard  say,  and  not  occasioned  by  the  negligence  of  her 
officers,  or  the  mismanagement  of  the  boat  American,  as  he  had 
also  heard  said.  It  was  also  said,  that  the  boat  American  was 
afterwards  raised,  and  most  of  her  loading  was  saved ;  and  he  did 
not  know  but  all  the  plaintiffs'  goods  were  saved. 

Upon  this  evidence,  the  court  below  rendered  a  judgment  for 
the  plaintiffs'  below.  The  assignment  of  errors  questions  the 
correctness  of  the  decision.  This  is  a  case  of  first  impression  in 
this  court.  We  have  searched  for  authorities  as  to  the  effect  of 
the  privilege  reserved  in  the  margin  of  the  bill  of  lading,  without 
success. 

The  authorities  referred  to  in  the  brief  of  the  plaintiff  in  error, 
have  no  application  to  the  question  arising  in  this  case.  In  the 
absence  of  adjudged  cases,  within  the  reach  of  the  court,  we  must 
apply  general  principles  to  the  facts  of  the  case. 

In  order  to  arrive  at  a  just  conclusion,  it  is  necessary  first  to 
determine  the  extent  of  the  obligation  incurred  by  the  master  of 
the  Indian,  when  he  undertook  to  transport  the  goods  of  Wade, 
Lowry  &  Co.,  from  Cincinnati  to  Peoria.  The  language  of  the 
bill  of  lading  is,  that  the  goods  were  to  be  delivered  at  Peoria,  to 
Wade,  Lowry  &  Co.,  they  paying  the  fi-eight  for  the  goods  at  $1 
per  hundred,  the  unavoidable  accidents  of  the  river  only  ex- 
cepted. This  contract  bound  Dunseth,  the  master  of  the  boat,  to 
deliver,  from  the  boat  Indian,  the  goods  in  question,  unless  pre- 
vented by  the  unavoidable  accidents  of  the  river.  What  change 
in  the  terms  of  this  contract,  did  the  words  "  with  privilege  of  re- 
shipping  on  any  good  boat,"  written  in  the  margin  of  the  bill  of 
lading,  produce?  Was  the  master  discharged  from  all 
obligation  in  relation  to  the  carriage  and  delivery  of  the  [*288] 
goods  at  Peoria,  by  merely  re-shipping  the  goods  on 
board  "  any  good  boat  ?"  Clearly  not.  He  was  to  receive  freight 
on  the  delivery  of  the  goods  at  Peoria,  for  transporting  the  goods 
the  whole  distance.  His  obligations  were  consequently  coexten- 
sive with  the  reward  he  was  to  receive. 

He  could  not  charge  freight  2?ro  rata,  for  the  distance  he  car- 
ried the  goods,  and  then  leave  the  owner  to  be  charged  for  the 
remainder  of  the  distance,  such  prices  for  freight  as  the  con- 
science of  the  master  of  the  boat  on  which  the  goods  might  be 
re-shipped,  should  see  fit  to  demand. 

The  master  having  undertaken,  for  a  stipulated  reward,  to  de- 
liver the  goods,  in  good  order,  in  Peoria,  was  bound  to  do  so,  un- 
less he  could  show  that  the  goods  were  lost,  or  so  injured  as  to 
prevent  their  delivery,  by  the  unavoidable  accidents  of  the  river. 
The  onus  lay  on  him,  whether  he  re-shipped  the  goods  or  not. 
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This  proof  he  undertook  to  give;  but  the  whole  of  his  evidence 
of  the  loss  of  the  goods  by  unavoidable  accident,  was  hearsay. 

Doubtless  had  this  evidence  been  offered  to  a  jury,  it  would 
have  been  objected  to  and  rejected;  but  as  the  court  tried  the 
cause,  the  whole  of  the  evidence  was  heard,  and  that  portion  dis- 
regarded by  the  judge,  which  he  considered  as  improper. 

Had  the  cause  been  tried  before  a  jury,  it  would  have  been 
proper  for  the  plaintiffs  below  to  have  movedthe  court  to  instruct 
the  jury  to  disregard  the  hearsay  testimony;  but  where  the  judge 
tries  the  case,  no  such  motion  is  necessary,  because  it  is  the  duty 
of  the  court  to  decide  the  case  upon  the  legal  evidence  before  it. 

The  legal  testimony  in  the  case,  was  the  shipment  of  the  goods 
of  tlie  plaintiff  below,  on  board  of  the  steamboat  Indian,  under  a 
contract  to  deliver  them  at  Peoria;  that  the  goods  had  never  been 
delivered,  and  that  the  goods  were  worth  $194.75. 

From  the  loose  manner  in  which  the  bill  of  exceptions  is 
draw^n,  it  is  doubtful  whether  the  witness  of  the  defendant  below, 
intended  to  say  that  he  knew  that  the  goods  were  re-shipped  on 
board  the  American,  or  whether  he  meant  only  to  state  that,  at 
the  time  he  heard  the  goods  were  re-  shipped,  the  American  was 
a  good  boat.  Whatever  may  be  the  true  understanding  of  this 
part  of  the  testimony,  there  is  no  doubt,  that  all  the  witness  said 
in  relation  to  the  sinking  of  the  American,  by  being  run  into  by 
the  steamboat  Friendship,  is  entirely  hearsay,  as  well  as  the 
testimony  that  the  accident  was  not  occasioned  by  the  negligence 
of  the  officers  of  the  American. 

The  court  below  was  consequently  justified  in  disregarding  the 
hearsay  testimony,  and  in  giving  judgment  for  the  plaintiffs  be- 
low, on  the  evidence.  Should  it  be  enquired,  of  what  use  then 
was  the  memorandum  written  on  the  margin  of  the  bill  of  lading, 
"with  privilege  of  re  shipping  on  any  good  boat,"  if  when  the 
goods,  in  pursuance  of  such  privilege,  have  been  re- 
[*289]  shipped,  the  master  is  not  discharged  from  further  re- 
sponsibility? This  answer  is  two-fold:  First,  the  master 
of  the  Indian  was  to  receive  freight  on  delivery,  for  the  whole 
distance,  whether  he  re-shipped  the  goods  or  not,  and  conse- 
quently his  obligations  were  co-extensive  with  his  reward;  and, 
secondly,  without  reserving  this  privilege,  the  master  of  the 
Indian  would  have  been  responsible,  after  re-shipping  the  goods, 
even  for  unavoidable  accidents. 

If  a  common  carrier,  in  which  character  steamboats  navigating 
our  rivers  must  be  classed,  attempts  to  perform  his  contract  in  a 
manner  different  from  his  undertaking,  he  becomes  an  insurer 
for  the  absolute  delivery  of  the  goods,  and  cannot  avail  himself 
of  any  exceptions  made  in  his  behalf  in  the  contract. 

The  skill  and  experience  of  the  master  of  the  boat,  the  charac- 
ter of  the  crew,  and  the  staunchness  and  speed  of  the  boat,  may 
all  be  taken  into  consideration  by  the  owner  or  shipper  of  goods, 
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in  selecting  a  boat  for  the  carriage  of  his  goods.  Having  done 
so,  he  has  a  right  to  require  that  the  contract  be  fultilled,  in  the 
manner  agreed,  unless  the  master  of  the  boat  reserves  the  privi- 
lege of  re-shipping. 

And  when  this  reservation  is  made,  it  is  still  incumbent  on  the 
master  of  the  boat,  in  order  to  discharge  himself  from  his  obliga- 
tions, to  show,  by  legal  evidence,  not  only  that  the  goods  were  re- 
shipped  on  a  good  boat,  but  that  the  goods  were  lost,  by  the  un- 
avoidable accidents  of  the  river.  Had  the  agreement  been,  that, 
if  the  master  should  re-ship  the  goods,  he  should  onl}^  receive 
freight  j[>rc>  rata^  for  the  distance  the  goods  had  been  carried,  a 
different  question  would  have  been  presented. 

In  such  a  case,  however,  there  can  be  no  doubt,  that  it  would 
have  been  incumbent  on  the  master,  to  have  forwarded,  without 
delay,  to  the  owners  or  consignee  of  the  goods,  a  new  bill  of 
lading,  so  that  the  owner  might  have  evidence  against  the  master 
of  the  boat  on  which  the  goods  were  re-shipped,. 

Without  notice  of  the  re-shipment  of  the  goods,  the  owner,  in 
case  of  non-delivery,  would  not  know  on  whom  to  call  for  redress, 
nor  how  to  search  for  his  goods.  Upon  the  whole,  we  are  of 
opinion  that  the  judgment  must  be  affirmed  with  costs. 

Judgment  afirmed. 


Philander  Salisbury  et  al.  v.  Daniel  O.  Gillett  et  al.   [*290] 

Error  to  Morgan. 

1.  Misnomer — matter  in  abatement.  A  mistake  in  the  Christian  name  of  a 
plaintiff  can  be  taken  advantage  of  only  by  plea  in  abatement,    {a) 

2.  Evidence — general  issue — names.  Where  an  action  was  brought  against 
the  makers  of  a  note,  by  the  payees,  who  were  described  in  the  note  by  the 
name  of  their  firm,  "  Salisbury  &  Collins :"  Heldy  that  it  was  not  necessary, 
under  the  general  issue,  to  prove  the  Christian  names  of  the  plaintiffs,  or  that 
they  were  partners. 

This  cause  was  heard  in  the  court  below,  at  the  March  term, 
1838,  before  the  Hon.  Jesse  B.  Thomas,  who  rendered  a  judg- 
ment for  the  defendants.  The  plaintiffs  brought  the  cause  to 
this  court  by  writ  of  error. 

W.  Thomas,  for  the  plaintiffs  in  error,  cited  3  Campbell  239; 
13  PetersdorfE's  Abr.  130;  3  Stark.  E.  362,  407;  3  Stark.  Ev. 
1167;  3  Missouri  227. 

M.  Leslie,  for  the  defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  debt  commenced  by  Salisbury  &  Collins,  against 
Gillett  &  Avery,  by  petition  and  summons. 

The  defendants  pleaded  nil  debet,  and  the  cause  was,  by  con- 

Cases  Citing  Text.  when  first  made    after  going  to  trial 

(<7)  Objection  for  mistake  in  Chris-  on  merits  before  justice  of  peace, 
tain  name  of  plaintiff  comes  too  late,    Moss  v.  Flint,  115  111.,  570,  572. 
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sent  of  parties,  tried  by  the  court  without  a  jury.  On  the  trial 
of  the  cause,  the  plaintiffs  produced  and  read  a  note,  of  which 
the  following  is  a  copy,  to-wit: 

"  St.  Louis,  March  29th,  1837. — Six  months  after  date,  we 
promise  to  pay  Salisbury  &  Collins,  at  the  agency  of  the  Commer- 
cial Bank  of  Cincinnati,  in  St.  Louis,  two  hundred  and  forty -nine 
dollars,  without  defalcation,  and  for  value  received. 

"  GiLLETT  &  Avery." 

The  plaintiffs  proved,  that  defendants  were  partners  in  trade, 
and  doing  business  under  the  name  of  Gillett  &  Avery,  and  also 
proved  by  a  witness,  that  he  had  heard  Charles  Collins  say,  that 
he  had  a  partner  in  St.  Louis  named  Salisbury,  in  a  shoe  store, 
and  that  he  had  seen  a  notice  of  a  partnership  in  a  newspaper. 
He  believed  he  had  been  in  their  store  in  St.  Louis;  but  witness 
did  not  know  the  Christian  name  of  Salisbury.  Upon  this  testi- 
mony, the  court  below  gave  judgment  for  defendants. 

If  the  note  had  been  payable  to  Collins  &  Co.,  and  the  action 
brought  in  the  names  of  Collins  &  Salisbury,  proof  would 
[*291]    have  been  necessary,  to  show  that  Salisbury  was  one  of 
the  firm  of  Collins  &  Co.  (1  Chit.  Plead.  440.) 

In  the  case  at  bar,  however,  the  action  is  brought  in  the  names 
of  the  payees,  and  if  there  is  anything  wrong,  it  must  be  in  the 
Christian  names  of  one  or  both  of  the  plaintiffs.  Such  a  mistake, 
however,  can  only  be  taken  advantage  of  by  a  plea  in  abate- 
ment. (1  Chit.  Plead.  440.)  The  court  below  consequently  erred 
in  giving  judgment  for  the  defendants.  The  judgment  below  is 
reversed,  with  costs,  and  judgment  rendered  in  this  court  for  the 
amount  of  the  note  and  interest. 

Judgment  reversed,  and  judgment  rendered  in  this  court. 
Note.    See  Vance  et  al.  v.  Funk,  ante^  263. 


Eebecca  Walker  v.  James  Walker. 

Appeal  from  Cook. 

1.  Will — ^pkobate — sanity  of  testator  on  appeal.  Under  the  statute,  on  ap- 
peal from  a  decision  of  a  probate  court  in  relation  to  the  probate  of  a  will,  it  is 
proper  for  the  circuit  court  to  direct  the  trial  to  be  had  before  a  jury ;  and  on 
such  trial  it  is  not  competent  for  either  party  to  introduce  any  testimony  in  re- 
lation to  the  sanity  of  the  testator,  except  that  of  the  subscribing  witnesses, 
who  may  be  sworn  and  testify  before  the  jury ;  and  unless  two  of  said  wit- 
nesses concur  in  the  belief  that  the  testator  was  of  sound  mind  at  the  time  of 
executing  the  will,  it  can  not  be  admitted  to  probate.  The  belief  of  the  wit- 
nesses may  be  formed  not  only  upon  what  transpired  at  the  time  of  executing 
the  will,  but  also  upon  events  which  happened  before;  and  the  jury  need  not 
enquire  into  the  foundation  of  the  witnesses'  belief,  nor  the  circumstances 
under  which,  nor  the  time  when,  such  belief  was  formed  The  trial  in  the 
circuit  court  should  be  de  novo;  and  as  to  all  questions  except  the  sanity  of  the 
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testator,  the  parties  are  not  restricted  to  the  testimony  of  the  subscribing  wit- 
nesses, or  the  evidence  adduced  before  the  court  of  probate,     (a) 

2.  Statute — remissive  words,  not  exclusive.  The  provision  in  the  statute  of 
wills,  "that  claims  for  debts  may  be  tried  by  a  jury,  as  in  other  cases,"  is  not 
a  prohibition  of  the  right  to  a  trial  by  jury  in  any  other  cases  arising  under  the 
act. 

At  the  November  term,  1835,  of  the  court  of  probate  Cook  of 
county,  Rebecca  Walker,  executrix  of  the  last  will  and  testament 
of  Jesse  Walker,  deceased,  presented  said  will  to  the  court  for 
probate,  and  at  the  same  time  appeared  James  Walker,  heir  of 
said  Jesse  Walker,  and  resisted  the  probate  of  said  will,  on  the 
ground  that,  at  the  time  of  the  executing  said  will,  the  said  Jesse 
Walker  was  not  of  sound  mind  and  memory.  The  court  of  pro- 
bate, after  hearing  the  proofs  and  allegations  of  the  parties,  "  or- 
dered that  the  said  will  and  testament  be  rejected,  and  that  it  be 
not  admitted  to  probate."  Rebecca  Walker  appealed  to  the  cir- 
cuit court  of  Cook  county,  where  the  cause  was  tried  at  the 
August  term,  1837,  before  the  Hon.  Jesse  B.  Thomas  and  [*292] 
a  jury.  The  jury  returned  a  verdict,  that  "the  proof  of 
the  execution  of  the  said  will  is  insufficient  to  admit  it  to  probate 
record";  whereupon  the  circuit  court  affirmed  the  judgment  of 
the  court  of  probate,  and  the  cause  was  brought  into  this  court  by 
appeal. 

On  the  trial  in  the  court  below,  the  following  bill  of  exceptions 
was  taken: 

"  Be  it  remembered,  that  at  a  circuit  court  held  at  Chicago,  in 
and  for  the  county  of  Cook,  on  the  twenty -iifth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-seven, 
this  cause,  which  was  brought  into  this  court  upon  the  annexed 
bill  of  exceptions,  transcript  of  evidence,  and  appeal  from  the  de- 
cision of  Isaac  Harmon,  judge  of  probate  in  and  for  the  county 
of  Cook,  came  on  for  trial  before  his  Honor  Jesse  B.  Thomas,  the 
presiding  judge  of  the  said  court. 

"  The  counsel  for  Rebecca  Walker,  the  said  appellant,  moved 
the  said  court  that  the  said  trial  should  be  before  the  court  with- 
out a  jury,  and  that  the  said  trial  be  upon  the  transcript  of  the 
evidence  returned  by  said  judge  of  probate;  his  honor  the  judge 
decided,  that  the  trial  of  the  said  cause  should  be  upon  the  tran- 

Cases  Citing  Text.  since  1845,  on  appeal  to  circuit  court 

(ffl)  Walker  v.  Walker,  cited  in  con-  from  order  refusing  to  admit  will  to 

demnation  proceeding  in  support  of  probate,  parties    seeking   probate   of 

rule  that  best  evidence  obtainable  must  will  maj^   prove  testator's  sanity    by 

be  produced.     I.  &  W.  R.  Co.  v.  Von  other  evidence  than  that  of  subscrib- 

Horn,  18  111.  257,  258.  ing  witnesses.     Crowley  v.   Crowley, 

On  appeal  to  circuit  court  from  or-  80  111.  469,  472;  Heirs  of  Critz  «.  Peo-  ' 

der  admitting  will  to  probate,only  sub-  pie,  106  HI.  167,  172. 
scribing  witnesses  can   be  heard   on        But  on  appeal  from  order  refusing 

question  of  testator's  sanity.   Andrews  to  admit  will  to  probate,  parties  oppos- 

V    Black,   43  111.  256,  258 ;    Weld  v.  ing  probate  can  not  rebut  proof  of  tes- 

Sweeney,  85  111.  50. 51 ;  Heirs  of  Critz  ».  tator's  sanity  by  other  evidence  than 

People,  106  111.  167,  172.  that  of  subscribing  witnesses.  Heirs  of 

Under  statutory  provisions  in  force  Critz  v.  People,  supra. 
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script  of  the  judge  of  probate,  and  the  appellant's  bill  of  excep- 
tions; that  a  jurj  should  be  empanelled  for  the  trial  of  said  cause, 
and  that,  upon  the  said  trial,  it  would  not  be  competent  for  either 
party  to  introduce  any  testimony  in  relation  to  the  sanity  or  in- 
sanity of  the  testator,  except  the  subscribing  witnesses  to  the  said 
will,  who  might  be  sworn  and  give  their  evidence  before  the  said 
jury;  that  the  trial  as  to  all  other  decisions  of  the  court  of  pro- 
bate, as  appeared  from  the  appellant's  bill  of  exceptions,  and  the 
transcript  of  the  judge  of  probate,  should  be  de  novo,  and  that 
the  parties  in  that  respect  would  not  be  restricted  to  the  evidence 
adduced  before  the  judge  of  probate. 

"  A  jury  was  accordingly  empanelled,  and  after  the  testimony 
had  been  closed,  the  counsel  for  the  appellee  requested  the  court 
to  instruct  the  jury,  that  unless  two  of  the  subscribing  witnesses 
to  the  said  will  stated,  upon  oath,  that  they  concur  in  the  belief 
that  the  testator  was  of  sound  mind  at  the  time  of  the  execution 
of  the  said  will,  the  law  is  with  the  appellee;  which  said  instruc- 
tion, as  asked  for,  was  given  by  the  said  court. 

"The  court  also  instructed  the  jury,  that  the  said  subscribing 
witnesses,  in  giving  their  opinions  as  to  the  sanity  or  insanity  of 
the  said  testator,  might  found  their  opinion  not  only  upon  the 
events  which  transpired  at  the  time  of  the  execution  of  the  said 
will,  but  also  upon  events  which  transpired  antecedent  to  the  exe- 
cution of  the  said  will;  and  that  the  jury  need  not  enquire  into 
the  foundation  of  the  witnesses'  belief,  nor  the  circumstances 
under  which,  nor  the  same  when,  said  belief  was  formed:  to  which 
said  several  decisions,  opinions,  and  instructions  of  the 
[*293]  court,  except  as  to  the  decision  of  the  court,  in  regard  to 
the  testimony  to  be  introduced  on  the  trial,  the  said  appel- 
lant, by  her  counsel,  excepted,  and  prayed  that  this  her  bill  of  ex- 
ceptions may  be  signed,  sealed,  and  made  a  part  of  the  record. 

"J.  B.  Thomas,  [seal.]" 

J.  BcTTERFiELD  and  J.  H.  Collins,  for  the  appellant,  cited  R. 
L.  653;  Gale  s  stat.  718;  2  Stark.  Ev.  922;  4  Burr.  224. 

J.  Yo  UNG  ScAMMON,  for  the  appellee,  cited  R.  L.  611,  612; 
Gale's  Stat.  686,  687;  Brown  v.  McConnell,  1  Bibb,  266;  1  Bibb, 
4i2;   IJ  J.  Marsh.  318. 

Smith,  justice,  delivered  the  opinion  of  the  court:  Two  grounds 
of  exception  have  been  taken  by  the  appellant  in  this  cause: 
First,  as  to  the  mode  in  which  the  appeal  from  the  judge  of  pro- 
bate has  been  proceeded  on  and  adjudicated;  and,  secondly,  as  to 
the  instructions,  and  the  principles  embraced  in  them,  applicable 
to  the  evidence,  as  laid  down  by  the  judge. 

On  the  first  point,  the  appellant  does  not  complain  of  the  order 
directing  the  trial  of  the  cause  upon  the  transcript  of  the  judge  of 
probate,  and  the  appellant's  bill  of  exceptions,  but  of  that  portion 
of  the  order  which  directed  the  empanelling  of  a  jury,  and  the 
e  xclusion  of  all  other  evidence  in  relation  to  the  sanity  of  the  tes- 
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tator,  except  the  subscribing  witnesses  to  the  will,  who  might  be 
sworn  and  testify;  and  that  as  to  all  other  decisions  of  the  court 
of  probate,  appearing  from  the  bill  of  exceptions  and  transcript, 
the  trial  should  be  de  novo;  and  the  parties  not  restricted  in  that 
respect,  to  the  evidence  adduced  before  the  judge  of  probate. 

We  do  not  perceive  that  this  order  in  the  circuit  court  was  er- 
roneous. The  135th  section  of  the  "  Act  relative  to  Wills  and 
Testaments,"  (R.  L.  653;  Gale's  stat.  718,)  provides  that  the  cir- 
cuit court,  in  cases  of  appeal  from  the  court  of  probate,  shall  pro- 
ceed de  novo,  as  to  the  judgment  and  orders  appealed  from ;  and 
that  claims  for  debts  may  be  tried  by  a  jury  as  in  other  cases.  It 
would  be  difficult  to  understand  the  meaning  of  the  language 
here  used,  did  we  not  consider  the  terms  as  implying  a  new  and 
original  hearing  of  the  cause,  in  the  circuit  court.  How  shall  it 
proceed  de  novo  as  to  the  judgments  and  orders  appealed  from, 
if  it  does  not  permit  a  new  hearing  of  the  cause  upon  its  merits  ? 
If  this  be  true,  how  can  a  rehearing  on  the  merits  be  had,  unless 
the  forms  of  proceeding,  used  in  the  circuit  court,  in  the  trial  of 
other  cases,  be  adoj^ted?  A  proceeding  de  novo  surely  implies  a 
new  hearing  on  the  facts,  and  law  of  the  case;  and  not  a  mere  re- 
view, and  decision  upon  the  facts  and  decisions  as  they  transpired, 
and  were  had  before  the  probate  court.  The  phraseology  used  in 
the  bill  of  exceptions,  that  the  trial,  as  to  all  other  decis- 
ions, should  be  de  novo,  seems  to  imply,  that  in  regard  to  [*2941 
the  question  of  the  sanity  of  the  testator,  the  trial  was  not 
de  novo.  This  is  conceived  to  be  rather  a  misajDprehension  of  the 
state  of  the  proceedings  had,  and  the  use  of  an  ambiguous  jihrase, 
which  the  proceedings  as  they  appear  sufficiently  explain.  The 
rehearing  of  the  evidence,  and  the  verdict  of  the  jury  were  surely 
a  proceeding  de  novo,  on  the  intrinsic  merits  of  the  controversy. 
The  insanity  of  the  testator  was  the  question  before  the  judge  of 
probate,  but  still  it  is  again  retired,  and  the  facts  re-examined, 
and  original  testimony  introduced  before  the  jury, — not  what  re- 
mained on  paper  before  the  judge  of  probate.  We  conceive,  then, 
that  as  the  circuit  court  is  not  bound  to  iind  the  facts,  but  to  pro- 
nounce the  law  arising  on  the  facts  judicially  proven,  it  had  an 
undoubted  right  to  direct  the  empanelling  of  a  jury  to  hnd  those 
facts  on  which  its  judgment  was  to  be  given.  The  phrase  in  the 
act,  '•  that  claims  for  debts  may  be  tried  by  a  jury  as  in  other 
cases,"  can  not  be  considered  a  negation  of  the  right  to  empanel 
a  jury  in  other  cases  than  claims  for  debts.  It  is  an  affirmance  of 
the  right  in  that  particular  case,  but  is  no  prohibition  to  the  adop- 
tion of  similar  proceedings  in  other  cases.  The  further  decision 
that  the  subscribing  witnesses  should  alone  be  permitted  to  testify 
to  the  mental  condition  of  the  testator,  was  certainly  proper. 

It  will  be  recollected  that  the  object  of  the  proceedings  before 
the  judge  of  probate,  and  the  re-trial  in  the  circuit  court,  was  to 
obtain  probate  of  the  will.     Two  witnesses  to  the  will  are  required 
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to  prove  that  they  were  present  and  saw  the  testator  sign  the  will, 
or  acknowledge  the  same  to  be  his  act  and  deed ;  and  that  they 
believed  the  testator,  at  the  time  of  signing  or  acknowledging  the 
same,  to  be  of  sound  mind  and  memory.  Unless  this  be  done,  no 
probate  can  be  granted.  Hence  it  is  most  manifest  that  no  other 
witnesses  could  be  introduced  to  establish  what  the  law  requires 
shall  be  alone  proven  by  the  subscribing  witnesses.  The  decision 
to  exclude  all  other  evidence  of  the  proof  of  the  execution  of  the 
will,  and  state  of  mind  of  the  testator,  was  strictly  correct. 

On  the  second  ground  it  satisfactorily  appears,  that  there  was 
no  error  in  the  instructions  given.  The  court  in  saying  that  the 
concurrence  of  two  of  the  subscribing  witnesses  in  the  sanity  of 
the  testator,  at  the  time  of  the  execution  of  the  will,  was  necessary 
to  establish  its  validity,  did  but  declare  what  the  law  says  shall 
be  the  only  evidence  in  such  cases.  No  error  is  perceived  in  the 
further  instructions  of  the  judge  in  determining  that  the  subscrib- 
ing witnesses,  in  testifying  as  to  the  mental  condition  of  the  tes- 
tator, at  the  time  of  the  execution  of  the  will,  might  found  their 
belief  as  well  upon  events  which  transpired  antecedently  to  the 
execution  of  the  will,  as  those  which  happened  at  its  execution. 
Whether  the  testator  had  been  previously  subject  to  aberrations 
of  mind  or  not,  to  their  knowledge,  would  surely  be  a  means  of 

testing,  in  some  measure,  the  accuracy  of  their  judgment, 
[*295]  as  to  his  condition  of  mind  at  the  time  of  the  execution  of 

the  will.     The  facts  might  be  ancillary  to  the  formation  of 
an  accurate  judgment,  and  materially  aid  a  just  conclusion. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the  circuit 
court  should  be  affirmed  with  costs. 

Judgment  affirmed. 

Note.    Decisions  as  to  construction  of  statutes :  See  note  to  Mason  v.  Finch, 
ante,  223. 


John  M.  Webster,  Administrator,  and  Jane  Hill,  Administra- 
trix, of  Curtis  Hill,  deceased,  v.  Eli  Yickers. 

Erroi'  to  Wayne. 

1.  Witness — competency ;  agent.  An  endorser  or. assignor  of  a  promissory- 
note,  who  acted  merely  as  the  agent  of  the  endorsee  or  assignee,  in  receiving 
the  note  as  payee,  is  a  good  witness  for  the  defendant,  to  impeach  the  consid- 
eration of  the  note  in  the  hands  of  his  principal,     {a) 

2.  Finding  by  court — conflicting  evidence.  Where  a  cause  is  tried  by  the 
court  below,  without  the  intervention  of  a  jury,  the  supreme  court  will  not,  in 
a  doubtful  case,  disturb  the  adjudication  of  the  court  below. 

Cases  Citing  Text.  Indorser  is  not  competent  witness  to 

{a)   Oral  evidence  is  admissible  to  impeach  validity  of  note  which  he  has 

show  understanding  accompanying  in-  assigned.    Webster  v.  Vickers  held  to 

dorsement.     Scammon  ■«.  Adams,  11  be  consistent  with  this  rule.  Walters?;. 

111.  575,  578.  Witherell,  43  111.  S88,  390. 
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This  was  an  action  of  asswmjpsit  commenced  by  the  plaintiffs 
in  error  against  the  defendant  in  error,  before  a  justice  of  the 
peace  of  Wayne  county.  The  justice  rendered  judgment  for  tlie 
plaintiffs,  for  the  amount  of  the  note  mentioned  in  the  following 
bill  of  exceptions,  from  which  an  appeal  was  taken  to  the  circuit 
court  of  Wayne  county,  where  the  cause  was  tried  at  the  October 
term,  1837,  before  the  Hon.  Justin  Harlan,  without  a  jury,  and 
judgment  rendered  for  the  defendant. 

On  the  trial  in  the  court  below,  the  following  bill  of  exceptions 
was  taken: 

"  Be  it  remembered,  that  on  the  trial  of  this  cause  the  defend- 
ant proved  by  Thomas  Cottingham,  that  he,  the  said  Cottingham, 
was  employed  by  Curtis  Hill,  by  the  month,  to  sell  clocks ;  that 
among  others,  he  sold  a  clock  to  the  defendant  for  which  this 
note,  to  wit, 
"$12.00.  State  of  Illinois.  County  of  White. 

"  On  or  by  the  twenty-fifth  of  December,  eighteen  hundred  and 
thirty-four,  I  promise  to  pay  Thomas  Cottingham,  or  bearer, 
twelve  dollars  and  cents,  for  value  reed.,  as  witness  my  hand 

and  seal,  this  the  twelfth  of  December,  1832. 

"  Thomas  Yicivees,  [l.  s.]" 
and  another,  were  given  to  witness ;  that  witness  had  no 
interest  in  the  matter,  but  was  merely  an  agent;  that  wit-  [*296] 
ness  was  authorized  to  warrant  said  clock  if  well  used,  to 
keep  time  until  the  notes  fell  due,  if  not  he  would  repair  it,  or 
furnish  a  good  one;  also  to  assure  the  purchaser  that  pay  would 
not  be  required  unless  the  clock  answered  the  purpose  as  afore- 
said; that  witness  did  so  warrant  and  represent  to  defendant.  It 
was  proved  by  witness  and  one  Story,  that  the  clock  never  did 
keep  time,  though  it  was  repaired  by  witness,  and  even  by  Hill 
himself;  but  that  it  was  altogether  useless  as  a  time-piece.  It 
was  proved  that  whenever  witness  or  Hill  were  called  on,  that 
they  repaired  said  clock,  but  that  it  did  not  keep  good  time  after- 
wards. Cottingham  assigned  the  note  before  it  became  due. 
The  defence  relied  on  was  that  there  was  no  consideration,  and  a 
failure  of  the  consideration  for  which  the  note  was  given.  The 
court  decided  in  favor  of  the  defendant,  to  which  decision  the 
plaintiffs  except,  and  pray  that  this  their  bill  of  exceptions  be 
signed,  sealed,  and  made  a  part  of  the  record.  This  was  the  whole 
of  the  evidence  in  the  above  cause. 

"  J.  Harlan,  [seal,]" 

The  cause  was  brought  to  this  court  by  writ  of  error,  and  the 
following  errors  assigned: 

1.  Thomas  Cottingham,  the  payee  of  the  note  sued  on,  was  im- 
properly admitted  by  the  court  below  as  a  witness  in  the  suit. 

2.  The  court  below  improperly  admitted  parol  evidence  to  con- 
tradict the  note,  and  to  explain  and  vary  the  contract. 
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3.  It  was  not  proved  that  tlie  clock  was  well  used  by  the  de- 
fendant below. 

4.  The  judgment  should  have  been  for  the  plaintiffs  on  the 
ground  that  there  was  no  breach  of  warranty. 

O.  B.  FicKLiN,  for  plaintiffs  in  error.  E.  B.  Webb,  for  the  de- 
fendant in  error. 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court:  The 
error  principally  relied  upon  in  this  case  is,  that  the  court  ad- 
mitted the  payee  of  the  note,  upon  which  the  plaintiff  had  sued 
as  his  assignee,  to  testify  that  he  had  no  interest  in  the  matter; 
but  that  in  taking  the  note  in  question  (which  he  had  assigned 
to  the  plaintiff),  and  in  the  sale  of  the  property  for  which  it  was 
given,  he  had  acted  as  the  agent  of  the  plaintiff;  and  also,  that 
agreeably  to  his  authority  as  agent,  he  had  warranted  the  property 
sold,  and  that  the  warranty  had  been  broken,  and  that  the  consid- 
eration had  failed,  etc. 

The  general  rule  is  that  an  agent  is  a  good  witness;  and  noth- 
ing is  shown  by  the  bill  of  exceptions  in  this  case,  to  take  it  out 
of  that  rule.  The  witness  is  not  called  by  his  principal,  to  sup- 
port a  claim  in  which  he  might  be  supposed  to  have  an  interest; 
but  he  is  offered  by  the  opposite  party,  and  his  testimony  makes 
against  the  interest  of  his  principal,  and  also  against  any 
[*297]  interest,  which  he  might  be  supposed  to  have,  in  the  re- 
covery of  the  amount  of  the  note  from  the  obligor.  There 
was  no  error  therefore  in  receiving  his  testimony. 

Whether  the  defense  set  up  to  the  action,  was  made  out  by  the 
evidence,  might  possibly  admit  of  some  doubts ;  but  inasmuch  as 
it  is  a  doubtful  point,  we  are  not  disposed  to  disturb  an  adjudi- 
cation made  upon  a  personal  examination  of  the  witnesses;  and 
under  circumstances  every  way  calculated  to  enable  the  court  to 
come  to  a  correct  conclusion  as  to  the  matters  of  fact  in  contro- 
versy. 

The  judgment  is  affirmed  with  costs. 

Judgment  a-fftrmed. 


James  F.  Keed  et  al.,  surviving  partners  of  the  firm  of  Calhoun, 
Early  &  Co.  v.  Joshua  S.  Hobbs. 

Appeal  from  Sangamon. 

1.  Qo^iiT^RKCt— construed.  Where  C,  E.  &  Co.  relet  a  portion  of  their  con- 
tract to  grade  a  section  of  a  railroad  to  H.,  the  work  to  be  done  according  to 
the  plans  and  specifications  in  the  railroad  office,  and  under  the  direction  of 
the  engineer,  &c.,  of  the  road,  and  of  C,  E.  &  Co.,  H.  agreeing  to  conform  in 
all  respects  to  the  contract  of  C,  E.  &  Co.  with  the  commissioner,  except  as  to 
price,  for  which  H.  was  to  be  paid  a  certain  sum  per  yard  for  embankment, 
and  the  same  price  per  yard  for  excavation,  to  be  paid  on  the  estimate  of  the 
engineer,  according  to  C,  E.  &  Co's  contract  with  the  commissioner:  Held, 
that  H.  was  not  entitled  to  pay  for  any  embankment  or  excavation  not  allow- 
able to  C,  E.  &  Co.,  under  their  contract  with  the  commissioner 
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2.  Action  for  labor — plea  covenants  performed.  The  plea  of  covenants 
performed,  in  an  action  to  recover  pay  for  work  done,  admits  nothing  more 
than  the  plaintiff's  right  to  recover  nominal  damages. 

3.  Contract — technical  words — explanation.  Nothing  is  more  certain  than 
that,  where  terms  of  art  are  used  in  contracts,  if  there  be  any  doubt  as  to  the 
sense  in  which  they  are  used  and  ought  to  be  applied,  resort  is  to  be  had  to  the 
opinion  of  professional  men,  to  ascertain  the  technical  meaning  attached  to 
them,  by  those  most  conversant  with  their  use.  (o) 

This  was  an  action  of  covenant  commenced  by  the  appellee 
against  the  appellants  in  the  Sangamon  circuit  court,  upon  the 
following  agreement: 

"  This  article  of  agreement,  made  and  entered  into  this  24th 
day  of  January,  A.  D.  1838,  between  Joshua  S.  Hobbs,  of  the 
county  of  Sangamon,  and  state  of  Illinois,  of  the  first  part,  and 
Calhoun,  Early  &  Co.,  of  the  county  and  state  aforesaid,  of  the 
second  part, — Witnesseth,  that  said  Hobbs,  of  the  first  part,  for, 
and  in  consideration  of,  the  covenants  and  agreement  here- 
inafter contained,  have  covenanted  and  agreed,  and  do  [*298] 
hereby  covenant  and  agree,  with  the  said  Calhoun,  Early 
&  Co.,  to  do,  perform,  and  complete  all  the  grading  in  section 
one,  on  that  part  of  the  Northern  Cross  Railroad  lying  between 
the  south  side  of  the  corporation  of  Springfield,  and  the  Sanga- 
mon river,  in  the  manner  and  according  to  the  specifications  and 
plans  exhibited  and  fully  understood  by  said  Hobbs,  of  the  first 
part,  at  and  before  the  signing  of  this  article  of  agreement,  which 
said  specifications  and  plans  are  now  on  file  in  the  railroad  ofiice 
in  Jacksonville ;  and  the  said  Hobbs,  of  the  first  part,  further 
covenants  and  agrees  to  construct  and  execute  the  work  above 
mentioned,  and  every  part  thereof,  according  to  the  specifications 
and  plans  aforesaid,  and  at  the  prices  hereinafter  contained,  and 
under  the  immediate  examination,  orders,  and  directions  of  the 
acting  commissioner,  engineers,  and  superintendents  on  the  line 
for  the  time  being,  and  under  the  like  examination,  orders,  and 
directions  of  the  said  Calhoun,  Early  &  Co.,  parties  of  the  second 
part,  and  will  at  all  times  conform,  during  the  progress  of  the 
work,  to  any  and  all  changes  and  alterations  that  may  be  directed 
to  be  made  in  the  location,  plan,  form,  and  dimension,  or  manner 
of  constructing  said  work,  and  will,  in  all  respects,  conform  to, 
and  comply  with,  each  and  every  provision  of  the  contract  entered 
into  by  and  between  the  said  Calhoun,  Early  &  Co.,  and  the  act- 
ing commissioner  of  this  district,  bearing  date,  the  29th  day  of 
November,  A.  D.  1837,  as  far  as  said  contract  is  applicable  to  the 
said  section  number  one,  and  no  further,  excepting  as  to  the 
prices  of  the  work,  which  are  to  be  as  hereinafter  mentioned.  And 
the  said  Calhoun,  Early  &  Co.,  parties  of  the  second  part,  for,  and 
in  consideration  of,  the  covenants  and  agreements  herein  con- 

Cases  Citing  Text.  ^     that  fact  ascertained,  the  court  will  in- 

(a)  It  is  for  the  jury  to  say  whether    terpret  it.    Sigsworth  v.  Mclntyre,  18 
contract  has  been  made  or  not,  but    111.  126, 128. 
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tained,  do  hereby  covenant  and  agree  with  the  said  Hobbs,  to  pay 
him  the  following  prices  in  the  manner,  and  at  the  times  herein- 
after specified,  for  performing  the  work  aforesaid,  to  wit:  for 
each  cubic  yard  of  embankment,  ten  cents;  and  for  each  cubic 
yard  of  excavation,  ten  cents ;  to  be  paid  on  the  estimate  of  the 
engineer  in  each  month,  according  to  the  contract  with  the  acting 
commissioner  above  referred  to,  retaining  fifteen  per  cent,  on  the 
amount  of  such  estimate,  as  security  for  the  faithful  performance 
of  this  agreement.  It  is  mutually  understood  and  agreed,  be- 
tween the  party  of  the  first  part  and  parties  of  the  second  part, 
that  in  case  any  change  or  alteration  shall  be  directed,  in  writing, 
to  be  made  as  aforesaid,  the  amount  of  such  increase  or  diminu- 
tion of  the  work,  is  to  be  estimated  by  the  engineer,  and  the  sums 
to  be  paid  to  said  Hobbs,  is  to  be  increased  or  diminished  accord- 
ingly, according  to  the  rates  and  prices  hereinafter  specified  to  be 
paid  for  the  same,  according  to  the  said  contract  with  the  acting 
commissioner,  above  referred  to.     It  is  further  understood  and 

agreed  between  the  parties  of  this  article  of  agreement, 
[*299]  that  the  said  Hobbs  is  to  commence  the  said  work  on  or 

before  the  first  day  of  March  next,  and  complete  the  same 
by  the  first  day  of  September  next,  and  that  this  article  of  agree- 
ment is  to  take  effect  so  soon  as  approved  by  the  acting  commis- 
sioner. It  is  further  understood  and  agreed  between  the  parties 
to  this  article  of  agreement,  that  so  soon  as  it  is  ascertained,  that 
the  said  party  of  the  first  part  is  found  to  act  contrary  to  the 
interest,  rule,  or  regulation  of  the  party  of  the  second  part,  this 
contract  is  forfeited. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  day  and  year  first  above  written. 

"Joshua  S.  Hobbs,  [seai..] 

Calhoun,  Early  &  Co.     [seal.] 
"  In  the  presence  of, 

John  S.  Robekts, 

Eleazer  White." 

The  defendants  pleaded  performance  of  their  covenants,  upon 
which  issue  was  joined,  and  a  trial  had  at  the  March  term,  1839, 
before  the  Hon.  William  Thomas  and  a  jury.  Verdict  and  judg- 
ment were  rendered  for  the  plaintiff  for  $311.44.  The  defendants 
appealed  to  this  court.  The  bill  of  exceptions  states  all  the  im- 
portant facts  in  the  case,  except  the  refusal  of  the  court  to  permit 
a  certain  question,  which  is  stated  in  the  opinion  of  the  court,  to 
be  answered. 

On  the  trial  of  the  court  below,  the  following  biU  of  exceptions 
was  taken: 

♦'  The  defendants  moved  the  court  to  instruct  the  jury,  that  the 
contract  between  plaintiff  and  defendants,  as  far  as  this  part  of 
the  road  mentioned  in  said  contract  to  be  done  by  plaintiff  ex- 
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tended,  entitled  the  plaintiff  to  compensation  upon  his  fulfilling 
defendants'  contract  with  M'Connel  (the  acting  commissioner)  to 
that  extent;  and  under  plaintiff's  contract  he  could  not  claim  for 
any  excavation  or  embankment  not  allowable  to  defendants,  under 
their  contract  with  M'Connel;  the  only  difference  being  the 
amount  of  compensation,  and  that  he  was  also  to  do  the  work 
subject  to  directions  of  defendants;  but  as  respects  the  manner  in 
which  the  work  was  to  be  performed,  and  for  what  kind  of  work, 
payment  was  to  be  made,  it  was  the  same  under  both  contracts. 

''  That  the  plea  of  covenants  performed  in  this  case,  does  not 
admit  any  thing  more  than  the  plaintiff's  right  to  recover  nominal 
damages,  and  without  proof  of  excavation,  the  plaintiff  could  not 
recover  more  than  nominal  damages  for  excavation. 

"  But  the  court  refused  to  give  the  said  instructions,  or  either 
of  them,  and,  on  the  contrary,  instructed  the  jury,  that  what  was 
excavation  in  the  contract  mentioned,  was  a  matter  of  law,  and 
meant  taking  up  earth  along  the  route  of  the  railroad  for 
the  purpose  of  making  the  railroad,  whether  necessary  to  [*300] 
make  the  embankment  or  not.  To  the  giving  of  said  in- 
structions (given  as  aforesaid),  the  defendants  objected. 

"  To  all  which  opinions  and  judgments  of  the  court,  in  refusing 
to  permit  said  evidence  to  be  given,  in  refusing  the  instructions 
asked  by  defendants,  and  in  giving  the  instructions  the  court  did 
give,  the  defendants,  by  their  a;ttorney,  except,  and  pray  that  this 
their  bill  of  exceptions  may  be  signed,  sealed,  and  enrolled,  which 
is  done  accordingly.  "VYm.  Thomas,  [seal.]  " 

C  Walker,  J.  Lamborn,  and  J.  D.  Urquhart,  for  the  appel- 
lants.    S.  T.  LoGAif  and  E.  D.  Baker,  for  appellee. 

Smith,  justice,  delivered  the  opinion  of  the  court.  (1.) 
The  circuit  judge  erred  in  this  case,  in  refusing  to  permit  the  wit- 
ness, the  engineer  upon  the  road,  to  answer  this  question,  which 
was  asked  by  the  defendants:  "  "Whether  or  not  there  had  been 
any  excavation  executed  by  Hobbs,  in  the  meaning  of  that  term 
as  applied  to  the  work  in  the  contract?  "  Nothing  is  more  certain, 
where  terms  of  art  are  used  in  contracts,  if  there  be  any  doubt  as 
to  the  sense  in  which  they  are  used,  and  ought  to  be  applied,  that 
resort  is  to  be  had  to  the  opinion  of  professional  men,  to  ascer- 
tain the  technical  meaning  attached  to  them  by  those  most  con- 
versant with  their  use  (3  Stark.  Ev.  1032). 

The  instructions  asked  by  the  defendants'  counsel  were  errone- 
ously withheld.  It  is  apparent,  that  the  plaintiff,  as  a  sub-Con- 
tractor, had  engaged  to  perform  the  work  in  the  same  manner  as 
his  principal;  and  that  the  terms  of  the  contract,  in  every  thing 
but  price,  were  to  govern.  The  manner  of  the  execution  of  the 
contract  directly  refers  to  the  specifications  and  plans,  and  is  to 

(1)  "WrLSON,  CMef  Justice,  was  not  present  on  the  argument  of  this  cause. 
[20— Scam.     Vol.2.] 
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be  under  the  immediate  orders  and  directions  of  the  acting  com- 
missioner's engineers. 

The  instructions  should,  therefore,  have  been  given.  In  refer- 
ence to  the  plea  of  covenants  performed,  the  decision  was  errone- 
ous. The  plea  where  it  is  not  sustained,  admits  no  more  than  a 
right  to  recover  nominal  damages  (5  Wend.  113,  114). 

The  judgment  is  reversed,  with  costs;  and  the  cause  remanded, 
with  instructions  to  award  a  venire  de  novo  in  the  circuit  court. 

Judgment  revcTsed. 

Note.  Where  a  new  word  is  used  in  a  contract,  or  when  a  word  is  used  in 
a  technical  or  peculiar  sense,  as  applicable  to  any  branch  of  business,  or  to  any 
particular  class  of  people,  evidence  of  usage  is  admissible  to  explain  and  illus- 
trate it,  and  that  evidence  is  to  be  considered  by  the  jury ;  and  the  province  of 
the  court  then  is,  to  instruct  the  jury  what  will  be  the  legal  effect  of  the  con- 
tract, as  they  shall  find  the  meaning  of  the  word,  modified  or  explained  by  the 
usage.    Eaton  ».  Smith  et  al.,  20  Pick.  150. 


[*301]  MosES  W.  QuiGLEY  V.  The  People. 

Error  to  Cook. 

1.  Indictment — in  words  of  statute  is  sufflcient.  In  an  indictment  against  a 
defendant,  for  having  in  his  possession  counterfeit  bank  notes,  purporting  to 
be  notes  of  the  Merchants'  Bank  of  the  city  of  New  York,  with  intent  to  utter 
and  pass  the  same  as  genuine,  it  is  not  necessary  to  charge  that  the  offense  was 
committed  feloniously,  infamously,  or  criminally.  If  the  offense  is  charged  in 
the  words  of  the  statute,  it  is  sufficient. 

2. ;  counterfeit  bank  notes.     It  is  no  objection  to  an  indictment  in 

such  a  case,  that  it  does  not  allege  that  there  is  such  a  corporation  as  the  Mer- 
chants' Bank. 

3.  Variance — allegata  et  probata.  An  indictment  for  having  in  possession 
a  forged  bank  bill,  with  intent  to  utter  and  pass  the  same,  set  out  the  bill  in 
TicBC  verba,  but,  in  copying  the  bill,  the  letter  "  C  "  was  omitted.  The  bill  intro- 
duced in  evidence,  was  lettered  "  C,"  in  the  usual  place  for  marking  bank 
bills  with  letters :  Held,  that  there  was  no  variance.  Held,  also,  that  a  note 
payable  to  "  B.  Aymar,  or  bearer,"  was  properly  admitted  in  evidence,  where 
the  description  in  hcsc  verba  was  "  B.  Aymar,  or  bearer."  (a) 

4.  ;  bank  bills  ornotes.    *Sem6;^,  That  there  is  no  difference  between 

bank  bills  and  bank  notes. 

The  plaintiff  in  error  was  indicted  at  the  March  term,  1838,  of 
the  Cook  circuit  court,  for  having  in  his  possession  certain  forged 
bank  bills,  purporting  to  be  on  the  Merchants'  Bank  of  the  city 
of  New  York,  with  intent  to  utter  the  same,  and  defraud  the  said 
bank.     He  moved  to  quash  the  indictment,  because, 

1st.  The  indictment  did  not  charge  that  the  offense  was  com- 
mitted feloniously,  infamously,  or  criminally. 

2d.  It  does  not  allege  that  there  was  any  such  bank  as  the 
Merchants'  Bank  of  the  city  of  Kew  York. 

3d.     The  allegation  in  the  indictment  is,  that  bank  bills  were 

Cases  Citing  Text.  first  made  in  court  of  appeal.    Cross  v. 

(a)  Objection,  that  there  is  variance  People,  2  Scam.  301.    See  Taylor  v. 

between  indictment  and  evidence  of-  Kennedy,  Breese  58.      (ed.  of  1885.) 
fered  under  it,  comes  too  late  when 
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forged ;  when,  in  fact,  the  instruments  set  forth  are  promissory 
notes. 

The  motion  was  overruled  bj  the  court ;  and  the  defendant  then 
pleaded  not  guilty. 

Upon  the  trial  of  the  cause,  the  plaintiffs  offered  in  evidence  to 
the  jury,  a  note  which  was  objected  to  by  the  defendant's  counsel 
on  account  of  an  alleged  variance  between  the  note  offered,  and 
the  one  set  forth  in  the  indictment,  in  this,  the  note  offered  in 
evidence,  is  marked  with  the  letter  "  C,"  in  the  usual  manner  of 
lettering  bank  notes ;  whereas,  the  note  set  forth  in  the  indict- 
ment, has  no  such  letter,  and  is  not  marked  with  any  letter  what- 
ever. This  objection  was  overruled  by  the  court,  to  which  the 
defendant  excepted. 

The  plaintiffs  also  offered  in  evidence  a  certain  other  note, 
which  was  objected  to  by  the  defendant's  counsel,  on  account  of 
a  variance  between  the  note  offered,  and  the  one  set  forth  in  the 
indictment,  in  this,  the  said  note  offered  in  evidence,  is  payable 
to  "  B.  Aymar  or  bearer;"  and  the  one  set  forth  in  the  indict- 
ment is  payable  to  "  B.  Aymar,  bearer;"  which  said  ob- 
jection was  overruled  by  the  court;  and  the  said  notes  sev-  [*302] 
erally  read  in  evidence  to  the  jury,  to  which  the  defendant 
excepted. 

The  jury  returned  the  verdict  of  guilty;  and  that  the  defendant 
should  be  confined  in  the  penitentiary  for  three  years. 

J.  D.  Caton  and  N.  B,  Judd,  for  the  plaintiff  in  error,  con- 
tended that  the  said  court  erred  in  overruling  the  said  motion  to 
quash  the  said  indictment.  K.  L.,  Crim.  Code  §  164,  190,  170, 
35;  Arch.  Crim.  Plead.  51. 

The  court  erred  in  admitting  in  evidence  the  said  notes.  Russ. 
on  Crimes  360-1;  Arch.  Crim.  Plead.  102,  292. 

The  indictment  ought  to  have  averred  that  there  was  such  a 
legal  institution  as  "  The  Merchants'  Bank  of  the  city  of  New 
York,"  because  it  is  alleged  that  the  defendant  below  intended  to 
defraud  that  institution ;  and  the  court  will  not  intend  that  there 
was  such  a  corporation.     2  Russ.  on  Crimes  362. 

(t.  W.  Olney,  attorney  general,  for  the  defendants  in  error. 

Smith,  justice,  delivered  the  opinion  of  the  court.  This  was 
an  indictment  and  conviction,  under  the  75tli  section  of  the  crim- 
inal code  (R.  L.  186;  Gale's  Stat.  211),  for  having  in  possession 
counterfeit  bank  notes,  purporting  to  be  notes  of  the  Merchants' 
Bank  of  the  city  of  New  York,  with  intent  to  utter  and  pass  the 
same  as  genuine.  Several  minor  points  have  been  made,  which 
are  untenable;  and  the  only  one  requiring  notice  is,  whether  it 
was  necessary  to  have  alleged  in  the  indictment,  that  the  intent 
was  felonious.  Without  disputing  the  common  law  rule,  which 
requires  all  offenses  above  misdemeanors,  to  be  alleged  to  have 
been  done  feloniously,  or  with  an  intent  to  perpetrate  a  felony; 
it  is  sufficient  for  the  decision  of  the  present  question  to  state, 


303  Aechek  v.  Ross,  [June  T. 

Syllabus — Opinion  of  the  Court. 

that  the  152d  section  of  the  code  of  criminal  iiirlsprudence  of  this 
state,  has,  under  the  loth  division,  and  head  of  "  Construction  of 
the  act,  and  duty  of  courts,"  declared,  that  "  Every  indictment  or 
accusation  of  the  grand  jviry,  shall  be  deemed  sufficiently  technical 
and  correct,  which  states  the  offense  in  the  terms  and  language  of 
this  code,  or  so  plainly  that  the  nature  of  the  offense  may  be  eas- 
ily understood."     (R.  L.  207;  Gale's  Stat.  228.)  . 

The  technical  terms  used  at  common  law,  seem  to  be  dispensed 
with  by  this  provision,  and  we  have  no  doubt  that  the  indictment 
which  alleges  a  scienter,  is  sufficient  without  the  allegation  that 
the  intent  was  a  felonious  one. 

The  judgment  is  affirmed. 

Judgment  afbrmed. 


[*303]  William  R.  Archer  v.  William  Ross. 

Error  to  Pike. 

1.  Courts — special  term.  A  judge  of  a  circuit  court  has  no  authority  to  ap- 
point a  special  term  of  a  court,  to  commence  at  a  time  when  he  is  required  by 
law  to  hold  court  in  another  county,  (a) 

2.  ;  ;  notice.    Reasonable  notice  should  be  given  of  the  time  of 

holding  a  special  term  of  a  circuit  court. 

3.  ;  ;  statute  requirements.    SeTW&fe,  That  a  judge  of  a  circuit  court, 

in  appointing  a  special  term,  should  conform  to  §  5  of  the  act  of  1837.  (&) 

This  was  an  action  commenced  before  a  justice  of  the  peace? 
of  Pike  county,  by  Ross  against  Archer,  on  an  account  for  the 
interest  due  on  a  note  for  $400,  the  interest  being  made  payable 
annually.  Judgment  was  rendered  by  the  justice  for  the  sum  of 
$4:8  against  Archer,  from  which  an  appeal  was  taken  by  Archer 
to  the  circuit  court. 

At  the  September  special  term  of  the  circuit  court  of  Pike 
county,  1839,  the  cause  was  tried  by  the  court  without  a  jury, 
and  the  judgment  of  the  justice  affirmed,  the  Hon.  William 
Thomas  presiding. 

J.  A.  McDougall,  for  the  plaintiff  in  en-or.  W.  A.  Grimshaw 
and  0.  Walker,  for  the  defendant  in  error. 

Smith,  justice,  delivered  the  opinion  of  the  court:  The  point 
presented  in  this  case,  involves  a  question  of  the  power  of  the 
judge  of  the  circuit  court  of  Pike  county,  to  award  a  special 
term ;  and  the  appointing  of  a  da^  for  the  holding  thereof,  which 
interfered  with  the  duty  of  the  judge  to  sit  in  another  county. 
The  power  of  the  circuit  judge  to  award  a  special  term  of  the 

Cases  Citing  Text.  of  court,  although  it  may  be  rebutted. 

{a)  Court  has  no  jurisdiction  to  ren-  Cook  v.  Kenick,  19  111.,  598,  600. 

der  judgment  on  Sunday  unless  ex-  (6)  Provisions  in  force  in  1885.    R. 

pressly  authorized  so  to  do  by  statute.  S.  1874  Courts  ch.  37  §  44  et.  seg.;  S-  & 

Baxter  v.  People  3  Gilm.  368,  388.  C's  Stats,  p.  705 ;  Cothran's  Stats.  (1885) 

Presumption  of  law  is  in  favor  of  p.  404. 
regularity  of  regular  or  special  term 
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circuit  court  in  his  circuit,  is  derived  from  the  5th  section  of  the 
"  Act  fixing  the  terms  of  the  circuit  courts,  in  the  first,  sixth,  and 
seventh  circuits,"  (acts  of  1837,  112;  Gale's  stat.  193)  passed 
March  4th,  1837;  and  the  4th  section  of  "An  act  regulating  the 
times  of  holding  the  supreme  and  circuit  courts,"  (acts  of  1835, 
167;  Gale's  stat.  184)  passed  13th  February,  1835.  It  appears 
from  the  record,  that  on  the  last  day  of  the  term  of  the  circuit 
court  of  Pike  county,  the  presiding  judge  ordered  and  appointed 
a  special  term  of  the  Pike  circuit  court,  to  be  holden  on  the  next 
day,  being  on  Thursday,  the  12th  of  September,  183 P.  This  was 
the  day  the  judge  of  the  first  circuit  was  required  by  law  to  hold 
a  circuit  court  in  the  county  of  Calhoun.  It  was  the  day  of  the 
commencement  of  the  regular  term  in  that  county ;  and  the  law 
imperatively  required  the  judge  to  attend  and  open  such 
court  at  such  time,  if  practicable.  On  the  ground  of  the  [*304] 
direct  interference  with  this  duty,  we  are  of  opinion  that 
the  special  term  was  unauthorized.  The  term  of  the  Pike  circuit 
court  had  expired  by  the  limitation  of  law,  and  the  judge  would 
have  been  justified  in  adjourning  the  circuit  court  of  Pike,  before 
the  time  limited  for  its  expiration,  if  it  became  necessary  to  do 
so,  for  the  purpose  of  traveling  to  the  county  seat  of  Calhoun,  in 
order  to  commence  the  term  on  the  day  appointed  by  law. 

Between  the  two  sections  of  the  acts  cited,  there  is  some  differ- 
ence of  power;  but  both  evidently  look  to  reasonable  notice  be- 
ing given  of  the  special  term  authorized,  and  contemplated  the 
summoning  of  new  grand  and  petit  jurors  for  the  special  term. 

The  fifth  section  of  the  act  of  1837,  is  specific,  and  requires 
twenty  days  notice  to  be  given  by  the  clerk,  to  the  sheriff  of  the 
county,  of  the  appointment  of  the  term;  and  the  sheriff  is  to  put 
up  notices  in  five  of  the  most  public  places  of  the  county,  of  the 
holding  of  such  term.  The  fourth  section  of  the  act  of  1835, 
does  not  require  notice,  but  it  evidently  intends  that  a  reasonable 
time  shall  intervene,  between  the  day  of  ordering  the  court,  and 
the  day  of  the  commencement  of  its  session.  This  we  think 
should  have  been  observed,  and  is  an  additional  reason  why  the 
order  ought  not  to  be  considered  the  due  exercise  of  the  power 
granted  by  either  of  the  acts  cited.  The  court  would  intimate 
that  perhaps  the  exercise  of  this  power  of  appointing  special  terms 
should  be  in  conformity  with  the  fifth  section  of  the  act  of  1837.  It 
would  seem  more  conducive  to  a  proper  exercise  of  this  power. 

For  the  reasons  stated,  we  are  of  opinion  that  the  special  terra 
was  a  nugatory  proceeding, — necessarily  without  authority,  and 
therefore  absolutely  void. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 

with  instructions  to  award  a  venire  de  novo. 

Jiidgment  reversed. 

Note.    See  Goodsell  et  al.  v.  Boynton  et  al.,  1  Scam.  555. 

If  a  circuit  judge  continue  over  his  court,  and  open  and  hold  it  in  one  coun- 
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ty,  and  give  judgment  in  a  cause,  when  he  should  by  law,  be  in  another  county, 
and  open  and  hold  the  court  there,  the  judgment  will  be  coram  noa  juclice  and 
Toid,  though  the  statute  provides  that  he  shall  contiue  to  hold,  etc.,  until  he 
shall  deem  it  necessary  to  rise,  that  he  may  go  to  the  next  court.  Gregg  v. 
Cooke,  Peck  82. 

A  judgment  rendered  in  the  superior  court  in  one  county,  on  the  day  when 
the  general  court  of  Virginia  was  directed  by  law  to  be  held  in  another  coun- 
ty, was  held  to  be  legally  rendered,  though  it  was  the  duty  of  the  judge  to 
attend  at  the  session  of  the  general  court ;  the  distance  between  the  places, 
where  the  two  courts  were  held,  being  judicially  known  to  the  court  to  be  dis- 
tant from  each  other  only  three  hours'  ride.  Mendum  v.  Commonwealth,  0 
Rand.  704. 


[*305]      Sandy  King  et  al.  v.  The  Town  of  Jacksonville. 

Error  to  Morgan. 

1.  Justice  OP  Peace— jurisdiction.  A  justice  of  the  peace  has  jurisdiction 
of  a  suit  against  an  individual,  for  a  breach  of  an  ordinance  of  an  incorporated 
town,  prohibiting  the  sale  of  ardent  spirits  without  a  license ;  and  such  ordi- 
nance is  not  repugnant  to  the  constitution  of  the  United  States,  or  of  this  state, 
and  such  a  suit  is  properly  brought  in  the  name  of  the  president  and  trustees, 
(a) 

2.  Penal,  statute — penalty  not  tax.  A  penalty  imposed  by  an  ordinance 
of  an  incorporated  town,  for  selling  liquor  without  license,  is  not  a  tax ; 
nor  is  it  necessary  that  such  corporation  should  impose  a  fine  upon  the  indi- 
vidual who  is  guilty  of  a  breach  of  it,  before  suit  can  be  maintained  for  its  re- 
covery.   The  ordinance  itself  is  sufficient. 

This  was  originally  an  action  commenced  before  a  justice  of  tlie 
peace  of  Morgan  county,  against  the  plaintiffs  in  error,  for  a 
violation  of  an  ordinance  of  the  town  of  Jacksonville,  prohibiting 
the  sale  of  ardent  spirits,  &c.  without  license.  The  justice  found 
them  guilty,  and  lined  them  five  dollars.  An  appeal  was  taken 
to  the  circuit  court  of  Morgan,  and  at  the  November  term,  1839, 
the  Hon.  William  Thomas  presiding,  the  judgment  of  the  justice 
was  affirmed  with  costs.  The  cause  was  brought  to  this  court  by 
writ  of  error. 

M.  McCoNNEL,  J.  A.  McDouGALL,  and  J.  Lamboen,  for  the 
plaintiffs  in  error,  cited.  Const,  of  Illinois,  Art.  8,  §  20;  R.  L. 
363;  2  Kent  Com.  298-9;  3  Binney  626:— As  to  the  right  of  the 
state  to  levy  an  impost  or  duty  upon  the  seller  of  merchandise, 
XJ.  S.  Const.  Art.  1,  §  10;  Brown  v.  Maryland,  6  Peters' Cond.  R. 
554;  McOullough  v.  Maryland,  4  do.  466. 

Wm.  Brown,  for  the  defendants  in  error. 

Wilson,  chief  justice,   delivered  the  opinion  of  the   court: 

Cases  Citing  Text.  without  license,  does  not  conflict  with 

(a)  Ordinance,  which  declares  sell-  statute  prohibiting  sale  without  license 

ing  spirituous  liquors  a  nuisance  and  in  less  quantity  than  one  quart.    By- 

iniposes  fine  for  offense,  is  valid,  if  cor-  ers  v.  Presdt.  and  Trustees  of  Olney, 

porate  powers  conferred  by  legislation  16  111.,  35,  36. 

on  town  are  broad  enough  to  authorize  Ordinance,  which  prohibits  allowing 

ordinance.    Goddard  v.  Town  of  Jack-  hogs  to  run  at  large  is  consistent  with 

sonville,  15  111 ,  588,  595.  Constitution  of  1848.    Case  u.  Hall,  21 

Ordinance,  which  prohibits  sale  of  111.,  632,  636. 
liquor  in  less  quantity  than  one  barrel 
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Upon  an  appeal  from  a  justice  of  the  peace,  the  circuit  court  of 
Morgan  county  rendered  a  judgmen':  for  live  dollars  against  the 
defendants  below,  for  a  violation  of  an  ordinance  of  the  corpora- 
tion of  Jacksonville,  which  prohibited  the  sale  of  spirits,  wine, 
beer,  &c.  by  a  less  quantity  than  one  gallon,  under  the  penalty  of 
the  sum  for  which  judgment  was  rendered. 

The  existence  of  the  ordinance,  and  its  violation  by  the  defend- 
ants below,  are  admitted.  But  it  is  contended,  first,  that  the  jus- 
tice had  no  jurisdiction  of  the  case;  secondly,  that  a  special  order, 
imposing  a  tine  on  the  defendants,  was  necessary;  thirdly,  that  if 
the  action  can  be  maintained  at  all,  it  must  be  in  the  name 
of  the  people,  and  not  of  the  president  and  trustees,  &c.; 
fourthly,  that  the  ordinance  was  not  authorized  by  the 
constitution  or  laws  of  Illinois;  and  fifthly,  that  neither  [*306] 
the  legislature  nor  the  corporation  could  prohibit  the  sale 
of  spirits,  &c.,  in  any  manner  or  quantity. 

A  reference  to  the  general  incorporation  law(E..  L.  362;  Gale's 
Stat.  381),  under  which  the  town  of  Jacksonville  was  incorpo- 
rated, and  the  amendments  thereto,  made  in  1835  (Gale's  Stat. 
384;  Acts  of  1835,  175),  will  be  sufficient  to  settle  the  first  four 
errors  assigned.  By  the  4th  section  of  the  law  authorizing  the 
incorporation  of  towns,  it  is  enacted  that  "  the  president  and  trus- 
tees of  the  town  of ,"  shall  sue  and   be  sued,  &c.     By 

the  5th  section  they  are  authorized  to  make  such  ordinances,  not 
inconsistent  with  the  constitution  and  laws  of  this  state,  as  they 
shall  deem  necessary,  to  prevent  and  remove  nuisances,  to  restrain 
and  prohibit  gambling,  or  other  disorderly  conduct;  and  by  the 
8th  section,  they  may  impose  fines  not  exceeding  five  dollars,  for 
a  breach  of  any  of  the  ordinances  so  made, — "  which  fine  may  be 
covered  before  any  justice  of  the  peace,  by  action  of  debt  in  the 
name  of  the  president  and  trustees,"  &c.  The  act  amendatory  of 
this  act,  passed  in  1835,  provides  that  the  president  and  trustees 
of  an  incorporated  town,  shall  ''  be  vested  with  power  to  declare 
what  shall  be  considered  a  nuisance  within  the  limits  of  the  cor- 
poration." These  enactments,  taken  in  connection  with  the  ad- 
mitted facts,  that  the  ordinance  in  question  was  passed  by  the 
competent  authority,  and  also,  that  it  was  violated  by  the  defend- 
ants below,  affords  a  complete  answer  to  all  the  exceptions  taken 
to  the  form  and  manner  of  proceeding  in  this  case,  I  can  per- 
ceive no  constitutional  objection  to  the  exercise  of  the  powers 
vested  in  the  trustees  by  the  legislature.  The  objections,  that 
the  ordinance  creates  a  new  offence,  and  is  therefore  void ;  and 
that  the  penalty  for  selling  spirits,  is  a  tax,  and  as  such  is  illegal, 
inasmuch  as  the  assessment  is  not  in  proportion  to  the  value  of 
each  one's  property,  are  imaginary  and  without  foundation.  To 
make  by-laws,  for  the  better  government  of  the  corporation,  is  a 
power  included  in  the  act  of  incorporation ;  and  was  the  oljject 
contemplated  by  the  legislature,  in  authorizing  the  inhabitants  of 
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a  town  to  become  incorporated,  as  well  as  the  motive  which  in- 
fluenced the  inhabitants  to  avail  themselves  of  the  privileges  con- 
ferred by  the  law.  As  to  the  assumption,  that  a  penalty  for  the 
commission  of  a  nuisance,  is  a  tax  unequal  in  its  operation,  and 
therefore  illegal,  it  is  sufficient  to  observe  that  the  same  objection 
applies  equally  to  acts  of  the  legislature,  which  impose  penalties 
for  the  like  offence. 

This  state,  and,  I  believe,  all  the  others,  have  forbidden,  under 
vai'ious  penalties,  the  practice  of  selling  spirits  without  a  license ; 

yet  I  believe  it  has  never  been  decided,  or  even  contended, 
[*307]  that  these  laws  conflict  with  any  constitutional  provision. 

The  judgment  is  aflirmed. 

Judgment  affirmed. 

Note.    See  Bowers  «.  Green,  1  Scam.  43. 


David  B.  Aykes  v.  John  Doe,  ex  dem.  Murray   McConnel, 

et  al. 

Error  to  Morgan- 

1.  Ejectment — tenant  as  defendant.  In  ejectment,  where  the  tenant  enters 
into  the  consent  rule,  and  is  made  defendant  instead  of  the  casual  ejector,  it  is 
error  to  proceed  to  trial  and  judgment  against  him,  without  filing  a  declaration 
against  him ;  and  his  pleading  to  the  original  declaration  against  the  casual 
ejector,  will  not  cure  the  error,    {a) 

2.  Acknowledgment — defective  as  to  dower  not  prevent  record.  Under  the 
act  of  1819,  the  certificate  of  the  acknowledgment  of  a  deed  was  in  the  follow- 
ing words : 

"State  of  Illinois,  Morgan  County,  March,  1825. 

"  This  day  personally  appeared  Thomas  Arnett  and  his  wife,  Caycah,  before 
me,  James  Deaton,  one  of  the  acting  justices  of  the  peace  for  said  county,  and 
acknowledged  the  due  execution  of  the  within  to  be  their  free  act  and  deed, 
for  the  within  purposes  therein  named.  Given  under  my  hand  and  seal,  day 
and  date  above  written.  James  Deaton,  J.  P.  [seal.]" 

ffeld,  that  the  certificate  was  sufficient  to  entitle  the  deed  to  be  recorded,  and 
to  be  read  in  evidence  as  the  deed  of  Arnett;  but  that  it  would  not  be  suffi- 
cient, if  offered  in  evidence  to  bar  the  wife's  dower,  (b) 

This  was  an  action  of  ejectment  to  recover  the  possession  of  lot 
eigthy-one,  in  the  town  of  Jacksonville. 

At  the  October  term,  1837,  of  the  Morgan  circuit  court,  a 
declaration  in  ejectment,  against  Richard  Roe,  the  casual  ejector, 
was  tiled  in  said  court,  with  notice  to  David  B.  Ayres,  the  tenant 
in  possession,  the  present  plaintiff  in  error.     The  usual  consent 

Case3  Citing  Text.  name  is  subscribed  to  deed,  is  defect- 

(a)    Rule,  stated  in  head  note,  en-  ive.     Ayres  v.  McConnel,  said  to  have 

forced.     Harney  v.  Lamborn,  post  480.  been  rendered  under  act  of  1819,  which 

(6)    Acknowledgment  of    deed  of  did    not   contain    such    requirement. 

conveyance  in  substantial  compliance  Fell  v.  Young,  63111.  106,  109. 

with  statute  is  sufficient.    Delaunayw.  Prior  to  1869  wife  could  not  make 

Burnett,  4  Gilm.  454,  489.  valid  conveyance   by  merely  joining 

Certificate  of  acknowledgment, which  with  husband ;  she  must  also  have  ac- 

does  not  state  that  grantor  IS  personally  knowledged  deed  in  compliance  with 

known  to  officer  to  be   person  whose  statute.  Bute  v.  Kneale,  109  111.  652, 655. 
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rule  was  entered  into  by  Ayres,  and  the  plaintiff  filed  an  amended 
declaration  against  Kicliard  Roe.  Ayres  pleaded  not  guilty.  Is- 
sue was  taken  by  the  plaintiff,  and  the  cause  tried  before  the 
Hon.  Jesse  B.  Thomas  and  a  jury,  at  the  July  term,  1838.  A 
verdict  was  rendered  for  the  plaintiff,  upon  which  judgment  was 
entered,  and  the  cause  brought  to  this  court  by  writ  of  error. 
The  other  facts  in  the  case  sufficiently  appear  from  the  opinion 
of  the  court. 

Wm.  Thomas,  for  the  plaintiff  in  error.  Mukkay  McConnel, 
and  MiEON  Leslie,  for  the  defendant  in  error. 

Wilson,  chief  justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  ejectment  to  recover  the  possession  of  a  lot 
of  land  in  the  town  of  Jacksonville.  Several  errors  are  assigned 
to  the  opinions  and  proceedings  of  the  court  below,  but  it  will 
not  be  necessary  to  notice  more  than  two  of  them.  The 
Urst  is  that  the  court  proceeded  to  try  and  render  judg-  [*30S] 
ment  in  the  cause,  without  any  declaration  having  been 
tiled  against  the  defendant.  The  law  and  the  rules  of  practice  in 
relation  to  the  action  of  ejectment,  are  too  well  settled  to  require 
argument  or  authority  to  prove  that  the  court  erred  in  trying  the 
cause  without  a  declaration  against  the  defendant. 

The  next  error  assigned  is,  that  the  court  erred  in  excluding 
from  the  jury  as  evidence,  the  deed  from  Thomas  Arnett  to  the 
county  commissioners  of  Morgan  county.  The  only  reason  as- 
signed by  the  court  for  excluding  this  deed  from  being  read  in 
evidence,  was  the  insufficiency  of  the  certificate  of  the  acknowl- 
edgment of  its  execution.  The  validity  of  this  objection  will  de- 
pend upon  the  certificate  itself,  and  also  the  law  regulating  the 
making  and  certifying  of  deeds,  in  force  at  the  time  this  was 
made.  First,  then,  what  did  the  law  of  1819  (which  is  the  law 
governing  this  case)  prescribe  in  relation  to  the  acknowledgment 
of  the  execution  of  deeds.  This  law  authorizes  judges,  county 
commissioners,  and  justices  of  the  peace,  to  take  the  acknowledg- 
ment of  deeds,  but  it  does  not  require  acknowledgment  to  be 
taken  and  certified  in  any  prescribed  form,  except  it  be  the  ac- 
knowledgment of  a  married  woman,  when  the  object  is  to  trans- 
fer her  right  of  dower.  The  certificate  of  the  justice,  in  this 
case,  would  seem,  therefore,  to  be  quite  as  full  and  exact  as  was 
contemplated  by  the  law.  It  is  in  these  words: 
"  State  of  Illinois,  Morgan  county,  March,  1825. 

"  This  day  personally  appeared  Thomas  Arnett  and  his  wife. 
Cay cah,  before  me,  James  Deaton,  one  of  the  acting  justices  of 
the  peace  for  said  county,  and  acknowledged  the  due  execution  of 
the  within  to  be  their  free  act  and  deed,  tor  the  within  purposes 
therein  named.  Given  under  my  hand  and  seal,  day  and  date 
above  written.  James  Deaton,  J.  P.  [seal.] 

Had  this  deed  been  offered  in  evidence  to  prove  the  transfer  of 
the  wife's  dower,  it  would  have  been  properly  rejected,  because 
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the  certificate  of  acknowledgment  is  neither  in  form  nor  substance 
such  as  the  law  prescribes  in  such  a  case.  But  as  the  deed  was 
offered  to  be  read  only  as  the  deed  of  Arnett,  it  should  have  been 
received.  The  certificate  of  the  justice  is  as  full  and  as  formal, 
as  the  law  under  which  it  was  made,  required. 
The  judgment  is  reversed  with  costs. 

Judgment  reversed. 


[*309]       Geokge  McHenry  v.  Nicholas  H.  Ridgely. 
Ap'peal  from  Morgan. 

1.  Promissory  note — action  by  endorsee.  Upon  a  note  endorsed  to  "  N.  H. 
Ridgely,  cashier,"  a  suit  may  be  maintained  by  N.  H.  Ridgely,  in  his  individ- 
ual name ;  and  a  plea  to  an  action  upon  such  a  note,  that  the  note  was  en- 
dorsed or  assigned  to  him  as  the  agent  of  the  bank,  and  that  he  never  had  any 
interestin  the  note,  and  that  the  legal  and  beneficial  interest  therein  was  in 
the  bank,  would  constitute  no  defense,  (a) 

2.  possession  as  evidencing  title.     Semble,  That  the  law  is  well  settled, 

that  where  a  note  is  payable  to  bearer,  or  is  endorsed  in  blank,  a  suit  may  be 
maintained  in  the  name  of  any  person  who  is  the  holder  of  the  note,  without 
his  being  required  to  show  an  interest  in  it,  unless  he  possesses  the  note  under 
suspicious  circumstances;  and  if  the  question  of  mala  fide  possessio,  which  is 
one  of  fact,  to  be  submitted  to  the  jury,  is  not  raised  by  the  defendant,  the 
court  will  not  inquire  into  the  right  of  the  plaintifi,  but  will  consider  posses- 
sion of  the  note  as  evidence  of  property.  (&) 

3. suit  by  trustee  holding;  defenses.      It  is  also  settled,  that  where  the 

plaintiflE  on  the  record  is  a  mere  trustee  for  another,  the  defendant  may  avail 
himself  of  any  defense,  which  he  might  set  up  against  the  real  owner  of  the 
instrument,  provided  the  action  had  been  brought  in  his  name,  (c) 

This  cause  was  heard  in  the  court  below  at  the  March  term, 
1838,  before  the  Hon.  Jesse  B.  Thomas.  Judgment  was  rendered 
for  the  plaintiff  for  $4CiO  debt,  and  $16.93  damages.  The  de- 
fendant appealed  to  this  court. 

Cases  Citing  Text.  Burnap  v.  Cook,  32  111.  168,  171.    Pa- 

(a)  Note  payable  to  W.  School  Com-  rol  evidence  is  admissible  to    prove 

missioner  may  be  sued  by  him  in  his  that  payee  of  note  is  trustee  of  an- 

individual  name.  McConnel  v.  Thomas,  other.     Belohradsky  v.  Kuhn,  69   111. 

post'dVd.    Under  the  statute  of  1841,  547,5')0. 

suit  on  note  made  to  school  commis-  (6)  Possession  of  note,  indorsed  in 

sioner  may  be  maintained  by  his  sue-  blank,  is  evidence  of  title.     Palmer  v. 

cessor.    Manlovew.  McHatton,  4Scam.  Nassau  Bank,  78  111.  380,  3^1.     Note 

95.    Suit  on  bond  should  be  brought  payable  to  person  by  name  or  bearer 

in  name  of  person  having  legal  title  is  not  assignable   by  delivery  only,  so 

to  it ;  assignee  by  mere  delivery  can  as  to  enable  assignee  to  sue  in  his  own 

not  sue  in  own    name.     Chadsey  v.  name.     Hilboru  y.  Artus,  8  beam  814; 

Lewis,    1  Gilm.    153.    Equitable    as-  Roosa  u.  Crist,   17   111.  450;  Wilder  ». 

signee  of  judgment  has  right  to  sue  DeWolf,  24  111.  190;  Garvin  ».  Wis- 

sherilf  upon  his  liability  thereunder,  well.  83  111.  215 ;  Turner  v.  Peoria,  95 

in  name  of  holder  of  legal  title   to  111.  134;  Rabberman  v.  Muehlhausen, 

such    judgment.    Bryant  v.  Dana,  3  3  Bradvv.  326. 

Gilm.    343     348.      Note  payable    to  {c)  Where  plaintiff  on  record  is  only 

M.  administrator  of  N.  may  be   sued  trustee  for  another,  defendant  may  set 

by  M.  in  his  own  name.    Newhall  v.  up  any  defense,  going  to  consideration, 

Turney,  14  111.  338.    Suit  on  note  must  which  he  might  set  up  against  bene- 

be  brought  in  name  of  person  having  ficial  owner.    Merrill  v.   Randall,  22 

legal  title  at  time  of  beginning  suit.  111.  227,  234. 
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M.  Leslie  and  H.  B.  McCltjke,  for  the  appellant: 

1.  The  law  merchant  not  having  been  adopted  in  this  state, 
the  relation  of  parties  to  negotiable  paper  is  the  same  as  in  com- 
mon parol  contracts.     Breese  16. 

2.  Every  contract  made  with  an  agent  in  relation  to  the  bus- 
iness of  the  agency,  is  a  contract  with  the  principal,  and  the 
agent  is  not  bound,  and  cannot  maintain  an  action  on  such  con- 
tract.    12  Yesey  352;  4  Greenleaf  82;  2  Espinasse  N.  P.  567. 

3.  A  mere  agent  or  attorney,  not  having  any  beneficial  in- 
terest in  a  contract,  cannot  maintain  an  action  upon  it  in  his  own 
name.     10  Johns.  387. 

4.  A  party  who  receives  a  note  endorsed  over  to  him  as  a 
mere  agent  of  the  payees,  to  collect  the  same  for  them,  cannot 
maintain  a  suit.     10  Johns.  225. 

5.  In  an  action  by  the  endorsee  of  a  note,  against  the  imme- 
diate endorser,  a  plea  that,  before  the  commencement  of  the  suit, 
the  plaintiff  transferred  the  note  to  a  third  person,  who  since 
then  had  been  and  continued  to  be  the  true  and  lawful  owner  and 
possessor  of  the  note,  is  a  bar  to  a  recovery.     11  Wend.  27. 

6.  If  it  appear,  by  proof  or  admission,  that  the  agent  to 
whom  a  negotiable  note  is  endorsed  for  the  benefit  of  his  jDrin- 
cipal,  has  no  interest  in  the  note,  he  cannot  sue  and  recover  upon 
it  in  his  own  name.     3  Kent.  Com.  79;  5  Mason. 

William  Thomas,  for  the  appellee.  [*310] 

Wilson,    chief  justice,    delivered    the   opinion  of  the 
court.    This  was  an  action  by  petition  and  summons,  by  Ridgely 
against  McHenry,  upon  the  following  note: 
"$100.  Jacksonville,  :N"ov.  4th,  1836. 

"  On  or  before  the  sixteenth  day  of  July  next,  I  promise  to  pay 
E.  W.  Palmer  or  order,  four  hundred  dollars,  for  value  received. 
Witness  my  hand  and  seal. 

George  McHenry,  [seal.]" 

On  which  are  the  following  assignments: 

"  For  value  received,  I  assign  the  within  note  to  T.  Worthing- 
ton.  E.  W.  Palmer. 

"  Dec.  12th,  1836." 

"  Pay  to  N.  H.  Kidgley,  Esq.,  Cashier,  or  order. 

"T.   WORTHINGTON." 

The  defendant  pleaded  three  pleas  in  bar,  alleging  in  substance, 
First,  That  the  note  sued  on  was  assigned  to  the  president,  di- 
rectors, and  company  of  the  State  Bank  of  Illinois,  in  the  name 
of  N.  H.  Ridgely,  Esq.,  cashier  of  said  bank,  according  to  the 
usages  of  the  bank,  and  that  the  legal  and  beneficial  interest  was, 
by  said  assignment,  vested  in  the  bank.  Secondly,  That  the  note 
is  the  property  of  the  bank,  and  that  the  plaintiff  has  no  interest 
in  it.  Thirdly,  That  the  note  is  the  property  of  the  bank,  and 
was  assigned  to  the  plaintiff,  Ridgely,  as  its  cashier,  according  to 
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the  custom  and  usage  of  the  bank;  and  that  Ridgely  is  merely 
the  agent  of  the  bank,  without  any  property  in  the  note  sued  on. 
To  these  pleas  a  demurrer  was  interposed  by  the  plaintiff,  and 
sustained  by  the  court.     This  decision  is  assigned  for  error. 

It  is  true,  as  a  general  proposition,  that  a  corj^oration  may  not 
only  sue  in  its  own  name,  but,  when  its  rights  are  asserted,  it 
must  sue  in  its  corporate  name;  but  the  authorities  upon  this 
point,  and  those  referred  to  relative  to  the  obligation  of  the  prin- 
cipal, or  the  one  benelicially  interested  in  the  suit,  are  not  ap- 
plicable to  the  present  case.  The  law  is  well  settled,  that  where 
a  note  is  payable  to  bearer,  or  is  endorsed  in  blank,  a  suit  may 
be  maintained  in  the  name  of  any  person  who  is  the  holder  of 
the  note,  without  his  being  required  to  show  an  interest  in  it,  un- 
less he  possesses  the  note  under  suspicious  circumstances;  and  if 
the  question  of  7nala  fide  possessio,  which  is  one  of  fact,  to  be 
submitted  to  the  jury,  is  not  raised  by  the  defendant,  the  court 
will  not  enquire  into  the  right  of  the  plaintiff,  but  will  consider 
possession  of  the  note  as  evidence  of  property.  That  no  injus- 
tice may  result  from  this  rule,  it  is  also  settled,  that,  when  the 
plaintiff  on  the  record  is  a  mere  trustee  for  another,  the  defend- 
ant may  avail  himself  of  any  defence,  which  he  might 
[*311]  set  up  against  the  real  owner  of  the  instrument,  provided 
the  action  had  been  brought  in  his  name.  (7  Co  wen  177; 
3  Johns.  Cases  263;  11  Johns.  53.) 

The  pleas  of  the  defendant  in  this  case  neither  raise  the  ques- 
tion of  tnala  fide  possessio  in  the  plaintiff,  nor  do  they  set  up 
any  defense  to  the  action,  against  the  bank.  The  decision  in  the 
demurrer  to  them  was,  therefore,  in  accordance  with  the  general 
rules  adverted  to;  and  is  also  sustained  by  several  cases  directly 
in  point.  In  one,  "  where  a  note  was  assigned  to  W.  K.,  cashier 
of  the  Farmers'  Bank,"  it  was  decided  that  a  suit  was  properly 
brought  in  the  name  of  W,  N.,  and  not  of  the  bank,  though  it 
was  for  their  benefit,  for  the  assignment  was  made  to  him  indi- 
vidually, and  not  to  the  corporation.  (1  Tuck.  Com.  155;  4 
liand.  Rep.  359.)  So  it  has  been  decided,  "  that  the  mayor  and 
commonalty  cannot  sue  on  a  bond  made  to  the  mayor  himself  in 
his  own  proper  name,  though  he  was  also  styled  mayor."  (1  Tuck. 
Com.  155.) 

The  doctrine  is  also  laid  down  by  Chancellor  Kent,  and  seems 
to  be  fully  settled  by  the  numerous  authorities  to  which  he  refers, 
that  blank  endorsements  may  be  filled  up  any  time  by  the  holder, 
even  down  to  the  moment  of  trial,  in  a  suit  brought  by  him  as 
endorsee,  for  the  purpose  of  pointing  out  the  person  to  whom 
the  bill  or  note  is  payable;  and  also  that  a  note  endorsed  in  blank, 
is  like  one  payable  to  bearer,  and  passes  by  delivery,  and  the 
holder  may  constitute  himself  or  any  other  person  assignee  there- 
of; and  the  court  will  not  enquire  whether  he  sues  for  himself, 
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or  as  trustee  for  some  other  person.     (3  Kent.  Com.   89,  and  the 
authorities  there  cited.) 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Kyle  v.  Thompson  et  al.,  post,  432 ;  Campbell  v.  Humphries,  post, 
478. 


Hiram  Olney  v.  DeWit  Myers,  a  minor,  who  sues  by  his  next 
friend,  Reuben  Massey. 

Appeal  from  Will. 

1  APPRENTICE — indenture  as  bar  to  recovery.  In  an  action  by  a  minor  for 
work,  labor,  and  services,  proof  that  the  services  were  performed  under  an 
indenture  of  apprenticeship,  is  a  good  bar  to  the  action ;  and  a  deposition  oj 
witnesses,  proving  the  execution  of  such  indenture  by  the  minor  and  his 
father,  is  admissible  in  evidence. 

2.  voluntary  labor.  The  voluntary  performance  of  services  by  a  min- 
or, under  an  indenture  of  apprenticeship,  though  rendered  out  of  the  state, 
where,  by  the  indenture,  they  were  to  have  been  rendered,  would  not  entitle 
the  plaintiff  to  remuneration  therefore. 

This  cause  was  heard  in  the  court  below  at  the  Septem-  [*312] 
ber  terra,  1837,  before  the  Hon.  John  Pearson  and  a  jury. 
Verdict  and  judgment  were  rendered  for  the  plaintiff  for  $100. 
The  defendant  appealed  to  this  court. 

J.  M.  Wilson,  J.  C.  Newkirk,  and  Justin  Butterfield,  for 
the  appellant.  J.  Y.  Scammon  and  W.  A.  Boardman,  for  the 
appellee. 

Smith,  justice,  delivered  the  opinion  of  the  court:  (1)  This  was 
an  action  for  work,  labor,  and  services.  The  declaration  is  in  the 
usual  form,  with  money  counts. 

The  defendant  pleaded  non  assumpsit,  and  gave  notice  that  he 
would  prove  at  the  trial,  that  the  work,  labor,  and  services  men- 
tioned in  the  plaintiff's  declaration,  and  alleged  to  have  been  per- 
formed by  the  plaintiff  for  the  defendant,  were  rendered  under  a 
certain  indenture  of  apprenticeship,  a  copy  of  which  is  set  out  in 
the  notice. 

On  the  trial,  the  defendant  offered  to  give  in  evidence  the  de- 
positions of  certain  witnesses,  taken  by  virtue  of  a  dedimus 
sued  out  and  duly  executed,  to  prove  the  due  execution  of  the 
indenture  by  Myers,  the  plaintiff,  with  the  assent  of  his  father. 
The  testimony  offered  is  set  forth  in  the  bill  of  exceptions,  and 
most  clearly  proves  the  due  execution  of  the  indenture  by  the 
plaintiff  and  his  father.  We  are  at  a  loss,  from  the  proceedings 
as  they  appear  in  the  record,  to  conceive  upon  what  ground  the 
circuit  court  rejected  the  depositions.  The  evidence  was  cer- 
tainly pertinent  to  the  facts  in  issue,  and  directly  established  the 
defense  set  up.     The  time  of  service  specified  in  the  indenture 

(1)  Wilson,  Chief  Justice,  was  not  present  at  the  argument  of  this  cause. 
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had  not  expired,  even  at  the  commencement  of  the  suit;  and  as 
the  place  of  the  execution  of  the  indenture  and  performance  of 
the  services  to  be  rendered,  does  not  appear  to  have  been  out  of 
this  state,  we  do  not  perceive  upon  what  ground  the  evidence  was 
rejected. 

If  the  services  were  to  have  been  performed  in  another  state, 
and  the  plaintiff  had  been  brought  here,  and  an  attempt  had  been 
made  to  compel  him  to  perform  the  service  in  this  state,  and  he 
had  done  so  against  his  free  consent,  that  fact  should  have  been 
shown  in  avoidance  of  the  obligation  of  the  indenture;  but  until 
that  was  done,  the  exclusion  of  the  proof  of  the  due  execution 
of  the  indenture,  was  evidently  erroneous. 

The  voluntary  performance  of  the  services  in  the  indenture 
specified  to  be  performed,  though  rendered  out  of  the  state  where 
by  the  indenture  they  were  to  have  been  rendered  by  the  plain- 
tiff, would  not  entitle  the  plaintiff  to  remuneration  therefor. 

Let  the  judgment  be  reversed,  and  the  cause  remanded,  with 
instructions  to  the  circuit  court  to  award  a  venire  de  novo.  The 
appellant  will  recover  his  costs. 

Judgment  reversed. 


[*313]  MUEEAY   McCoNNEL   V.    WiLLIAM   ThOMAS. 

Appeal  from  Morgan. 

1.  Promissory  note — action  by  payee,  agent.  An  action  may  be  main- 
tained by  W.,  in  his  individual  name,  on  a  note  payable  to  "  W.,  school  com- 
missioner, and  agent  for  the  inhabitants  of  the  county,  &c. ; "  and  such  suit 
may  be  brought  by  petition  and  summons ;  and  no  averment  is  necessary  to  ena- 
ble the  plaintiff  to  recover  the  rate  of  interest  specifled  in  the  note,    (a) 

2.  Interest — incident  of  debt.  Interest  is  regarded  as  an  incident  to  the 
debt ;  and  is  given  in  the  form  of  damages,  without  being  specially  claimed  in 
the  declaration,     (b) 

This  suit  was  commenced  by  the  following  petition : 
"  State  of  Illinois,  Morgan  circuit,  set.  William  Thomas, 
plaintiff,  states  that  he  holds  a  note  on  the  defendant,  Murray 
McConnel,  in  substance  as  followeth: — '  One  year  after  date,  we, 
William  D.  Anderson,  Joseph  Wasson,  and  Murray  McConnel, 
jointly  and  severally,  promise  to  pay  William  Thomas,  school 
commissioner  and  agent  for  the  inhabitants  of  the  county  of  Mor- 
gan, for  the  use  of  the  inhabitants  of  township  number  fifteen, 
north,  of  range  number  eleven  west,  the  sum  of  twenty-five  dol- 

CASes  Citing  Text.  upon  arguendo  upon  question  of  dam- 

(a)  Under  statute  of  1841,  suit  on  ages  to  be  allowed  on  protested  bank 

note,  made    to  school  commissioner,  notes.    Willard  v.  Dubois,  Auditor  29 

may  be  maintained  by  his  successor.  111.,  48. 

Manlove  v  McHatton,  4  Scam.  95.  Rule  stated  in  head  note  enforced. 

See    also,  notes  under  McHenry  v.  Tucker  v.  Page,  69  111.,  179,  183;  Hei- 

Ridgely,  ante  309.  man  v.  Schroeder,  74  ill.,  158,  160. 
ip)  Rule  stated  in  head  note  relied 
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lars,  and  interest  thereon  at  the  rate  of  thirty  per  cent,  per  an- 
num, from  this  date,  until  paid;  and  in  case  a  judgment  shall  be 
obtained  against  us,  or  either  of  us,  upon  this  note,  we  promise  to 
pay  interest  on  the  judgment  at  the  rate  aforesaid,  until  such 
judgment  shall  be  fully  paid  and  satisfied.  We  further  promise, 
that  in  case  additional  security  for  the  payment  of  the  aforesaid 
sum  of  money  and  interest,  or  any  part  thereof,  shall  be  required, 
the  same  shall  be  given  to  the  satisfaction  of  the  said  William 
Thomas,  or  his  successor  in  office.  Witness  our  hands  and  seals, 
this  12th  day  of  March,  1832. 

his 
*  William  M  D.  Anderson,  [l.  s.] 
mark 
Joseph  Wasson,  [l.  s.] 

M.    McCoNNEL,  [l.    S.]' 

"  Yet  the  same  debt  remains  unpaid,  wherefore  he  prays  judg- 
ment for  his  debt,  and  damages  for  the  detention  of  the  same,  to- 
gether with  his  costs,  &c. 

"  Thomas  &  Bkown,  for  plaintiff." 

The  defendant  pleaded  two  pleas.  The  first  averred,  that  the 
promise  was  made  to  the  plaintiff  only  as  the  agent  of  the  inhab- 
itants of  the  county  of  Morgan,  and  for  the  use  of  the  inhabitants 
of  the  particular  township,  and  that  the  plaintiff,  in  his  individual 
right,  had  no  interest  whatever  in  the  promises,  or  in  the  money 
when  collected,  and  that  the  consideration  for  the  promises 
moved  from  the  inhabitants,  and  not  from  the  plaintiff. 
[*314]  The  second  craved  oyeroi  the  note,  and  alleged  that  the 
note  and  the  promises  were  made  to  the  inhabitants  of  the 
township,  by  the  name,  style,  and  description  of  William  Thomas, 
school  commissioner  and  agent,  &c.,  and  not  to  this  plaintiff,  in 
his  private  right:  and  that  the  legal  interest  in  said  note,  and  the 
money  when  collected,  at  the  commencement  of  this  suit,  were  in 
the  inhabitants  of  said  township ;  and  that  the  said  plaintiff  had 
not  any  interest,  either  legally  or  equitably,  in  said  note  or  money, 
or  any  part  thereof. 

M.  McCoNNEL,  for  the  appellant,  cited  Piggot  v.  Thompson,  3 
Bos.  &  Pul.  147;  3  Kent.  Com.  97;  10  Johns.  224;  5  Mass.  491; 
Gilmore  v.  Pope,  10  Johns.  387;  Gunn  v.  Cantine,  13  Johns.  38; 
1  Chipman  295;  Arlington  v.  Hines,  Ibid.  431;  1  Chit.  Plead. 
3,  4.  There  is  no  difference  between  public  and  private  agents, 
as  to  their  right  to  sue.  Rathbone  v.  Endlong,  15  Johns.  1 ;  1 
Chit.  Plead.  98;  Pool  v.  Cohen,  6  Monroe  336;  Kincade  v.  Hig- 
gins,  1  Bibb  352. 

W.  Thomas,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court :  This 
is  a  proceeding  by  petition  and  summons.,  instituted  by  William 
Thomas,  the  plaintiff  below,  against  Murray  McConnel,  upon  a 
note  made  by  McConnel  to  William  Thomas,  school  commissioner 
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and  agent  for  the  inliabitants  of  Morgan  county,  for  tlie  use  of 
tlie  inhabitants  of  said  county. 

The  note  bears  interest  at  the  rate  of  thirty  per  cent,  per  an- 
num, and  judgment  was  rendered  by  the  court  below  in  favor  of 
the  plaintiff,  for  the  principal  and  interest  of  the  note,  agreeably 
to  its  terms.  From  this  decision  the  defendant  below  has  ap- 
pealed; and  from  the  proceedings  had  in  the  case,  two  questions 
arise  for  the  decision  of  this  court:  hrst,  whether  the  action  was 
properly  brought  in  the  name  of  Thomas,  the  payee  of  the  note, 
as  was  held  by  the  court  below;  and  secondly,  whether  judgment 
for  the  interest  due,  was  correctly  rendered. 

The  first  point  in  this  case  must  be  regarded  as  settled  in  this 
court,  by  the  case  of  McHenry  v.  Eidgely  {ante^  309),  decided 
at  the  present  term.  That  case  is  not  distinguishable  in  principle 
from  this.  The  action  there  was  brought  in  the  individual  name 
and  character  of  ^Nicholas  H.  Ridgely,  upon  a  note  assigned  to 
Nicholas  H.  Ridgely,  cashier,  or  order,  and  the  same  defence' 
was  set  up  in  that  case  that  is  in  the  present  one,  that  is,  that  the 
plaintiff  had  no  property  or  interest  in  the  note, — that  he  was  a 
mere  agent,  &c.,  &c.  But  the  court  decided  the  action  to  be  pro- 
perly brought  in  the  name  of  the  assignee;  and  this  decision  is 
fully  sustained  by  the  authorities  referred  to.  Kent  lays  down 
the  law  as  fully  settled,  that  "  if  a  bill  be  made  payable  to 
[*315]  A.  for  the  use  of  B.,  the  legal  interest  is  in  A.,  and  he 
must  endorse  it"  (3  Kent  Com.  89);  and  for  the  same 
reason  A.  must,  in  such  case,  bring  the  action.  It  has  also  been 
decided  that  the  mayor  and  commonality  can  not  sue  on  a  bond 
made  to  the  mayor  himself,  though  he  Avas  also  styled  "  mayor." 
(1  Tuck.  Com.  155;  2  Taunt.  374, 337;  Doug.  633,  634;  3.  Johns. 
C.  264;  11  Johns.  52.) 

If  the  payee  of  this  note  can  not  sue  because  of  the  want  of  inter- 
est in  it,  it  may  well  be  doubted  whether  any  one  can,  for  the  same 
objection  applies  to  the  county;  and  the  inhabitants  of  the  town- 
ship, not  being  a  corporation,  can  not  sue  in  that  character;  and 
no  one  of  them  can  enforce  the  common  rights  of  all. 

Upon  the  second  point,  it  is  insisted  by  the  defendant,  that  in- 
asmuch as  the  interest  is  reserved  by  a  special  agreement,  it 
should  have  been  specially  declared  for.  In  answer  to  this,  it  is 
sufficient  to  observe,  that  the  statute  gives  the  form  of  the  peti- 
tion, and  that  of  the  plaintiff  is  in  strict  conformity  with  it.  In- 
terest, however,  is  regarded  as  an  incident  to  the  debt;  and  is 
given  in  the  form  of  damages,  without  being  claimed  by  a  dis- 
tinct or  special  declaration  or  count.  I  can  perceive  no  reason 
why  more  technicality  in  pleading,  should  be  observed  to  recover 
a  rate  of  interest  specified  by  the  parties,  than  is  required  when  it 
is  fixed  by  the  law. 

The  judgment  is  affirmed.  Judgment  affirmed. 

Note.    See  McHenry  v.  Ridgely,  ante^  309 ;  Campbell  v.  Humphries,  post,  478. 
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Joan  Doe,  ex  dem  James  Semple,  v.  Stephen  W.  Miles. 
Appeal  from  Monroe. 

1.  Deed — not  acknowledged,  valid  between  parties.  A  deed  is  valid,  as  be- 
tween the  parties  to  it,  without  being  acknowledged  and  recorded ;  and  in  an 
action  between  them,  a  court  has  no  right  to  assume  that  there  is  a  subsequent 
purchaser  or  mortgagee,  so  as  to  render  it  fraudulent  and  void  under  the 
statute. 

2.    place  of  record.      A  deed,    acknowledged    before  a  justice  of  the 

peace,  is  entitled  to  be  recorded  only  in  the  county  where  the  justice  resides, 
and  the  land  lies,  unless  the  certLficate  of  the  clerk  of  the  county  is  appended 
to  it. 

This  cause  was  tried  in  the  court  below  at  the  September  term, 
1835,  before  the  Hon.  Sidney  Breese. 

A.  Cowles  and  J.  M.  Krum,  for  the  appellant,  cited  1 
Dallas  64;  4  Cruise  27,  28,  30;   2  Daj  280;   1  Chipman  [*316] 
99;  1  Am.  Dig.  142  §  4,  148  §  1,  2;  2  Am.  Dig,  212  g  4. 

J.  B.  Thomas  and  J.  Reynolds,  for  the  appellee. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:  (Wil- 
son, chief  justice,  was  not  present  at  the  argument  of  this  cause.) 
This  was  an  action  of  ejectment  commenced  in  the  Monroe  cir- 
cuit court,  by  Doe,  on  the  demise  of  Semple,  against  Miles,  to  re- 
cover the  possession  of  the  south  fractional  half  of  section  twenty- 
three,  in  township  two  south,  range  eleven  west  of  the  third  prin- 
cipal meridian.  On  the  trial  of  the  cause,  the  plaintiff  offered  to 
prove  the  execution  of  a  deed  made  on  the  9th  day  of  July,  1821, 
by  Elias  Bancroft  to  William  Rector,  for  the  premises  in  ques- 
tion, and  then  to  read  it  to  the  jury,  which  was  objected  to  by  the 
defendant's  counsel,  and  the  objection  sustained  by  the  court. 

The  plaintiff  also  offered  to  prove  by  witnesses,  that  Thomas 
Osborn  was  a  justice  of  the  peace  of  St.  Clair  county,  in  1826,  at 
which  time  he  took  the  acknowledgment  of  a  deed  from  Wm. 
Rector  to  Nelson  Pepper,  for  the  premises  in  question ;  and  then 
to  read  said  deed  in  evidence  to  the  jury;  which  evidence  thus 
offered,  was  objected  to  by  the  defendant,  and  the  objection  sus- 
tained, and  therefore  the  plaintiff  submitted  to  a  non-suit.  The 
assignment  of  errors  questions  the  correctness  of  the  decisions  of 
the  court  below,  in  rejecting  the  evidence  offered  to  prove  the 
execution  of  the  two  deeds.  It  does  not  appear  from  the  bill  of 
exceptions,  on  what  grounds  the  court  below  rejected  the  plain- 
tiff's evidence.  In  relation  to  the  deed  from  Bancroft  to  Rector, 
it  seems  from  the  written  brief,  that  the  evidence  was  rejected 
because  the  deed  was  not  acknowledged  and  recorded  as  is  re- 
quired by  the  8th  section  of  the  act  establishing  the  recorder's 
office,  and  for  other  purposes,  passed  19th  February,  1819. 

This  section  provides,  after  directing  in  what  manner  deeds  re- 
lating to  real  estate  shall  be  acknowledged,  that  all  such  deeds 
shall  be  recorded  in  the  recorder's  office  of  the  county  where  the 
lands  shall  lie,  within  twelve  months  after  the  execution  of  such 
[21— Scam.     Yol.  2.] 
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deeds;  "  and  every  such  deed  or  conveyance  that  shall  at  any  time 
after  the  publication  hereof,  be  made  and  executed,  and  shall  not 
be  proved  and  recorded  as  aforesaid,"  shall  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser  or  mortgagee,  for 
valuable  consideration,  unless  such  deed  or  conveyance  be  recorded 
as  aforesaid,  before  the  proving  and  recording  of  the  deed  of  con- 
veyance, under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim." 

If  the  evidence  was  rejected  for  the  reason  supposed,  the  court 
erred.  The  deed  was  valid,  as  between  the  parties  to  it, 
[*317]  without  being  acknowledged  and  recorded,  and  the  court 
had  no  right  to  assume  that  there  was  a  subsequent  pur- 
chaser or  mortgagee,  so  as  to  render  it  fraudulent  and  void  under 
the  statute.  We  are  consequently  of  the  opinion,  that  the  evi- 
dence of  the  execution  of  the  deed  ought  to  have  been  received  by 
the  court;  and  if  subsequent  testimony  rendered  the  deed  void,  it 
should  then  have  been  rejected,  or  the  jury  instructed  to  disre- 
gard it. 

•The  evidence  offered  to  prove  that  Osborn  was  a  justice  of  the 
peace  of  St.  Clair  county,  was  correctly  overruled.  The  8th  sec- 
tion of  the  act  before  referred  to,  authorizes  deeds  to  be  acknowl- 
edged or  proved  before  some  justice  of  the  peace  of  the  county 
where  the  deed  was  executed.  But  by  the  12tli  section  of  said 
act,  it  is  declared  lawful  for  any  justice  of  the  peace  of  any  county 
of  this  state,  to  take  the  acknowledgment  or  proof  of  deeds,  of 
any  lands  being  in  any  other  county  of  this  state,  which  acknowl- 
edgment or  proof  so  taken  and  made,  the  same  being  duly  certified 
by  the  clerk,  under  the  seal  of  the  county,  shall  be  valid  and 
effectual,  and  have  the  same  force  and  effect  as  if  the  same  were 
taken  before  any  justice  of  the  peace  of  the  county  in  which  the 
said  lands  are  situate.  We  are  of  opinion  that  the  fair  construc- 
tion of  these  two  sections,  taken  together,  only  authorizes  a  justice 
of  the  peace  of  the  county  where  the  land  lies,  to  take  the  acknowl- 
edgment, unless  the  certificate  of  the  clerk  of  the  county  is  ap- 
pended to  the  deed. 

It  appears  by  the  bill  of  exceptions,  that  the  deed  of  Rector  to 
Bancroft,  was  accompanied  by  a  certificate  of  the  clerk  of  the  cir- 
cuit court  of  St.  Clair  county,  that  Osborn  was  a  justice  of  the 
peace  of  St.  Clair  county. 

It  is,  however,  unnecessary  to  decide  whether  the  certificate  of 
the  circuit  court  was  sufficient  under  the  statute,  as  it  was  not 
offered  as  evidence;  and  the  court  below  did  not  decide  on  its 
competency.  The  judgment  is  reversedfor  rejecting  the  evidence 
offered  in  relation  to  the  deed  from  Bancroft  to  Rector,  with  costs, 
and  the  cause  remanded,  with  directions  to  the  circuit  court  of 
of  Monroe  county  to  award  a  'oenire  de  novo. 

Judgment  reversed. 
Note.    See  Doe  ex  dem.  McConnel  v.  Reed,  post,  371. 
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Ephraim  Morrison  et  al.  v.  Selah  Rogers. 

Appeal  from  Cook. 

1.  CoNTERSiON — waiver  of  tort  nrtd  money  demand,  when.  The  law  is  well 
settled,  that  where  property  has  been  taken  tortiously,  and  without  the 
assent  or  knowledge  of  the  plaintiff,  and  the  same  has  not  been  converted  [*318] 
into  money  or  money's  worth,  and  there  has  been  no  subsequent  prom- 
ise by  the  defendant  to  pay  for  the  same,  the  plaintiff  can  not  waive  the  tort, 
and  recover  the  value  of  the  property  in  an  action  for  money  had  and  received. 
{a) 

This  cause  was  tried  in  the  court  below  at  the  April  term,  1840, 
before  the  Hon.  John  Pearson,  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendants  appealed  to  this  court. 

Giles  Spring  and  Grant  Goodrich,  for  the  appellants.  B.  S. 
Morris,  for  the  appellee. 

Browne, justice,  delivered  the  opinion  of  the  court:  This  was 
originally  a  suit  brought  before  Socrates  Rand,  a  justice  of  the 
peace  of  Cook  county,  for  "  forty  dollars'  worth  of  property," 
being  timber  and  rails  wrongfully  taken  by  the  defendants.  Judg- 
ment was  rendered  by  default  by  the  said  justice,  in  favor  of  the 
plaintifE,  against  the  defendants,  for  twenty-eight  dollars  and  fifty 
cents.  From  the  judgment  of  the  justice  of  the  peace,  the  said 
defendants  appealed  to  the  circuit  court  of  Cook  county.  In  that 
court,  verdict  and  judgment  were  rendered  against  the  defendants 
for  the  sum  of  one  dollar.  The  defendants  appealed  to  this  court. 
The  causes  assigned  for  error  are,  that  the  circuit  court  refused  to 
instruct  the  jury  on  the  following  points,  as  asked  for  by  the  de-" 
fendants'  counsel:  First,  "  That  if  they  shall  believe,  from  the 
evidence,  that  the  timber  and  rails  were  taken  tortiously,  and 
without  the  assent  and  knowledge  of  the  plaintiff,  and  the  same 
had  not  been  converted  into  money,  or  money's  worth,  and  tliere 
was  no  subsequent  promise  by  the  defendants  to  pay  for  the  same, 
then  the  law  is  for  the  defendants.  Secondly,  That  if  they  shall 
believe,  from  the  evidence,  that  the  timber  and  rails  taken  were 
taken  without  the  assent  or  knowledge  of  the  plaintiff  wrongfully, 
and  the  same  have  not  been  converted  into  money  by  defendants; 
they  have  not  promised  the  plaintiff  to  pay  for  them,  then  the 
law  is  for  the  defendants.  Thirdly,  That  unless  the  jury  shall  be- 
lieve, from  the  evidence,  that  the  defendants  were  in  partnership 

Cases  Citing  Text.  and  received  lies  for  money  tortiously 

{n)  If  one  sell  property  of  another  taken,  even  where  it  has  passed  out  of 

and  receive   price  in  money,  owner  hands    of  tort  feasor    before    action 

may  maintain  against  him  action  of  brought.     McDonald  v.  Brown,  16  III, 

assumpsit,   for    money    had  and    re-  33.     If  personal    property   has    been 

ceived.    Dickinson  v.  Whitney,  4  Gilm.  converted  and  sold,  owner  may  waive 

406.     Assumpsit  is  not  proper  action  action  of  trespass  or  trover,  affirm  sale 

in  which  to  recover  value  of  personal  and  have  his  action  for  money  had 

property,  which  defendant  has  not  con-  and  received ;  but  he  can  recover  only 

verted  into  money  nor  refused  to  de-  the    money    actually    received.      De 

liver  upon  demand.     O'Reer «.  Strong,  Clerq  v.   Mungin,  46  111.,    112,  114; 

13  111.,  688.    Action  for  money  had  Cushman  v.  Hayes,  46  111.,  145,  156. 
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at  the  time  the  property  was  taken  and  jointly  interested  in  the 
taking  of  the  property,  the  law  is  for  the  defendants.  Fourthly, 
If  the  jury  shall  believe,  from  the  evidence,  that  the  proj^erty 
taken  was  taken  for  the  beneht  of  one  defendant;  and  that  only 
one  had  any  interest  in  the  property,  then  the  law  is  for  the  de- 
fendants. Fifthly,  That  if  the  jury  shall  believe,  from  the  evi- 
dence, that  Ephraim  Morrison  was  the  hired  servant  of  Ezekiel 
Morrison,  and  had  no  personal  interest  in  the  property  taken,  the 
law  is  for  the  defendants." 

The  court  refused  to  give  the  instructions,  as  asked  for,  by  the 
counsel  for  the  defendants,  except  the  fourth,  which  the  court 
gave.  The  court  instructed  the  jury,  that  the  plaintiff 
[*319]  might  waive  the  tort,  and  recover  in  this  form  of  action. 
The  law  is  well  settled,  that  one  whose  goods  have  been 
taken  from-  him  or  detained  unlawfully,  whereby  he  has  a  right 
to  an  action  of  trespass  or  trover,  may,  if  the  wrong-doer  sell  the 
goods  and  receive  the  money,  waive  the  tort,  affirm  the  sale,  and 
have  an  action  for  money  had  and  received. 

This  has  not  been  done  in  this  case.  No  sale  has  been  made 
of  the  timber  or  rails,  nor  has  any  money  been  received.  Where 
])roperty  is  taken  wrongfully,  unless  it  is  converted  into  money 
or  money's  worth,  or  there  has  been  a  subsequent  promise  to  pay 
for  the  same,  an  action  for  money  had  and  receive  will  not  lie  to 
recover  its  value.  The  party  injured  must  resort  to  his  action  of 
trespass  or  trover. 

The  circuit  court  erred  in  refusing  the  instructions  asked  for; 
and  the  judgment  of  the  circuit  court  of  Cook  county  is  reversed 
with  costs,  and  the  cause  remanded,  to  be  tried  over  again. 

Judgment  ?'eversed. 

Note.  See  Jones  v.  Hoar,  5  Pick.  285,  and  the  learned  opinion  of  Judge 
Strong,  of  the  Massachusetts,  Common  Pleas,  -which  reviews  the  authorities 
upon  the  point  decided  in  the  foregoing  case. 


William  Teal  v.  John  B.  F.  Russell  et  al. 
Error  to  Cook. 
1.  Practice — default  of  some — plea  of  another.  Where  an  action  is  brought 
against  several,  and  a  plea  is  filed  as  to  one,  and  the  default  of  the  others  is 
entered,  it  is  erroneous  to  take  final  judgment  against  them,  until  the  plea  is 
disposed  of.  (n)  If  issue  is  joined  on  the  plea,  the  proper  course  is  to  call  a 
jury,  as  well  to  try  the  issue  joined,  as  to  assess  the  damages  as  to  those  who 
su:^ered  the  default,    (b) 

Cases  Citing  text  It  is  error  to  render  final  judgment 

(a)  It  is  error  to  take  judgment  by  against    part    of     defendants    served 

default  against  defendant  where  plea  while  cause  remains  undisposed  of  as 

has  been  filed  by  him,  and  it  is  error  to  other  defendants.  Davidson  t).  Bond, 

to  assess  damages  and  render   final  12  111.  84;  Anthony  B.Ward,  23111. 181, 

judgment  against  one  of  two  defen-  183. 

dants  while  cause  is  undisposed  of  as  (6)  In  action  to  enforce  joint  liability, 

to  other.    Jones  v.  Wight,  4  Scam.  338,  recovery  must  be  for  same  amount 

339 ;  Wight  v.  Meredeth,  4  Scam.,  360,  against  all.   Howell  v.  Barrett,  3  Gilm. 

361  433, 434. 
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2.  AppeaIj— judgment  in  ftivor  of,  but  erroneous.  A  plaintiff  may  have  his 
own  judgment  reversed,    (c) 

3.  Plea — in  oiohition  of  stipulation  is  nullity.  Where  the  defendants  in  an 
action  stipulate  to  let  judgment  go  by  default,  if  either  of  them  files  a  plea,  it 
is  a  violation  of  the  stipulation,  and  consequently  a  nullity,  and  should  be  set 
aside. 

Judgment  was  rendered  in  ttiis  case  against  McClure  and  Rus- 
sell, at  the  August  term,  1840,  the  Plon.  Jesse  B.  Thomas  presid- 
ing. The  proceedings  at  the  March  term  were  had  before  the 
Hon.  John  Pearson. 

J.  BuTTERFiELD  and  E.  Gr.  Ryan,  for  the  plaintiff  in  error.  F. 
Peyton  and  Giles  Spring,  for  the  defendants  in  error. 

LocKwooD,  justice,  delivered  the  opinion  of  the  court:     This 
was  an  action  of  assumpsit  brought  by  Teal  against  Russell,  Pey- 
ton, and  McClure,  on  a  promissory  note.     Previous  to 
filing  the  declaration  in  this  cause,  the  defendants  signed    [*320] 
a  written  agreement,  as  follows,  to- wit: 
"August  term,  1837. 

"  We  do  hereby  agree  to  appear  in  this  suit  at  the  next  term  of 
this  court,  without  the  issuing  or  service  of  process  herein,  and 
pray  the  court  to  enter  our  appearance  accordingly;  and  we  do 
agree,  that  the  plaintiff's  attorneys  may  docket  this  cause  on  the 
calendar  of  causes  for  that  term,  and  file  a  declaration  on  the 
promissory  note  made  by  us  for  $562.50  and  interest,  and  enter 
up  judgment  thereon  during  said  term,  as  fully  and  eflt'ectually  as 
if  such  process  had  been  served,  and  such  declaration  and  a  copy 
of  said  note  had  been  duly  filed,  ten  days  before  the  sitting  of 
said  court  of  said  term,  dated  23  July,  1837. 

"  Fr.  Peyton, 

"  In  presence  of  J.  E.  McClure, 

E.  G.  Ryan."  J.  B.  F.  Russell. 

An  affidavit  was  appended  to  this  agreement,  made  by  E.  G. 
Ryan,  proving  its  execution  by  all  the  defendants. 

At  the  August  term,  1837,  of  the  circuit  court  of  Cook  county, 
all  the  defendants,  by  their  attorneys,  appeared  and  gave  the  like 
consent  as  is  contained  in  said  agreement,  whereupon,  the  court 
ordered  the  cause  to  be  docketed,  and  the  plaintiff  have  leave  to 
file  his  declaration,  which  was  accordingly  done.  Subsequently 
to  the  filing  the  declaration,  and  at  the  same  term,  to  wit,  on  the 
fourth  day  of  September,  1837,  Peyton,  one  of  the  defendants, 
filed  a  plea  of  non  assumpsit. 

On  the  fifth  of  September,  at  the  same  term,  the  default  of 
McClure  and  Russell  was  entered,  and  thereupon  the  court  or- 
dered judgment  in  favor  of  the  plaintiff,  against  McClure  and 
Russell. 

(c)  Plaintiff  may  bring  writ  of  error  Thayer  v.  Finley,  36    111.   262,  264 ; 

to  reverse  judgment  rendered  in  his  Hartman  v.  B.  &  O'F.  R.  Co.,  64  111. 

favor.    Jones  v.  Wight,  4  Scam.  338,  24,  26. 
339 ;  Davidson  v.  Bond,  12  111.  84,  85 ; 
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On  the  last  day  of  the  term,  a  general  order  was  entered,  that 
all  causes  not  otherwise  specially  disposed  of,  stand  continued  to 
the  next  term. 

At  the  March  term,  1S3S,  McClure,  one  of  the  defendants,  and 
Teal,  the  plaintiff,  on  several  affidavits,  moved  the  court  to  set 
aside  the  proceedings  in  the  cause  after  the  entry  of  the  default  of 
McClure  and  Russell,  and  give  judgment  against  all  the  defen- 
dants, pursuant  to  the  agreement  signed  by  the  defendants ;  which 
motions  of  McClure  and  Teal  were  respectively  overruled;  and 
the  court  thereupon  ordered  the  cause  to  be  stricken  from  the 
docket,  and  that  Peyton  recover  his  costs  against  the  plaintiff. 

The  plaintiff.  Teal,  asks  this  court  to  reverse,  as  well  the  judg- 
ment rendered  in  his  favor  against  McClure  and  Russell, 
[*321]  in  consequence  of  the  default,  as  the  judgment  rendered 
against  him  in  favor  of  the  defendant,  Peyton. 

It  was  clearly  erroneous  in  the  circuit  court  to  render  a  judg- 
ment against  McClure  and  Russell,  during  the  pendency  of  the 
plea  filed  by  Peyton.  If  issue  had  been  joined  on  that  plea,  the 
proper  course  would  have  been  to  have  sworn  a  jury,  as  well  to 
try  the  issue  joined,  as  to  assess  the  damages,  as  to  those  wdio  had 
suffered  the  default.  Until  the  plea  filed  by  Peyton  was  disposed 
of,  no  judgments  could  regularly  be  entered  against  the  other  de- 
fendants; and  although  the  judgment  against  McClure  and  Rus- 
sell was  in  favor  of  Teal,  yet  the  law  is  well  settled,  that  a  plain- 
tiff may  have  his  own  judgment  reversed.     (Tidd's  Pract.  IISS). 

The  supreme  court  of  the  United  States,  in  the  case  of  Caproii 
V.  Yaii  Nooden^  reversed  a  judgment,  at  the  instance  of  the 
l^iaintiff,  where  error  consisted  of  the  omissions  and  irregularities 
of  the  plaintiff  and  his  pleadings.  We  are  consequently  of  opin- 
ion, that  the  circuit  court  should  have  set  aside  the  judgment  en- 
tered by  default  against  McClure  and  Russell.  Had  the  court  cor- 
rected the  irregularity,  the  case  would  then  have  stood  on  the 
docket  for  judgment  against  all  the  defendants,  according  to  the 
stipulation  of  the  parties,  or  for  trial  on  the  plea  of  Peyton.  Ac- 
cording to  the  decision  of  this  court,  in  the  case  of  Foster  v.  Fil- 
ley,  decided  June  term,  1830  (1  Scam.  256),  the  parties  were 
bound  by  the  stipulation,  and  consequently,  without  leave  having 
been  obtained  from  the  court,  or  cause  shown,  the  plea  filed  by 
Peyton  was  a  nullity,  and  ought  to  have  been  set  aside  as  a  viola- 
tion of  the  written  agreement  to  confess  judgment.  The  judg- 
ments below  are  reversed,  and  the  cause  remanded  to  the  circuit 
court,  with  instructions  to  render  judgment  in  favor  of  the  plain- 
tiff, on  the  written  confession,  but  no  costs  are  allowed  to  either 

party.  j    .         ,  7 

Judgment  reversed. 
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KoBERT  Smith  v.  Joel  Finch. 
Appeal  from  the  Municipal  Court  of  the  City  of  Alton. 

1.  Promissory  notk— filling  endorsement.  Where,  at  the  time  of  the  endorse- 
ment or  assignment  of  a  promissory  note,  there  is  a  parol  guarantee  of  its  pay- 
ment, it  is  competent  for  the  party  to  whom  the  guarantee  is  made,  to  write 
the  guarantee  on  the  back  of  the  note,  or  to  fill  up  the  endorsement  with  the 
guarantee,  (a) 

2.  Contract — collateral  verbal  promise.  A  parol  promise,  collateral  to  a 
written  agreement,  is  binding.  (6) 

3.  Guaranty — consideration;  avoiding  suit.  Where,  for  the  purpose  of 
avoiding  a  suit,  S.  being  indebted  to  F.,  procured  A.  to  assign  W.'s  note  to  F., 
and  to  guarantee  the  same :  Held,  that  there  was  a  sufficient  consideration  for 
the  guarantee. 

4. debt  of  another.      Where  the  promise  to  pay  the  debt  of 

another  arises  out  of  some  new  and  original  consideration  of  benefit  or  [*322] 
harm,  between  the  newly  contracting  parties,  the  consideration  is  suffi- 
cient. 

5. statute  not  applicable.      The  statute,  in  relation  to  the  liability  of 

the  assignor  of  a  promissory  note,  is  not  applicable  to  a  case  where  a  guran- 
tee  accompanies  the  assignment. 

6. diligence  to  bind  guarantor.      An  allegation,  in  a  declaration 

upon  a  guarantee  of  a  promissory  note,  that  the  defendant  guaranteed  the  pay- 
ment of  the  note,  and  that,  if  the  plaintiff  could  not  recover  the  amount  thereof 
of  the  maker,  by  judgment  and  execution,  that  the  guarantor  would  pay  the 
same,  is  supported,  by  evidence,  that  the  defendant  guaranteed  the  payment, 
in  case  the  money  could  not  be  collected  of  the  maker ;  and  that  suit  was  in- 
stituted and  judgment  recovered  against  the  maker,  as  soon  as  a  judgment  at 
law  could  be  obtfained ;  and  that  exception  was  issued  and  put  into  the  officer's 
hands  for  collection,  within  sixteen  days  from  the  rendition  of  judgment;  and 
that  the  said  execution  was  returned,  nulla  6y/i'/;  although  suit  might  have 
been  commenced  in  another  court  sooner,  but  in  which  judgment  could  not, 
probably,  have  been  obtained  so  soon. 

This  was  an  action  of  as^^uinpsit  originally  brought  in  the  mu- 
nicipal court  of  the  city  of  Alton,  by  the  appellee  against  the  ap- 
pellant. The  declaration  contains  three  counts.  Tiie  defendant 
below  demurred  to  the  first  and  second,  and  the  demurrer  was 
sustained.  Issue  was  joined  on  the  third,  which  avers  that  Smith, 
the  appellant,  being  the  holder  and  payee  of  the  following  prom- 
issory note,  to  wit, 

"280  Dollars.  Alton,  March  lUh,  1837. 

"  Nine  months  after  date,  I  promise  to  pay,  to  the  order  of 
Robert  Smith,  two  hundred  and  eighty  dollars,  for  value  received, 
negotiable  and  payable  at  the  branch  of  the  State  Bank  of  Illinois, 
in  Alton.  Julius  A.  Willakd." 

Cases  CiTiNa  Text.  admitted  to  show  condition  of  property 

(a)  Signature  of  third  person  in  blank  with  view  to  arrive  at  true  intent  of 

on  back  of  note  while  in  hands  of  payee  parties ;    Smith  v.  Finch  said  not  to 

is  prma /rtcie  proof ,  that  it  was  placed  apply.     Cook  ?;.  Whiting  16  111.  48(1, 

there  at  time  of  execution  of  note  as  483.     Where  party's  promise  is  in  ef- 

guaranty.     Webster  v.   Cobb,  17   111.  feet  to  pay  his  own  debt,  though  that 

459,  465.  of  third  person  be  incidentally  guaran- 

(6)  Oral  testimony,  to  vary  the  terms  teed,  it  need  not  be  in  writing.    Darst 

of  deed  of  conveyance  of  land,  is  inad-  ■».  Bates,  95  111.  493,  513. 
missible,   but  such  testimony  may  be 
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did  assign  and  transfer  the  same  to  Finch,  the  appellee,  and  for 
the  consideration  of  two  hundred  and  eighty  dollars,  did  guarantee 
the  payment  of  said  note,  and  the  money  therein  specified,  by  the 
maker  thereof ,  and  that  if  the  said  Finch  could  not  recover  the  said 
money  of  the  said  maker,  by  judgment  and  execution,  that  then 
said  Smith  would  pay  the  same;  that  said  Finch  commenced  a 
suit  on  said  note  against  said  Willard,  the  maker  thereof,  in  the 
municipal  court  of  the  city  of  Alton;  that  on  the  5th  day  of 
April,  1838,  he  recovered  a  judgment  thereon,  against  the  said 
Willard,  in  said  court,  for  $285.12,  and  costs;  that  on  the  20th 
day  of  April,  1838,  an  execution  issued  on  said  judgment,  directed 
to  the  sheriff  of  Madison  county,  which  was  delivered  to  said 
sheriff  on  the  21st  day  of  April,  1838,  and  that  on  the  30th  day 
of  August,  1839,  said  execution  was  returned  to  said  court,  with 
a  return  thereon,  that  said  sheriff  could  find  no  property  of 
the  said  Julius  A.  Willard,  in  his  bailiwick,  to  enable  said  sheriff 
to  make  said  execution  or  any  part  thereof,  by  means  whereof, 
&c.,  the  said   Smith  became  liable,  <fec. 

Tlie  cause  was  tried  in  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  William  Martin,  without  the  intervention 
of  a  jury.     Judgment  was  rendered  for  the  appellee  for  $294  and 

costs,  from  which  Smith  appealed  to  this  court. 
[■^'323]      It  appears  from  the  bills  of  exceptions  taken,  that  the 

plaintiff,  after  giving  in   evidence  the  record  of   a  suit 
brought  to  the  April  term  of  said  court,  1838,  against  Julius  A. 
Willard,  the  maker  of  said  note  and  judgment  obtained,  with  the 
return  of  the  sheriff,  which  return  is  as  follows:     "  No  property 
found  to  enable   me  to  make  the   within  execution  or  any  part 
thereof.     August  30,  1838,  N.  Buckmaster,late  Sh'ff.  M.  C.     By 
Kob't  Ferguson,  late  Sh'ff 's  Dep'y  " ;  next  offered  in  evidence  the 
following  note:     "280  dollars.     Alton  March  14th,  1837.     Nine 
months  after  date  I  promise  to  pay,  to  the  order  of  Robert  Smith, 
two   hundred  and   eighty  dollars,  for  value   received,  negotiable  " 
and  payable  at  the  branch  of  the  State  Bank  of  Illinois,  in  Alton. 
Julius  A.  Willard,"  endorsed,  "  pay  to  Joel  Finch  or  order,  Rob- 
ert Smith;  "  and  in  connexion  therewith  the  following  parol  evi- 
dence, to  wit,  Francis  B.  Murdoch,  being   sworn,  says  that  the 
plaintiff,  having  a  demand  by  note,   as  this  deponent  believes 
against  one  D.  A.  Spaulding,  for  the  purpose  of   avoiding  a  suit 
offered  to  give  plaintiff  a  note  on  Smith,  the  defendant.     Finch, 
Spaulding,  and  defendant  met  at  my  office,  and  Smith,  to  avoid  a 
suit  upon  the  note  due  Spaulding,  offered  to  transfer  to  the  plaintiff 
certain   notes  due  to  Smith,  among   others,  the  one  now   in  suit. 
Some  of  the  notes  proposed  to  be  transferred,  were  against  per- 
sons  unknown   to   me  and  to  Finch,  but   they  were  taken  by 
Finch   without    any   intermediate   endorsement   by    Spaulding, 
as  a  matter  of  accommodation  to   Smith,  and   upon   his   guar- 
antee of    payment,  in  case  the   money  could  not  be  collected 
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of  the  respective  makers.  In  the  whole  transaction,  I  felt 
that  it  was  a  matter  of  accommodation  to  the  defendant,  and 
supposed  that  Finch  was  to  be  charged  only  with  the  amount  col- 
lected, deducting  the  expenses  of  collecting.  When  the  note  here 
sued  on  was  offered  by  the  defendant,  this  deponent  spoke  of 
knowing  the  maker,  Willard,  to  be  in  very  doubtful  circum- 
stances. Smith  said  it  was  secured  by  mortgage,  which  depo- 
nent has  since  understood  is  not  ths  case.  Doponent  cannot  say 
when  it  was  the  transaction  took  place,  but  believes  it  was  some 
time  last  winter ;  does  not  recollect  whether  a  receipt  was  given 
to  Smith  for  the  notes  or  not;  the  notes  of  Smith,  with  his  guaran- 
tee of  payment,  were  not  received  as  payment  2Jro  tanto,  either  on 
Finch's  note  against  Spaulding,  or  Spaulding's  note  against 
Smith,  but  the  sums  when  collected  were  to  be  applied  on  the 
same.  Deponent  further  says,  that  he  requested  Willard  to  con- 
fess judgment  at  the  February  term,  1838,  of  the  Madison  cir- 
cuit court,  and  drew  up  for  his  signature  a  confession  of  judg- 
ment, which  Willard  refused  to  sign;  and  knowing  that  if  he 
brought  suit  in  said  circuit  court,  that  Willard  could  delay  judg- 
ment by  a  plea,  on  account  of  the  multiplicity  of  business  pend- 
ing in  said  court  by  reason  of  which,  the  case,  if  suit  was  brought 
there,  would  not  probably  be  reached,  he  thought  it  was 
promoting  the  interest  of  both  Smith  and  Finch,  by  bring-  p32-i] 
ing  suit  in  the  municipal  court  of  the  city  of  Alton,  at 
the  April  term,  1838,  because  judgment  against  Willard  could 
sooner  be  obtained  therein."  To  the  admission  of  which  said 
note,  and  the  testimony  of  said  witness,  which  went  to  establish 
a  guarantee  on  the  part  of  the  defendant,  the  defendant  objected, 
which  objection  the  court  overruled;  to  which  decision  the  de- 
fendant excepted.  The  plaintiff  having  rested  his  case  on  the 
evidence  aforesaid,  the  defendant,  in  order  to  maintain  the  issue 
on  his  part,  produced  the  deposition  of  Julius  A.  Willard,  which 
states,  that  he  is  the  maker  of  the  note  on  which  this  suit  is 
brought;  that  he  was  the  maker  of  three  of  the  notes,  mentioned 
in  a  mortgage  made  on  the  14th  day  of  June,  1836,  by  said  Wil- 
lard and  one  Hezekiah  Hurlbutt  of  Philadelphia,  in  Pennsylva- 
nia, and  given  to  said  Pobert  Smith  to  secure  the  payment  of  six 
promissory  notes,  three  of  them  made  by  said  Willard.  and  paya- 
ble to  said  Smith  or  order,  the  first  due  in  six  mothhs  after 
date,  the  second  in  twelve  months  after  date,  the  third 
in  eighteen  months  after  date;  and  three  of  the  said  notes 
made  by  said  Hurlbutt,  and  payable  to  said  Smith,  the  iirst 
in  six  months  after  date,  the  second  in  twelve  months  after  date, 
the  third  eighteen  months  after  date,  each  of  said  six  notes  being 
for  two  hundred  and  fifty  dollars,  and  bearing  interest  at  the  rate 
of  eight  per  cent,  per  annum,  makings  in  the  whole,  the  sum  of 
fifteen  hundred  dollars.  The  mortgage  was  recorded  in  the  re- 
corder's office  in   Madison  county,  Illinois,  on  the   13th  day  of 
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August,  1836,  and  the  following  is  also  on  record:  "  May  27th, 
1837.  Received  of  Hezekiah  Hiirlbutt  the  full  amount  of  prin- 
cipal and  interest  for  which  this  mortgage  (on  his  part)  was 
given.  Robert  Smith."  That  it  was  arranged  between  Willard, 
Smith,  and  Finch,  that  the  present  note  should  be  substituted  for 
one  of  those  mentioned  in  the  said  mortgage,  with  a  view  to  hav- 
ing  the  said  substituted  note  discounted  in  bank,  and  the  instal- 
ments that  should  accrue  on  renewal  paid  by  deponent;  that  noth- 
ing was  said  at  the  time  of  substitution,  so  far  as  deponent  recol- 
lects, as  to  whether  the  mortgage  should  or  should  not  apply  to 
the  said  substituted  note;  that  said  mortgage,  if  applicable  at  all 
to  the  note  substituted,  is  believed  ample  to  secure  its  payment; 
that  witness  made  an  assignment  of  property  to  pay  his  debts, 
on  the  24th  day  of  March,  1838;  that  the  nominal  amount  of  pro- 
perty assigned,  at  what  he  considered,  at  the  time,  a  low  valuation, 
amounted  to  $5,075,  from  which  he  has  since  deducted  estima- 
ted amount  of  bad  debts  $600 ;  that  the  amount  of  debts  due  by 
deponent,  at  the  time  of  said  assignment,  was  only  about  $3,904.88 ; 
and  that  he  knew  that  the  note  on  which  this  suit  is  founded,  was 
in  the  hands  of  plaintiff 's  attorney,  at  least  in  time  to  have  enabled 
him  to  bring  suit  at  the  February  term  of  the  Madison  circuit 
court,  A.  D.  1838;  and  as  to  said  substituted  note  being 
[*325]  discounted  in  bank,  as  was  anticipated,  he  says,  that 
w^ithin  about  two  months  after  said  note  was  given,  the 
bank  ceased*  entirely  to  discount,  and  has  discounted,  as  he  is  in- 
formed, but  little  to  the  present  time.  And  thereupon  the  said 
defendant  solicited  the  opinion  of  the  court,  that,  upon  the  evi- 
dence disclosed,  the  said  plaintiff,  in  point  of  law,  was  not  entitled 
to  recover,  which  opinion  the  said  court  refused,  and  found  for 
the  plaintiff;  to  which  opinion  of  the  court  the  said  defendant 
excepted.     The  cause  is  brought  to  this  court  by  appeal. 

A.  CowLES  and  J.  M.  Krum,  for  the  appellant.  F.  B.  Muk- 
DOCK,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  We  can 
perceive  no  sufficient  grounds  for  reversing  the  judgment  in  this 
case. 

The  endorsement  of  the  note,  and  the  parol  guarantee  to  pay 
it  to  Finch,  in  case  it  could  not  be  collected  of  the  maker,  is 
clearly  established  by  evidence;  and  the  inability  to  collect  the 
amount  from  the  maker  of  the  note,  is  shown  by  the  record  of 
the  judgment,  and  the  execution  with  the  sheriff's  return. 

This  evidence  is  also  fortified  by  the  testimony  of  Willard,  the 
maker,  whose  evidence  was  admitted  without  objection,  and  who 
deposed,  that  he  had  assigned  his  property  to  pay  his  debts,  on 
the  24th  of  March,  1838.  The  rule  in  reference  to  the  liability 
of  the  assignor  of  a  promissory  note,  under  the  statute,  is  not 
applicable  in  this  case.  The  defendant  chose  to  accompany  his 
endorsement  with  a  special  guarantee,  and  by  that  he  must  abide. 
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It  would  have  been  competent  for  the  plaintiff  to  have  filled  up 
the  endorsement,  in  the  terms  of  the  guarantee,  in  writing  on 
the  note,  and  thus  made  the  terms  explicit.  {JVelson  v.  Duoois, 
8  John,  175 ;  Campbell  v.  Butle7\  Ihid.  345.) 

Its  resting  in  parol  will  not  alter  the  right  to  recover.  A  parol 
promise,  collateral  to  a  written  agreement,  is  binding.  (4  East  29.) 

It  has  been  objected,  that  there  was  no  consideration  to  sup- 
port the  promise  in  this  case.  Tliis  is  not  so.  The  original  con- 
sideration of  indebtedness  to  Finch,  was  a  valid  one  to  support 
the  promise,  which  falls  within  the  rule,  that  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some  new  and  original 
consideration  of  benefit  or  harm,  between  the  newly  contracting 
parties,  the  consideration  is  sufficient.     (8  John.  39.) 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


John  Stone  v.  The  People  of  the  State  of  Illinois. 

[*326] 
Error  to  Gook. 

1.  Jury — irregularity  in  summoning — objection  must  he  before  trial.  Objec- 
tions to  the  mode  of  summoning  a  grand  or  petit  jury,  should  be  taken  by  a 
challenge  of  the  array,  or  bj'  motion  to  quash  the  indictment,  founded  upon 
affidavit  of  some  irregularity,  {a)  Such  objections  cannot  be  incorporated  into 
the  record  of  a  cause,  unless  raised  in  one  of  these  ways.  Objections  of  this 
nature  cannot  be  taken  on  a  motion  for  a  new  trial. 

2.  Juror,  disqualified— discharge  after  sworn.  Where,  upon  a  trial  for  mur- 
der, a  jury  was  impanelled,  and  the  trial  of  the  cause  commenced,  and  a  part 
of  the  witnesses  examined,  an  alien  having  been  sworn  upon  the  jury;  and  the 
prosecuting  attorney,  upon  learning  the  fact  of  alienage,  (both  he  and  the  court 
having  been  ignorant  of  that  fact,)  moved  that  the  juror  be  withdravv'n  and 
discharged,  and  that  a  new  juror  be  sworn  in  his  place,  which  motion  was 
granted :  Held,  that  the  proceedings  were  regular.  Held,  also,  that  the  over- 
ruling of  the  motion  of  the  prisoner,  to  discharge  the  eleven  other  jurors,  was 
not  erroneous.  (6) 

3.  Grand  Jury — discharged — court  may  call  new.  The  enumeration  of 
causes  for  summoning  a  new  grand  jury,  or  talesmen,  in  the  act  relative  to  ju- 
rors, ought  not  to  be  considered  as  abridging  the  powers  possessed  by  the 
circuit  court,  at  common  law ;  and  an  order  directing  the  impanelling  of  a 

Cases  Citikg  Text.  found  by  grand  jury.  McElhanon  v 
(a)  Objection  to  mode  of  summon-  People,  92  111.  369.  Party  by  enter- 
ing petit  jury  should  be  taken  by  ing  upon  business  of  drawing  jury  from 
challenge  of  array  or  by  motion  to  panel  as  organized  waives  right  to 
quash  order  for  tales,  not  by  challenge  challenge  array.  Mueller  v.  Rebhan, 
to  polls     Gropp  V.  People,  67  111.  154,  94  111.  142,  146. 

160.  Objection  to  mode  of  summoning  (b)  Court  has  power  to  discharge  ju- 

grand  jury  should  be  made  by  motion  ry  in  case  of  necessity.  Miller  v.  Metz- 

to  quash  or  by  challenging  array.  Bar-  ger,  16  111.  390,  394.     Hogg  v.  People, 

ron  V.  People,  73  111.  256,  258.    Chang-  8  Bradw.  99,  106.    Whenever  it  comes 

ing  names  in  venire  for  grand  jury,  by  to  knowledge  of  court  that  juror  is  in- 

sheriflE,  while  improper,  will  not  inval-  competent   to    render    legal    verdict, 

idate   indictment    for    misdemeanor  court  has  discretion  to  discharge  him. 
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new  grand  jury,  after  the  discharge  of  a  former  one  by  the  court,  is  a  proper 
exercise  of  the  common  law  powers  of  the  court,  (c) 

4.  Tjahi^—wliat  not  private.  The  constitution  of  this  State  has  guaranteed 
a  public  as  well  as  an  impartial  trial  to  persons  accused ;  and  the  closing  of 
the  doors  of  a  court-room,  to  prevent  confusion  arising  from  noise  and  disturb- 
ance, when  ingress  and  egress  are  not  prevented,  or  for  a  temporary  purpose, 
where  existing  circumstances  eminently  require  it  to  be  done,  but  not  for  the 
purpose  of  excluding  any  one  connected  with  the  trial,  does  not  render  the 
trial  private,  and  ought  not  to  be  objected  to. 

5.  Indictment — murder;  need  not  describe  wounds.  An  objection  to  an  in- 
dictment for  murder,  because  it  does  not  contain  a  particular  specitication  of 
the  wounds  of  which  the  deceased  died,  cannot  be  taken,  unless  made  upon 
motion  to  quash ;  and  even  then,  it  seems,  it  would  not  be  valid. 

At  the  April  term,  1840,  of  the  circuit  court  of  Cook  county, 
an  indictment  for  murder  was  found  against  John  Stone,  by  a 
grand  jury  which  had  been  summoned  by  order  of  the  court,  after 
the  regular  grand  jury  had  been  discharged.  A  trial  was  had 
before  the  Hon.  John  Pearson  and  a  jury,  which  had  also  been 
summoned  after  the  regular  petit  jury  had  been  discharged.  The 
defendant  below  was  found  guilty  by  the  jury.  Thereupon  he 
moved  for  a  new  trial,  and  in  arrest  of  judgment.  The  court 
overruled  both  motions,  and  passed  sentence  of  death  on  the 
prisoner. 

Points  relied  on  by  the  plaintiff  in  error: 

1.  It  appears  by  the  record  that  a  regular  grand  jury  was  duly 
summoned  by  a  venire  issued  by  the  clerk  of  the  county  com- 
missioners' court,  to  attend  for  the  whole  term,  and,  having  com- 
pleted their  business,  the  jurors  were  discharged  by  the  court,  on 
the  23d  day  of  April,  and  on  the  29th  day  of  April  the  court  di- 
rected the  sheriff  to  summon  a  new  grand  jury;  that  such  new 
grand  jury  was  summoned;  and,  on  the  1st  day  of  May,  found 
the  indictment  in  this  case.  The  court  had  no  power  to  order 
the  sheriff  to  summon  this  grand  jury,  and  their  acts  are  void ; 
the  9th  section  of  the  act  concerning  jurors,  (li.  L.  380-1 ; 
[*327]  Gale's  stat.  397)  only  authorizes  the  court  to  order  the 
summoning  of  grand  jurors,  in  cases  where  the  regular 
jurors  fail  to  appear,  or  where,  by  reason  of  challenges  or  other 
causes,  there  shall  not  be  sufficient  to  make  up  the  panel,  or 
where  the  county  commissioners'  court  shall  fail  to  make  a 
selection.  It  is  apparent  that  this  section  was  never  intended 
to  apply  to  a  case  where  the  regular  panel  have  attended,  and 

Thomas  v.  Leonard,  4  Scam.  556,  577.  der  statute  prescribing  that  jurors  shall 

(c)  In  criminal  case,  under  statutes  be    summoned    twenty    days    before 

in  force  in  1872,  when  panel  of  petit  court,  when  time  for  which"  petit  jur- 

jurors  is  not  full  for  any  reason,  court  ors  were  summoned  has  expired,  new 

may  order  a  tales  to  fill  it  up.  Gropp  v,  panel  is  properly  summoned  if  other 

People,  67  111.  154,  160.     In  civil  case,  requirements  of  statute  are  complied 

where  statute  prescribes  mode  of  fil-  with.    Propriety  of  resorting  to  com- 

ling  panel  of  petit  jurors,  resort  to  mon  law  powers  of  court  recognized, 

common  law  power  of  court  for  pur-  Rockford  Ins.  Co.  v.  Nelson,  75  111. 

pose  of  getting  a  jury  is  error.    Lin-  548,  552. 
coin  V.  Stowell,  73  111.  246,  24S.    Un- 
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have  performed  their  duties,  and  have  all  been  discharged  by 
the  court.  It  was  only  intended  to  apply  to  cases  where  the 
jurors  failed  to  attend  in  pursuance  of  summons;  where  there 
is  a  delinquency  on  the  part  of  the  jurors  summoned;  or  where 
their  number  has  been  reduced  by  challenges,  or  where  the 
county  court  had  failed  to  perform  its  duty.  It  never  was  in- 
tended to  vest  in  a  circuit  judge  and  sheriff  the  dangerous  power 
of  discliarging  the  regular  panel  ad  libitum,  and  packing  a 
grand  jury  of  the  sheriff's  own  selection,  and  thus  depriving  a 
prisoner  of  his  constitutional  right  to  have  his  case  brought 
before  a  grand  jury  selected  by  the  county  commissioners'  court, 
according  to  the  law  of  the  land;  nor  can  the  prosecution  derive 
any  aid  from  the  11th  section  of  the  same  act,  as  that  section 
evidently  only  applies  to  individual  jurors,  after  being  sworn. 
In  case  of  absence,  sickness,  or  discharge  of  such  juror,  it  au- 
thorizes the  summoning  of  another  to  serve  in  his  stead;  it  has 
no  application  to  the  summoning  of  a  new  panel,  after  the  whole 
of  the  regular  panel  shall  have  been  discharged  by  the  court. 

2.  The  petit  jury  who  tried  the  cause  was  illegal,  and  was  em- 
panelled without  the  authority  of  law.  It  appears,  by  the  rec- 
ord, that  two  venires  were  issued  by  the  county  commissioners' 
court,  and  that  petit  jurors  were  summoned  for  tlie  first  and 
second  weeks  of  the  term;  that  they  attended,  and  were  dis- 
charged by  the  court,  at  the  end  of  the  second  week;  that  on  the 
second  day  of  May,  a  new  petit  jury  was  summoned  by  the  sher- 
iff, by  the  order  of  the  court.  The  observations  made  under  the 
first  point,  will  apply  to  this.  This  jury  w^as  objected  to  by  the 
defendant,  and  he  objected  to  being  tried  by  this  jury.  The  ob- 
jection was  overruled,  and  the  defendant  excepted.  The  defend- 
ant has  been  tried  and  convicted  by  a  jury  not  selected  according 
to  the  laws  of  the  land,  but  selectea  by  the  sheriff.  If  it  was 
necessary  for  the  county  commissioners'  court  to  issue  a  second 
ve?iire  for  a  jury,  for  the  second  M^eek  of  the  term,  it  was  equally 
necessary  to  have  issued  a  venire  for  the  third  week  of  the  term. 
The  judge  had  no  power  to  summon  a  jury  of  talesmen  after  he 
had  voluntarily  discharged  the  whole  panel.  The  jury  summoned 
by  the  order  of  the  court,  were  talesmen,  and  there  cannot  be  a 
tales  except  there  be  a  quales,  that  is,  one  or  more  regular  jurors 
at  the  same  time.     10  Coke  104-5;  1  Chit.  Crim.  Law  518. 

3.  The  court  erred  in  ordering  the  withdrawal  of  Patterson 
Nickalls  from  the  petit  jury,  after  the  trial  had  commenced,  and 
three  witnesses  had  been  sworn.  If  a  party  has  an  oppor- 
tunity of  making  his  challenge,  and  neglects  it,  he  cannot  [*328] 
afterwards  make  the  objection,  although  the  juror  is  an 
alien.  8  Barn,  and  Cres.  417;  4  Dallas  353;  Rex  v.  Edwards, 
4  Taunt.  309;  Roscoe's  Crim.  Ev.  177.  A  juror  cannot  be  chal- 
lenged after  the  trial  has  commenced.  The  prosecution  having 
selected  their  jury,  were  bound  to  abide  the  result.     Although  a 
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prisoner  has,  by  our  court,  been  allowed  to  raise  the  objection  of 
alienage  to  a  juror,  after  verdict,  in  favorem  vltcB,  still  the  prose- 
cution could  not  make  the  objection  after  verdict.  The  annals  of 
law  do  not  furnish  a  case  of  a  challenge  being  allowed  by  the 
prosecution  to  a  juror,  after  trial  commenced. 

4.  When  the  court  allowed  Nickalls  to  be  withdrawn  from  the 
jury,  the  court  erred  in  not  discharging  the  whole  jury.  The 
withdrawal  of  a  juror,  in  all  cases,  discharges  the  whole  jury,  un- 
less the  defendant  consents  to  have  the  remaining  jurors  remain. 
Chitty  lays  down  the  law,  that,  on  the  withdrawal  of  a  juror,  the 
prisoner  must  be  tried  by  a  fresh  jury.  Nickalls  was  the  seventh 
juror  sworn,  and  when  his  substitute  was  placed  upon  the  jury, 
the  defendant  was  allowed  only  one  challenge.  His  peremptory 
challenges  having  been  previously  exhausted,  by  this  process  of 
withdrawing  a  juror,  and  substituting  another  in  his  stead,  the 
defendant  is  deprived  of  the  exercise  of  the  right  of  challenge, 
secured  to  him  by  law.  Chit.  Crim.  Law  629-30,  edition  of 
1S19. 

5.  The  court  erred  in  refusing  to  grant  a  new  trial  upon  the 
causes  stated  in  the  motion,  and  especially  upon  the  cause  set 
forth  in  the  affidavit  of  McCorristen,  that  the  doors  of  the  court 
were  locked  during  the  trial. 

6.  The  court  erred  in  refusing  to  arrest  the  judgment.  The 
indictment  is  insufficient;  it  does  not  describe  the  wounds  by 
which  it  is  alleged  that  the  deceased  came  to  her  death. 

J.  BuTTERFiELD  and  S.  Lisle  Smith,  for  the  plaintiff  in  error. 
A.  Huntington,  state's  attorney,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  pris- 
was  indicted,  tried,  and  convicted  of  the  murder  of  one  Lucretia 
Thompson,  at  the  last  April  term  of  the  Cook  circuit  court.  A 
writ  of  error  having  been  allowed,  and  the  record  certified  and 
transmitted  to  this  court,  it  is  now  called  on  to  review  and  re- 
vise the  proceedings  had  in  the  cause. 

Before  proceeding  to  the  consideration  of  the  questions  pre- 
sented for  our  examination  and  decision,  it  may  not  be  improper 
to  remark,  that  in  performance  of  the  duty  required  of  the  prose- 
cuting attorney  on  the  trial,  by  the  188th  section  of  the  criminal 
code  of  this  state,  to  certify  to  the  correctness  of  the  record,  that 
officer  has  made  a  qualified  certificate  of  its  accuracy  and  regu- 
larity, by  which  a  portion  of  it  is  excluded,  and  other 
[*329]  parts  questioned. 

This  qualification  and  exclusion  relates  to  the  recitals  of 
the  mode  of  summoning  and  returning  the  venires  and  panels 
of  the  first  and  second  grand  and  petit  jurors ;  and  the  time  and 
manner  of  their  discharge  from  further  service  by  the  court. 
That  such  portions  of  the  record,  which  have  been  thus  excepted 
to,  were  irregularly  incorporated  into  the  record,  we  cannot  doubt, 
because  they  could  alone  have  been  regularly  made  a  part  of  the 
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record,  by  having  challenged  the  array,  and  thus  brought  those 
proceedings  before  the  court ;  or  by  a  motion,  on  affidavit  of  some 
irregularity  in  the  proceedings  connected  with  the  issuing  of  the 
venires,  or  the  want  of  power  in  the  court  to  issue  them,  and  ex- 
ecution by  the  sheriff,  or  some  defect  apparent  therein.  They 
formed  no  more  a  portion  of  the  proceedings,  in  this  cause,  than 
they  did  in  any  other  pending  at  that  time  in  the  circuit  court. 
We  have  made  these  observations,  not  because  the  irregularity 
may  be  of  any  direct  importance,  in  the  consideration  of.  the 
questions  presented,  and  connected  with  the  facts  in  this  case, 
in  reference  to  the  want  of  power  in  the  circuit  court,  to  order 
and  direct  the  summoning  the  grand  jury  which  found  the  bill 
of  indictment,  and  the  petit  jury  which  tried  the  cause,  because 
we  shall  give  the  prisoner  the  full  benefit  of  the  consideration  of 
all  the  questions  presented  by  his  counsel,  connected  therewith, 
but  to  prevent  a  presumption  that  the  practice  is  sanctioned  by 
this  court.  Having  premised  thus  much,  we  proceed  to  the  con- 
sideration of  the  main  points  in  the  case. 

It  appears  that  a  grand  jury,  regularly  summoned  and  duly 
empanelled,  had  been  discharged  during  the  term  of  the  circuit 
court,  having  disposed  of  the  business  before  it;  that  after  such 
discharge,  and  during  the  continuance  of  the  term  of  the  circuit 
court,  on  the  26th  day  of  April,  1840,  the  murder  charged  in  the 
indictment  was  perpetrated.  The  priso  er  having  been  accused 
of  the  crime,  arrested,  and  being  in  custody,  the  circuit  court, 
on  a  special  application  of  the  attorney  for  the  state,  by  an  order 
on  its  minutes,  directed  the  sheriff  of  the  county  of  Cook  to  sum- 
mon another  grand  jury  to  pass  on  the  prisoner's  case. 

That,  on  the  first  day  of  May  following,  the  grand  jury  pre- 
sented the  indictment  against  the  prisoner.  It  further  appears 
from  the  record,  that  in  pursuance  of  law,  the  county  commis- 
sioners' court  of  the  county  of  Cook,  had  issued  and  directed  to 
the  sheriff  of  the  county,  two  venires  for  two  petit  juries,  one  to 
serve  for  the  first  week  of  the  term,  and  the  other  for  the  second 
week  of  the  same  term;  which  were  returned  duly  executed; 
that  the  court  continuing  to  sit  for  more  than  two  weeks,  had 
discharged  each  of  the  juries,  at  the  expiration  of  the  time  limited 
for  their  services,  and  expressed  in  the  venii'es. 

That  on  the  2d  day  of  May,  1840,  the  court,  by  an  order  on  its 
minutes,  directed  the  sheriff  of  Cook  county  to  summon 
a  full  pettit  jury  of  twenty-four  good  and  lawful  men,  to  [^330] 
appear  and  serve  as  petit  jurors,  at  such  court,  on  the  fourth 
day  of  May  following. 

That  on  the  said  fourth  day  of  May,  the  prisoner  was  arraigned, 
pleaded  not  guilty,  and  was  put  on  his  trial.  That  a  jury  of 
twelve  were  duly  sworn,  and  the  trial  proceeded  in,  and  several 
witnesses  examined  on  the  part  of  the  prosecution,  when  the  court, 
leaving  the  jury  in  charge  of  two  sworn  officers,  under  instruc- 
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tioiis  from  the  court,  to  keep  them  together,  and  prevent  all  ac- 
cess to  them  by  other  persons,  adjoiirned  until  the  next  day.  On 
the  reassembling  of  the  court  on  the  next  day,  the  counsel  for 
the  state  gave  the  court  information  that  Patterson  ^ickalls,  one 
of  the  jurors  in  the  cause,  was  an  alien,  and  produced  and  read 
a  deposition  of  Nickalls  to  that  effect;  and  thereupon  asked  that 
Nichalls  might  be  withdrawn  from  the  jury,  being  declared  by 
the  law  incompetent  to  serve  as  a  juror,  and  that  another  juror 
might  be  called  and  selected  in  his  stead.  This  application  was 
resisted  by  the  prisoner,  but  the  court  ordered  and  caused  the 
juror  to  be  withdrawn  and  discharged  from  further  serving  on 
the  jury,  and  allowed  an  additional  peremptory  challenge  to  the 
prisoner,  and  a  tales  juror  was  thereupon  called,  selected,  and 
sworn  in  the  place  of  the  juror  discharged.  The  prisoner  moved 
to  discharge  the  eleven  jurors  after  JN^ickalls  was  withdrawn,  but 
the  motion  was  overruled  and  excepted  to  by  the  prisoner's  coun- 
sel. He  also  objected  to  being  tried  by  the  whole  jury,  but  his 
objection  was  not  allowed.  The  persons  who  had  been  previous- 
ly examined,  were  recalled,  and  reexamined  as  witnesses,  and  the 
trial  was  recommenced,  and  proceeded  in. 

The  prisoner's  counsel,  for  the  above  causes,  and  because  the 
verdict,  as  it  was  alleged,  was  against  the  evidence  and  instruc- 
tions of  the  court,  neither  of  which  appear  in  the  record,  moved 
for  a  new  trial,  and  for  the  further  cause  that  while  a  motion  was 
pending  before  the  court  after  conviction,  the  door  of  the  court 
room  was  locked  by  the  officer  in  attendance ;  all  of  which  grounds 
were,  it  appears,  deemed  insufficient  by  the  circuit  judge,  and  the 
motion  overruled.  The  deposition  of  the  officer  does  not  show 
that  the  act  of  closing  the  door  was  by  the  command  of  the 
judge,  and  his  supplemental  affidavit  shows  that  neither  ingress 
was  obstructed,  nor  egress  prevented;  that  he  held  the  knob  of 
the  door  lock  in  his  hand,  ready  to  permit  a  passage  in  or  out  of 
the  court  room ;  that  the  sole  object  was  for  the  preservation  of 
order  in  the  cotirt  room,  where  much  confusion  seems  to  have 
prevailed,  and  that  the  prisoner  had  in  no  way  whatever,  suffered 
the  least  inconvenience  therefrom.  These,  it  is  believed,  con- 
stitute the  whole  facts  in  the  case,  upon  which  the  prisoner's 
counsel  rely  for  a  reversal  of  the  judgment  of  the  circuit  court. 
Six  several  grounds  have  been  assigned  for  error.  They  are  as 
follows : 

1st.  The  circuit  court  had  no  power  to  order  the  sheriff 
[*331]  to  summon  the  grand  jury,  which  found  the  indictment, 
and  their  act  is  void. 

2d.  The  petit  jury,  who  tried  the  cause,  were  illegally  sum- 
moned ;  and  were  empanelled  without  the  authority  of  law. 

3d.  The  court  erred  in  directing  the  withdrawal,  and  ordering 
the  discharge  of  Nickalls  from  the  petit  jury,  after  the  trial  had 
commenced,  and  witnesses  for  the  prosecution  had  been  sworn. 
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4tli.  When  Nickalls  was  withdrawn  from  the  jury,  it  was  error 
not  to  discharge  the  whole  jury. 

5th.  For  refusing  to  grant  a  new  trial;  and  particularly  on  the 
grounds  stated  in  reference  to  holding  the  court  a  part  of  the 
time  with  closed  doors. 

6th.  In  refusing  to  arrest  the  judgment  because  the  indictment 
does  not  describe  particularly  the  wounds  by  which  it  is  alleged 
the  deceased  came  to  her  death. 

The  grounds  above  stated  will  be  considered  in  the  order  they 
are  arranged,  and  such  conclusions  stated  as  the  facts  and  the  law 
applicable  to  them,  warrant. 

While  it  is  not  intended  to  trace  the  origin  and  early  use  of 
the  trial  by  jury,  as  it  existed  in  England,  nor  the  sources  from 
whence  it  is  said  to  have  been  borrowed,  it  will  not  be  amiss  to 
consider  the  mode  of  summoning  grand  juries,  as  practiced  there. 
It  is  understood  that  a  precept  was  directed  to  the  sheriff  of  the 
court,  either  in  the  name  of  the  king,  or  two  or  more  of  the  jus- 
tices of  the  peace,  upon  which  he  returned  twenty -four  or  more 
persons  out  of  the  whole  county,  selecting  a  sufficient  and  equal 
number  out  of  every  hundred,  from  whom  the  grand  jurors  were 
selected,  who  were  qualified  as  jurors.  Wlien  the  grand  jury 
were  duly  returned,  charged,  and  sworn,  they  usually  served  the 
whole  session  or  assizes.  But  the  court  might,  in  its  discretion, 
command  another  grand  jury  to  be  returned  and  sworn,  and  usu- 
ally do  so  on  two  occasions.  The  first  of  these  occasions  is  when, 
before  the  end  of  the  sessions,  the  grand  jury  having  brought  in 
all  their  bills,  are  discharged  by  the  court,  and  after  that  discharge, 
either  some  new  offence  is  committed  and  the  party  taken,  and 
brought  into  jail ;  or  when,  after  the  discharge  of  the  grand  in- 
quest, some  offender  is  taken,  and  brought  in  before  the  conclu- 
sion of  the  session.     (2  Hale  156;  J.  Williams  on  Juries  1.) 

And  the  other  instance  of  a  new  grand  jury  being  sworn,  it  is 
said,  is,  when  it  is  to  enquire,  under  the  statute,  of  the  conceal- 
ment of  a  former  inquest,  which  provision,  though  it  expressly 
mentions  justices  of  the  peace,  extends  to  the  King's  bench,  and 
the  session  of  Oyer  and  Terminer;  and  this  was  formerly  the 
proper  mode  of  punishing  the  grand  jurors  if  they  refused  to 
present  such  things  as  were  within  their  charge,  and  of  which 
thev  had  sufficient  evidence;  but  this  proceeding  is  no  longer 
in  use.     (2  Hale  156;  1  Chitty  258.) 

Tliis  practice  was  adopted  so  far  as  relates  to  the  em-  [*332] 
panelling  of  a  second  grand  jury,  in  the  case  of  a  com- 
mission of  a  new  offence,  after  the  discharge  of  the  first  grand 
jury,  in  the  courts  of  our  state,  at  the  earliest  period  of  its  state 
organization;  and  has,  it  is  believed,  been  practised  on  more  or 
less  since.  But  we  proceed  to  consider  the  statute  prescribing 
the  mode  of  summoning  grand  jurors,  in  force  since  the  1st  of 
[22— Scam.     Vol.  2.] 
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June,  1827.  The  2d  section  of  that  act  has  made  it  the  duty  of 
the  county  commissioners,  in  each  county  in  which  a  circuit 
court  is  holden,  to  select  twenty-three  persons,  possessing  the 
qualifications  enumerated  in  the  law,  and  as  nearly  as  may  be  a 
proportionate  number  from  each  township  in  their  respective 
counties,  to  serve  as  grand  jurors. 

A  summons  is  to  be  issued  to  the  sheriff,  containing  the  names, 
and  notice  to  the  persons  so  selected  to  attend. 

By  the  14th  section  of  the  act,  it  is  declared,  that  the  county 
commissioners  shall  so  select  the  grand  and  petit  jurors,  that  no 
one  person  shall  serve  on  the  jury  a  second  time,  before  all  fit 
persons  in  the  county  shall  have  served  in  rotation.  (R.  L.  379; 
Gale's  Stat.  395-6.) 

From  these  provisions  in  the  act,  as  there  is  nothing  prohibi- 
tory therein  of  the  power  of  the  circuit  courts  to  cause  grand 
jurors  to  be  summoned  when  deemed  necessary,  for  the  adminis- 
tration of  the  public  justice  of  the  county,  the  act  must  be  con- 
sidered directory  to  the  commissioners.  It  has  not  taken  away 
the  common  law  powers  of  the  circuit  courts,  which,  as  we  have 
by  express  statute  adopted  the  common  law  of  England,  they  un- 
doubtedly possess. 

The  circuit  courts  of  this  state  are  superior  courts  of  general 
jurisdiction,  and  have  power  and  authority  to  hear  and  determine 
all  cases  of  treason,  felonies,  crimes,  and  misdemeanors  whatever, 
that  may  be  committed  within  the  respective  counties  in  which 
they  are  holden.     (K  L.  152;  Gale's  Stat.  171.) 

The  respective  cases  enumerated  in  the  9th  section  of  the  act 
relative  to  jurors,  when  the  circuit  court  shall  have  power  to 
order  another  grand  jury,  or  a  particular  number  of  persons  to 
complete  the  panel  of  the  jury,  to  be  summoned  to  supply  the 
omission  of  the  county  court  to  summon  a  jury,  or  to  supply  the 
absence  of  one  or  more  of  those  summoned,  ought  not  to  be  con- 
sidered as  abridging  the  power  possessed  by  the  courts  at  com- 
mon law. 

It  is  true,  that  had  these  courts  no  common  law  powers,  the 
want  of  a  grant  of  such  power  by  statute,  would  then  be  conclu- 
sive against  its  exercise.  The  prisoner  is  entitled  to  a  speedy 
public  trial,  and  as  he  did  not  object  to  the  trial,  because  of  its 
speed  and  promptness,  he  has  but  had  the  right  which 
[*333]  the  constitution  gave  of  an  early  trial.  An  objection 
might  here  have  been  interposed  of  a  serious  nature,  as 
to  the  manner  in  which  this  question  has  been  raised  in  the 
court  below,  but  as  the  counsel  for  the  government  has  waived  all 
exception  as  to  the  form  in  which  the  question  comes  up,  we  are 
disposed  to  give  the  prisoner  the  full  benefit  of  a  hearing  on  his 
exceptions. 

By  the  153d  section  of  the  criminal  code,  "  All  exceptions 
which  go  merely  to  the  form  of  the  indictment,  shall  be  made  be- 
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fore  trial,  and  no  motion  in  arrest  of  judgment,  or  writ  of  error 
shall  be  sustained,  not  affecting  the  real  merits  of  the  offense 
charged  in  such  indictment." 

The  question  should  have  been  presented  to  the  circuit  court, 
either  on  a  challenge  to  the  array  of  the  grand  jury,  or  on  a 
motion  to  have  quashed  the  indictment,  for  the  reason,  that  the 
indictment  was  found  by  a  body  not  legally  assembled.  If  such 
had  been  the  fact,  this  would  have  been  the  regular  course.  It 
was  no  cause  for  granting  a  new  trial,  because  the  remedy  pro- 
posed, would  not  reach  the  error  alleged  in  the  order  directing 
the  summoning  of  the  grand  jury. 

After  indictment  found,  no  objection  of  irregularity  of  empan- 
elling a  grand  jury  can  be  received  as  a  plea  to  the  indictment 
(8  Mass.  289.) 

It  is,  however,  manifest  that  the  order  directing  the  summon- 
ing and  empanelling  of  the  grand  jury,  was  the  proper  exercise 
of  the  common  law  powers  of  the  court;  and  we  preceive  no  in- 
justice or  inconvenience  resulting  from  its  exercise. 

The  second  alleged  error  will  be  considered. 

The  same  statute,  which  authorizes  and  directs  the  county  com- 
missioners to  summon  grand  jurors,  also  directs  the  summoning 
of  petit  jurors.  It  appears  that  the  two  juries  summoned  for  the 
first  two  weeks  of  the  term  of  the  court,  were  respectively  dis- 
charged, at  the  expiration  of  the  time  of  service  for  which  they 
had  been  summoned.  It  appears  by  the  5th  section  of  the  act 
relative  to  the  holding  of  the  circuit  courts,  passed  13th  Feb- 
ruary, 1835,  that  the  county  commissioners  of  the  several  coun- 
ties, in  which  the  circuit  courts  are  allowed  to  sit  two  weeks,  are 
authorized  to  divide  the  petit  jury  into  two  panels;  and  they  are 
to  summon  them  to  attend  each  panel  for  one  week  only.  The 
time  of  service  of  the  jurors  consequently  expires  with  the  ter- 
mination of  the  week. 

Such  seems  to  have  been  the  case  on  the  present  occasion,  and 
the  court  recognizing  the  rule  prescribed  by  the  act,  discharged 
the  second  jury  on  the  termination  of  the  second  week.  It  is 
now  strongly  urged,  that  the  circuit  court  possessed  no  power  to 
order  the  sheriff  to  summon  the  petit  jury  which  tried  the  cause; 
and  it  is  said  the  order  on  the  minutes  of  the  circuit 
court,  for  such  purpose,  was  a  nullity,  and  therefore  all  [*334] 
proceedings  connected  with  the  trial  of  the  prisoner  are 
void. 

To  test  the  force  and  accuracy  of  this  proposition,  we  recur  to 
the  168th  section  of  the  criminal  code  of  this  state,  in  which  it  is 
declared,  that  it  shall  not  be  necessary  to  issue  a  venire  in  any 
criminal  case.  And  in  all  criminal  cases  where  the  panel  of 
jurors  shall  be  exhausted  by  challenges  or  otherwise,  and  whether 
any  juror  has  been  elected  and  sworn  or  not,  it  shall  be  competent 
for  the  court  to  order,  on  its  minutes,  a  tales  for  any  number  of 
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jurors,  not  exceeding  twenty -four,  returnable  instanter,  out  of 
which  persons  so  ordered  to  be  summoned,  it  sliall  be  hiwful  to 
impanel  a  jury  for  the  trial  of  any  criminal  case;  but  should  the 
tales  ordered  be  insufficient,  by  reason  of  challenges  or  otherwise, 
to  form  an  impartial  jury,  the  court  may,  from  time  to  time, 
make  such  further  orders,  on  their  minutes,  for  additional  tales- 
men, returnable  instanter,  until  a  full  jury  shall  be  obtained.  It 
will  be  perceived  that  the  formality  of  a  regular  venire,  has  been 
dispensed  with;  and  by  a  liberal  construction  of  this  section,  it 
would  seem  to  justify  the  granting  of  the  order  to  the  sheriff  to 
summon  the  petit  jury. 

The  regular  jurors,  who  had  been  summoned  for  the  second 
week,  had  been,  it  is  true,  discharged  by  the  court ;  but  the  panel 
might,  perhaps,  be  said  to  have  been  otherwise  exhausted  than 
by  the  challenges,  and  if  so,  theu  the  power  would  be  com- 
plete, at  least  by  implication,  under  this  seetion.  Without,  how- 
ever, asserting  the  power  under  this  section,  which  may  be  of 
doubtful  authority,  after  a  careful  examination  of  the  point,  we 
think  there  is  no  difficulty  in  tracing  it  clearly  to  the  common 
law  powers  of  the  court.  We  have  already  remarked  that  we 
adopted  the  common  law  of  England,  (E..  L.  425 ;  Gale's  Stat. 
440),  and  w^e  have  also  adopted  all  statutes,  made  in  aid  thereof, 
of  a  general  nature,  and  not  local  to  that  kingdom,  prior  to  fourth 
year  of  the  reign  of  James  the  First,  excepting  the  2d  section 
of  the  6th  Chapter  of  43d  Elizabeth,  the  8th  Chapter  13th  Eliza- 
beth, and  9th  Chapter  37th  Henry  the  Eighth  (See  Appendix  B); 
and  the  ITSth  section  of  the  criminal  code  declares  that  all  trials 
for  criminal  offenses,  shall  be  conducted  according  to  the  course 
of  the  common  law,  except  where  that  act  points  out  a  difierent 
course. 

It  ^vill  also  be  perceived  that  it  w^as,  by  express  law,  the  duty 
of  the  judge  of  the  Cook  circuit  court  to  continue  to  hold  the 
term  of  the  court  until  all  the  business  in  the  court  was  disposed 
of,  though  more  than  two  wrecks  had  elapsed  since  its  commence- 
ment, he  not  being  required  to  attend  and  hold  a  court  in  another 
county.  This  duty  was  imperative,  and  the  law  required  it  should 
be  discharged. 

It  has  been  shown  that  the  circuit  courts  of  the  state  are  supe- 
rior courts  of  general  original  jurisdiction. 

They  are  not  only  so,  but  are  vested,  in  criminal  cases,  with 
almost  exclusive  jurisdiction.  How  then  was  this  duty  so 
[*335]  imperiously  required  by  law  to  be  performed,  to  be  dis- 
charged, if  the  court  was  powerless,  and  could  not  order 
and  command,  the  attendance  of  a  suitable  number  of  jurors  for 
the  trial  and  disposition  of  causes?  Is  it  not  a  rational  presump- 
tion, when  the  legislative  department  imposed  the  performance 
of  this  duty,  that  they  conceived  the  court  possessed  ample  power 
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to  execute  it;  and  that  if  it  was  not  sufficiently  conferred  by  stat- 
ute, it  did  exist  at  common  law . 

There  is  no  alternative  but  the  adoption  of  the  proposition,  that 
its  common  law  powers  were  commensui*ate  to  the  performance  of 
the  duty,  or  the  supposition,  that  the  business  required  to  be  dis- 
posed of  could  not  be  performed;  and  that  a  nugatory  i*equisition 
had  been  made,  which  could  not  be  executed.  JN^eed  it  be  asked 
which  of  the  two  it  is  more  reasonable  to  adopt;  it  must  be  in- 
tended that  the  jurisdiction  and  power  to  try  the  cause,  being  not 
only  given,  but  required  by  law,  the  means  necessary  to  the  per- 
formance of  the  duties,  are  to  be  found  in  the  ordinary  common 
law  powers  of  the  court,  to  cause  a  jury  to  be  empanelled.  We 
think  such  a  construction  eminently  conducive  to  the  administra- 
tion of  public  justice,  and  we  do  not  perceive  how  injurious  conse- 
quences are  to  flow  from  a  sanction  of  the  exercise  of  the  power, 
any  more  than  in  any  other  case.  The  possible  abuse  of  a  power 
is  no  legitimate  argument  against  its  existence.  It  is  required  to 
be  deposited  somewhere,  and,  of  necessity,  may  possibly  be  ex- 
posed to  such  consequences.  The  only  remedy  is  punishment  for 
its  corrupt  exercise.  If  it  is  to  prevent  a  failure  of  justice,  the 
motive  is  laudable,  though  if  it  be  clearly  not  granted,  it  certainly 
should  not  be  exercised.  The  same  objection  as  to  the  mode  in 
which  it  seems  the  question  came  up  in  the  circuit  court,  is  appli- 
cable here.  The  party  should  have  challenged  the  array  of  the 
jury,  or  moved  to  quash  the  order  for  want  of  power  in  the  court, 
before  trial.  The  practice  in  our  courts  has  extensively  prevailed 
as  to  this  mode  of  summoning  juries,  and  has,  it  is  believed,  been 
almost  coeval  with  the  state  government.  We  are  not  aware  that 
any  serious  injury  has  arisen  from  the  exercise  of  the  power.  If, 
however,  it  is  suscej^tible  of  abuse,  and  the  streams  of  justice  are 
likely,  at  any  time,  to  be  polluted  by  its  exercise,  the  legislative 
department  are  entirely  competent  to  provide  an  adequate  rem- 
edy, and  may  interpose  a  barrier. 

On  the  third  point  we  perceive  no  error,  nor  the  fourth,  which 
are  necessarily  so  connected  as  to  require  to  be  considered  together. 
The  act  relative  to  grand  and  petit  jurors,  already  referred  to, 
explicitly  prohibits  aliens  from  being  jurors.  It  will  not  be  im- 
proper, before  referring  to  some  authorities,  introduced  by  the 
prisoner's  counsel,  to  remark,  that  the  character  in  which  jurors 
act  in  the  United  States,  has  not  been  so  generally  considered,  as 
their  position  would  seem  to  deserve.  The  principle,  that  jurors, 
in  criminal  cases,  act  as  judges  of  the  law  and  the  fact,  is 
distinctly  declared  in  the  178th  section  of  the  criminal  [*336] 
code,  and  their  right  to  return  general  verdicts  is  unques- 
tioned. Hence  the  importance,  and  absolute  necessity  that  they 
should  possess  the  qualifications  required  by  law,  in  order  legally 
to  enter  on  the  discharge  of  the  duties  of  jurors. 

The  /uror  acts  in  a  quasi  judicial  characte  .     He  may  decide 
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the  law  differently  from  the  opinion  of  the  judge,  and  if  the  pri- 
soner is  acquitted,  the  verdict,  which  is  the  judgment  of  the  jury, 
can  not  be  reversed  or  set  aside.  To  constitute  him  the  judge  of 
the  law  and  the  fact,  it  is  indispensable,  that  he  be  the  person  de- 
clared by  the  law,  to  enable  him  to  take  upon  himself  the  discharge 
of  the  duties  of  the  station.  His  being  sworn  can  not  confer  the 
qualification,  nor  make  him  a  citizen ;  the  act  of  selection  is  a  nul- 
lity, and  he  stands  as  though  he  never  was  sworn.  It  is  on  this 
principle  that  the  decision  was  made  in  Guykowski's  case,  at  the 
December  term,  1838,  (1  Scam,  476,)  and  the  further  one,  that 
the  party  was  guilty  of  no  laches  in  not  making  a  challenge  to  the 
juror,  on  the  trial,  because  in  that  case  the  fact  of  alienage  was  un- 
know^n  until  after  the  trial.  The  jurors  being  required  to  be  not 
only  impartial  and  qualified  according  to  law,  but  free  from  all 
exception,  it  seems  manifest,  that  but  eleven  competent  jurors  had 
been  sworn  in  the  cause. 

It  is  said  that  no  juror  can  be  challenged  after  the  trial  has 
commenced,  and  that  the  court  had  no  power  to  discharge  or  with- 
draw the  juror.  This  withdrawal  of  the  juror,  on  the  disclosure 
of  his  alienage,  is  not  considered  a  challenge;  its  effect,  it  is  true, 
is  the  same  as  though  he  had  been  challenged;  but  the  court 
would,  at  any  time  after  he  was  called,  and  before  he  was  sworn, 
at  the  suggestion  of  any  one,  and  on  the  juror's  admission  of  his 
alienage,  have  him  set  aside,  as  wholly  incompetent. 

On  discovery  of  the  fact  of  alienage,  it  was  communicated  to 
the  court,  and  proof  of  its  truth  exhibited  by  the  oath  of  the  juror, 
which  showed  his  entire  disqualification.  Now  what  w^as  the  duty 
of  the  court  on  the  development  of  the  alienage  of  Nickalls,  he 
being  by  statute  expressly  declared  incompetent  ?  Was  it  not  to 
correct  the  error,  had  the  suggestion  come  from  any  quarter,  ac- 
cording to  the  justice  of  the  case,  while  the  proceedings  were  in 
limine  ?  As  soon  as  the  error  was  discovered,  the  court  was  asked, 
to  do  what?  Its  duty;  and  how  was  that  to  be  best  performed? 
By  going  through  a  trial,  which,  if  it  resulted  in  a  verdict  of 
guilty,  must  be  set  aside  i)istantei\  on  the  application  of  the  pri- 
soner; for  such  is  solemnly  adjudicated  law  of  this  land;  or  do 
what  all  rational  men  would  suppose  should  be  done,  correct  the 
evil,  discharge  the  disqualified  person,  and  perfect  the  jury?  And 
how  is  this  perfection  to  be  accomplished?  By  doing  what  it  is 
objected  was  erroneous?  The  remaining  eleven  jurors,  being  all 
competent,  and  having  been  all  chosen  and  accepted,  as 
[-337]  as  well  by  the  prisoner,  as  the  proecutor,  it  would  have 
been  irregular  to  have  discharged  them,  and  if  it  had  been 
done  without  his  consent,  w^ould  have  been,  we  conceive,  cause  of 
error;  because  it  would  have  deprived  the  prisoner  of  a  right  se- 
cured to  him,  and  which  had  been  consummated  under  the  law. 
The  court  corrected  the  error  to  the  extent  occurring,  and  could 
go  no  further.     The  case  is  sui  genersis^  and  should  be  decided 
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on  principles  of  analogy.  A¥e  have  been  referred  to  authorities 
which  are  admitted  to  be  the  rule  in  the  I^ritish  courts,  and  if  the 
facts  in  this  case  were  of  the  nature  which  marked  the  cases  that 
have  been  decided  there,  and  in  like  cases  in  our  own  courts,  we 
should  have  no  difficulty  in  coming  to  the  same  results  on  the 
present  occasion.  The  rule,  at  common  law,  undoubtedly  is, 
where  a  juror  is  withdrawn  by  reason  of  sickness,  or  any  other 
cause,  or  where  the  death  of  any  one  ensues  during  the  trial,  the 
remaining  jurors  are  to  be  discharged,  and  the  prisoner,  unless  he 
consents  to  have  the  eleven  remain,  must  be  tried  by  another  jury. 
And  why  is  it  so  ?  Because  the  jury  has  been  complete ;  the  whole 
twelve  were  competent  and  qualitied  jurors.  In  the  cases  cited 
the  remaining  eleven  jurors  have  been  discharged,  because  one  of 
the  competent  parts  of  the  jury  has  been  unable  to  perform  its 
functions ;  not  by  an  act  of  the  parties,  or  of  the  court,  but  by 
physical  causes  beyond  the  control  of  both.  Not  so  in  the  pres- 
ent case.  For  want  of  sufficient  caution,  an  error  has  occurred. 
Now  shall  it  be  said  the  court  possessed  no  power  to  correct  the 
error,  without  prejudice  to  either  party;  but  that  in  correcting  it, 
another  shall  be  committed?  Not  so.  Why  is  a  court,  for  the 
ends  of  justice,  and  where  manifest  necessity  exists,  for  the  act, 
authorized  to  discharge  a  jury  ?  And  if  a  whole  jury  may,  in  such 
case,  be  discharged,  whv  not  set  aside  a  person  improperl}'^  se- 
lected and  sworn  ?  No  injustice  has  been  done ;  no  law  has  been 
violated.  The  rights  of  the  prisoner  have  not  been  infringed ;  the 
course  is  agreeable  to  justice,  and  we  can  perceive  no  wrong  in 
the  mode  adopted.  If  a  doubt  could,  however,  remain  on  this 
point,  it  is  delinitely  and  conclusively  settled  by  the  11th  section 
of  the  act  referred  to,  relative  to  jurors.  (R.  L.  381;  Gale's  stat. 
S97.)  "  In  case  of  the  death,  sickness,  or  non-attendance  of  any 
grand  or  petit  juror,  after  he  shall  have  been  sworn  upon  the  jury, 
or  where  any  such  juror  as  aforesaid,  after  being  sworn  as  afore- 
said, shall,  for  any  reasonable  cause,  be  dismissed  or  discharged, 
it  shall  be  lawful  for  the  court  to  cause  others,  if  necessary,  to  be 
summoned,  and  sworn  in  his  or  their  stead." 

On  fifth  ground  it  is  to  be  remarked,  that  there  is  no  question 
that  the  constitution  of  the  state  has  guaranteed  a  public,  as  well 
as  an  impartial  trial ;  but  the  causes  stated  in  the  depositions 
do  not  show  that  the  trial  was  not  public.  We  should  in-  ["^338] 
fer  from  the  fact  stated  in  the  depositions,  that  some  noise 
and  disturbance  prevailed  in  the  court  room,  and  that  in  order  to 
avoid  the  confusion  which  might  have  arisen  therefrom,  the  offi- 
cer caused  the  doors  to  be  locked.  No  inconvenience  appears  to 
have  arisen  from  the  course  pursued,  and  we  cannot  well  see  how 
any  could  have  occurred. 

We  have  no  doubt,  however,  that  the  doors  may  be  closed  for 
a  tem])orary  purpose,  where  existing  circumstances  eminently  re- 
quire it  to  be  done;  but  not  for  the  purpose  of  excluding  any 
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one  connected  with  the  trial.  The  record  shows  the  fact,  that  it 
occurred  while  the  motion  for  arresting  the  judgment  was  pend- 
ing, under  consideration  and  discussion ;  and  it  was  consequently 
after  the  verdict  had  been  rendered,  and  trial  by  jury  terminated. 
We  see  no  cause  of  error  here.  The  instructions  and  evidence 
given  in  the  cause  do  not  appear  in  the  record,  and  consequently 
we  have  no  means  of  deciding  the  point  presented,  whether  the 
verdict  was  against  the  evidence  or  the  instructions  of  the  judge. 

On  the  sixth  and  last  ground,  it  is  only  necessary  to  remark, 
that  the  objection  to  the  want  of  a  minute  specification  of  the 
extent  and  character  of  the  wounds,  charged  in  the  indictment 
to  have  been  inflicted,  is  purely  technical.  If  it  could  have  pre- 
vailed at  all,  which  we  do  not  believe,  it  should  have  been  urged 
on  a  motion  to  quash  the  indictment,  as  provided  in  the  153d 
section  of  the  criminal  code  already  quoted. 

It  is  to  be  further  remarked,  that  with  a  view  to  dispense  with 
unnecessary  technicalities,  and  prolixity  in  indictments,  the  152d 
section  of  the  same  code,  has  declared,  "  That  every  indictment, 
or  accusation  of  the  grand  jury  shall  be  deemed  sufficiently  cor- 
rect, which  states  the  offense  in  the  terms  and  language  of  this 
code,  or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury.     The  objection  cannot  prevail. 

We  are  therefore  of  opinion,  that  there  is  no  error  in  the  re- 
cord, proceedings,  and  judgment  of  the  circuit  court  of  Cook 
county  in  this  cause,  and  that  the  same  should  be,  and  hereby  is, 
affirmed  with  costs.  And  this  court  proceeding  under  and  in 
conformity  to  the  ISStli  section  of  "The  Act  relative  to  Criminal 
Jurisprudence,"  of  this  state,  do  order,  adjudge,  and  decree,  that 
the  original  sentence  of  death,  adjudged  by  the  circuit  court  of 
the  county  of  Cook,  to  be  executed  on  the  person  of  John  Stone, 
the  prisoner  in  this  cause,  and  which  by  the  judgment  and  con- 
sideration of  the  said  court,  was  ordered  to  be  executed  on  the 
said  John  Stone,  on  the  twenty-ninth  day  of  May  now  last  past, 
but  which  has  been  respited  and  superseded,  be  executed  by  the 
the  sheriff  of  said  county  of  Cook ;  and  that  he  cause  the  said 
John  Stone,  on  Friday,  the  tenth  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  forty,  to  be  taken  from  the  prison  of 
said  county  of  Cook,  where  he  is  now  confined,  to  the  place  of 
execution,  and  there  between  the  hours  of  twelve  meridian, 
[*339]  and  four  post  meridian,  of  that  day,  he  cause  the  said 
John  Stone  to  be  hanged  by  the  neck  until  he  be  dead; 
and  that  therefrom  he  cause  the  body  of  the  said  John  Stone  to 
be  delivered  over  to  the  surgeons  named  in  the  record  and  judg- 
ment of  the  said  Cook  circuit  court,  for  dissection,  in  pursuance 
of  the  statute  in  such  cases  made  and  provided ;  and  for  so  do- 
ing, this  order  and  decree  shall  be  his  sufficient  warrant. 

Jndgmei)t  ajjirmed. 

NoU,    Though  alienage  is  good  cause  of  challenge  to  a   juror,    Borst  v. 
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Beecker,  6  Johns.  ;-i33;  yet  advantage  cannot  be  taken  of  the  circumstance 
after  verdict.  Hollingsworth  u.  Duane,  4  Dall.  353;  State 'o.  Quarrel,  2  Bay 
150;  Siller  v.  Cooper,  4  Bibb.  90. 


I 


James  McKee  v.  Charles  "W.  Bkandon. 
Appeal  from   Will. 

1.  Real  'e&ts.t'e.— failure  to  convey — damages.  The  measure  of  damages, 
in  an  action  for  a  failure  to  convey  land  according  to  covenant,  is  the  value 
of  the  land  at  the  time  the  conveyance  was  to  be  made,    (a) 

2.  isHue  made  not  immaterial.    In  an  action  of  covenant  to  recover 

the  price  stipulated  for  building  a  mill  dam,  which  the  plaintiff  covenanted  to 
fill  in  with  "  rock  and  gravel,"  in  a  proper  manner,  so  as  to  keep  the  dam  safe 
and  tight,  the  plaintiff,  in  his  declaration  alleged  that  the  defendant  directed 
what  "  rock  and  gravel "  should  be  used,  and  that  the  same  were  used,  and 
the  dam  made  as  close  and  tight  as  it  could  be  made  with  such  materials.  The 
defendant  pleaded  that  he  did  not  designate  the  materials,  and  direct  them  to 
be  put  into  the  dam.  Upon  this  plea  issue  was  taken.  Upon  the  trial,  the  de- 
fendant moved  the  court  to  instruct  the  jury  that  said  issue  was  immaterial, 
and  to  be  disregarded  by  them,  which  the  court  refused.  Held,  that  the  re- 
fusal was  correct. 

3. traversable  matter  not  denied  is  admitted.  In  an  action  of  coven- 
ant, where  the  declaration  alleged  an  extension  of  time  for  the  performance 
of  the  contract,  and  issue  was  taken  upon  the  allegations  in  the  defendant's 
pleas,  that  the  defendant  did  not  extend  the  time  for  the  performance  of  the 
contract,  and  that  the  contract  was  not  performed  within  the  time  of  the  ex- 
tension: Held,  that  under  these  pleas  the  defendant  admitted  that  the  plain- 
tiff had  performed  his  covenant  in  all  respects,  except  as  to  the  extending  the 
time  of  performance. 

This  was  an  action  of  covenant  commenced  in  tlie  Will  cir- 
cuit court,  by  Brandon  against  McKee,  upon  the  following  in- 
strument: 

"  Articles  of  agreement  made  and  entered  into  this  24th  July, 
1834,  between  Charles  W.  Brandon,  Jr.,  of  the  first  part,  and 
James  McKee,  of  the  second  part,  witnesseth,  &c.  Said  Bran- 
don, of  the  first  part,  engages  with  said  McKee,  to  build  a  dam 
across  the  Oplain  river,  where  said  McKee  has  a  dam  partly 
made, — he  is  at  liberty  to  finish  out  the  old  dam,  or  make  a  new 
one,  which  he  pleases.  The  dam  is  to  be  built  of  logs  and 
filled  in  with  rock  and  gravel,  after  the  manner  it  is  be-  [^^340] 
gun,  and  to  be  built  as  high  as  will  carry  the  water  over 
the  highest  part  of  the  dam  that  is  now  there,  when  it  is  covered 
with  plank.  It  is  to  be  planked  as  follows;  when  the  dam  is 
built  to  its  height,  the  logs  on  the  top  of  the  dam  are  to  be  flat- 
tened on  the  upper  side,  and  logs  are  to  lie  across  the  ties,  not 

Cases  Citing  Text.  price   at  time    delivery   should  have 

{a)  Measure  of  damages    for  ven-  tjeen  made  and  contract  price ;  if  price 

dor's  breach  of  contract  for  sale  and  is  paid,   purchaser    recovers    market 

delivery  of  personal  property,  whether  price  and  interest.      Smith  v.  Dunlap, 

price  has  been  paid  or  not,  is  value  of  12  111.  184,   194.   Rule,  stated  in  head 

article  at  time  it  should  have  been  de-  note,  enforced.    Plummer  v.  Rigdon, 

liviered.    If  price  is  unpaid,  purchaser  78,  111.  222. 
recovers  difference  between   market 
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more  than  four  feet  apart,  and  flattened  on  the  upper  side  in  like 
manner;  and  the  plank  are  to  be  pinned  on  those  flattened  logs, 
and  to  reach  from  the  top  of  the  dam,  up  the  river,  to  the  rock 
in  the  bottom  of  the  stream.  Said  covering  of  plank  is  to  have 
the  seams  broken  by  covering  with  plank  or  slabs,  and  to  be  filled 
in  a  proper  manner  with  rock  and  gravel,  under  the  plank,  and 
also  covered  with  rock  and  gravel  on  the  top  of  the  plank,  suf- 
ficient to  keep  the  dam  safe  and  tight ;  and  to  have  the  dam  fin- 
ished by  the  15th  of  September  next;  and  to  warrant  the  whole 
dam  to  continue  a  close  and  tight  dam  up  to  its  proper  height, 
for  one  year  after  the  time  it  is  finished.  To  all  this  the  said 
Brandon  agrees  to  do  and  perform.  In  consideration  of  the 
above  engagement  by  the  said  Brandon,  the  said  McKee,  of  the 
second  part,  promises  to  pay  the  said  Brandon,  one  hundred  and 
fifty  dollars,  when  the  work  is  done,  and  twelve  months  there- 
after to  pay  him  fifty  dollars  more  with  interest,  and  make  to 
him  a  general  warrantee  deed  to  a  piece  of  land  which  lies  on 
the  north  side  of  section  sixteen,  in  township  thirty-five,  north, 
range  ten  east,  and  is  to  run  north  from  said  line  eight  rods,  and 
to  lie  between  Bluff  and  Broadway  streets,  as  the  said  streets  have 
been  laid  off  by  Jeddiah  Woolley.  To  all  this  the  said  M'Kee 
engages  and  binds  himself  to  do,  provided  the  said  dam  continues 
a  good  dam  as  above  described.  In  witness  whereof,  we,  the 
parties  aforesaid,  interchangeably  set  our  hands  and  seals,  each 
one  retaining  a  copy. 

"  In  presence  of         )  "  C.  "W.  Brandon,  Jr.  [seal.] 

Israel  Brown,      V  Jas.  McKee.  [seal.]  " 

Daniel  Clement.  ) 

The  declaration  contained  five  counts,  each  setting  out  the  ar- 
ticles of  agreement  in  Acbg  'uerha.  The  first  count  alleged  per- 
formance of  the  contract  on  the  part  of  the  plaintiff. 

The  second  count  alleged  that  the  defendant  extended  the  time 
for  the  com.pletion  of  the  dam  to  the  15th  of  October,  within 
which  time  the  plaintiff  completed  it,  and  contained  specific  aver- 
ments of  the  performance  of  each  item  of  his  part  of  tlie  agree- 
ment ;  and  averred  that  the  dam  remained  a  "  good,  close,  and 
tight  dam  up  to  its  proper  height,  for  one  year,"  &c. 

The  third  count  averred  the  extention  of  time  to  the  15th  of 
October,  and  that  "  during  the  progress  of  the  building  and  com- 
pleting of  said  dam,  and  whilst  said  plaintiff  was  at  work  on  the 
same,  the  said  defendant  was  present,  and  did  direct  and 
[*341]  designate  the  rock  and  gravel  and  other  materials  which 
said  defendant  desired  to  have  used  in  the  building  and 
making  of  said  dam,  and  did  direct  the  said  plaintiff  to  use  the 
same  in  the  building  of  said  dam. "  And  averred  "  that  he  did 
use  the  materials  so  designated  by  the  said  defendant,  in  and 
about  the  building  and  completing  of  said  dam ;  and  that  he  did 
finish  and  complete  said  dam  by  said  time  so  extended,  in  man- 
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ner  and  form,  and  with  materials  specified  iu  said  contract,  and 
designated  as  aforesaid,  by  said  defendant,  and  that  said  dam  did 
continue  as  close  and  tight  a  dam  as  could  be  made  with  said 
materials." 

The  fourth  count  set  forth  the  extension  of  time,  as  aforesaid, 
and  averred  that "  from  the  twenty -fourth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-four,  to  the 
fifteenth  day  of  October  then  next  following,  the  said  defendant, 
in  person,  did  frequently  point  out  to  the  said  plaintiff  where  to 
get  the  materials  for  the  building  of  said  dam,  to  wit,  the  rock 
and  gravel,  and  requested,  ordered,  and  directed  the  said  plaintiff 
to  put  into  said  dam,  and  to  make  use  of  said  materials  in  the 
building  and  constructing  of  said  dam,  to  wit,  the  rock  and  gravel 
which  were  so  pointed  out,  ordered,  and  directed  by  him,  the  said 
defendant,  as  aforesaid;"  and  that  he  fulfilled  and  performed  his 
contract,  [stating  the  particular  acts  done,]  and  "  warranted  the 
same  to  be  and  continue  a  close  and  tight  dam  up  to  its  proper 
height,  for  one  year  after  it  was  finished;"  and  that  "  he  put  into 
the  dam  rock  and  gravel  pointed  out,  ordered,  and  directed  to 
him"  by  McKee,  the  defendant. 

The  tifth  count  avers  that  "  in  pursuance  of  the  said  articles  of 
agreement,  he  commenced  building  and  constructing  said  dam,  to 
wit,  on  the  twenty -fourth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-four,  and  did  work  on,  build, 
and  construct  said  dam  with  such  materials,  and  in  the  manner 
mentioned  in  said  articles  of  agreement,  and  continued  to  build 
and  construct  said  dam,  for,  and  during  a  long  space  of  time,  to 
wit,  until  the  first  day  of  September,  then  next  following,  on 
which  last  mentioned  day,  the  said  defendant,  in  his  own  proper 
person,  came  to  the  said  plaintiff  on  said  work  and  dam,  and  re- 
quested, ordered,  and  directed  the  said  plaintiff  to  suspend  work- 
ing on  said  dam,  for  a  long  space  of  time,  to  wit,  until  the  fif- 
teenth day  of  the  then  present  month  of  September;  and  the  said 
plaintiff  further  saith,  that  the  said  defendant  did  then  and  there 
threaten  him,  the  said  plaintiff,  with  personal  harm  and  violence, 
if  he,  the  said  plaintiff,  did  continue  work  on  said  dam,  and  if  he 
did  not  leave  and  suspend  working  on  the  said  dam,  as  above 
mentioned ;  and  that  the  said  defendant  then  and  there  enticed 
away  and  drove  off  from  said  work  and  dam,  the  hands  and  la- 
borers of  him,  the  said  plaintiff,  and  the  said  plaintiff  saith,  that 
the  said  defendant  did  then  and  there  say  and  declare  unto 
him,  said  plaintiff,  that  by  leaving  and  suspending  said  [*342] 
work,  on  said  dam,  as  aforesaid,  no  manner  of  advantage 
would  or  should  be  taken  by  him,  said  defendant,  if  he,  the  said 
plaintiff  did  not  complete  and  finish  said  dam  by  and  within  the 
time  mentioned  in  said  articles  of  agreement;  and  that  the  time 
for  completing  and  finishing  thereof,  should  and  would  be  ex- 
tended by  him,  said  defendant ;  and  the  said  plaintiff  avers  that 
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the  time  for  completing  and  finishing  said  dam,  was  then  and 
tliere  extended  and  deferred  for  a  long  space  of  time,  by  the  spec- 
ial order  and  direction  of  the  said  defendant,  to  wit,  until  the 
fifteenth  day  of  October  then  next  following,  within  which  said 
extension  and  time,  the  said  plaintiff  did  well  and  truly,  accord- 
ing to  said  articles  of  agreement,  build,  construct,  and  finish  the 
same,  and  that  he  did  suspend  working  on  said  dam  as  he  was  or- 
dered and  directed  by  said  defendant,  and  did  well  and  truly  per- 
form and  fulfill  every  thing  in  said  articles  of  agreement  and  ex- 
tention  of  time  above  mentioned,  on  his  part  to  be  done  and  per- 
formed." 

The  breach  alleged  in  each  count  of  the  declaration  was  the 
same,  to  wit,  that  the  defendant  did  not  pay  the  money,  or  make 
the  deed  mentioned  in  the  articles  of  agreement. 

The  defendant  filed  fourteen  pleas,  as  follows:  The  first  plea  is 
onlv  to  the  first  count,  and  alleges  non-performance  on  the  part 
of  the  plaintiff.  The  second  plea  is  to  the  same  count,  and  al- 
leges performance  on  the  part  of  the  defendant.  The  third  plea 
is  to  the  second  count,  and  alleges  a  failure  to  perform  the  cov- 
enant on  the  part  of  the  plaintiff,  within  the  time  of  extension. 
The  fourth,  to  the  same  count,  denies  that  the  time  of  performance 
was  extended.  The  fifth  is  like  the  fourth,  except  that  it  is  to  the 
third  count.  The  sixth  is  to  the  third  count,  and  alleges  that  the 
plaintiff  did  not  designate  the  materials,  and  direct  them  to  be 
put  into  the  dam.  The  seventh  is  like  the  third,  except  that  it  is 
only  to  the  third  count.  The  eighth  is  like  the  fourth,  except  that 
it  is  to  the  fourth  count,  The  ninth,  to  the  fourth  count,  denies 
that  the  plaintiff  frequently  pointed  out  the  materials,  &c.  The 
tenth,  to  the  fourth  count,  denies  that  plaintiff  performed  his  con- 
tract within  the  time  of  extension  mentioned  in  said  count.  The 
eleventh,  to  the  fourth  count,  alleges  that  the  plaintiff  did  not 
warrant  the  dam.  The  twelfth,  to  the  fifth  count,  avers  that  the 
defendant  did  not  request  plaintiff  to  desist  from  working,  nor 
did  he  threaten  personal  violence  to  plaintiff,  if  plaintiff  did  not 
desist  from  working  on  said  dam,  nor  did  he  entice  or  drive  away 
plaintiff's  hands.  The  thirteenth,  to  the  fifth  count,  denies  that 
the  plaintiff  extended  the  time.  And  the  last,  to  the  fifth  count, 
neo-atives  the  performance  of  the  contract  by  the  plaintiff,  within 
the  time  limited  in  the  agreement  to  extend  the  time  for  the  com- 
pletion of  the  same.  The  defendant  took  issue  to  the  country, 
upon  each  of  these  pleas,  and  the  cause  was  submitted  to  a  jury. 
A  verdict  was  rendered  for  the  plaintiff,  for  $908  damages.  Judg- 
ment was  entered  on  this  verdict,  and  the  defendant  appealed  to 

this  court. 
[*343]      The  cause  was  tried  at  the  September  term,  1837,  of  the 
Will  circuit  court,  before  the  Hon.  Jesse  B.  Thomas. 

On  the  trial  of  the  cause,  the  following  bills  of  exceptions  were 
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taken:  "  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  de- 
fendant moved  the  court  to  instruct  the  jury,  as  follows,  viz: 

"  'The  court  will  instruct  the  jurv,  that  (if  they  should  tind  for 
plaintiff)  the  measure  of  damao;es,  as  respects  the  land  covenanted 
to  be  conveyed  by  McKee,  is  the  price  of  the  land  agreed  on  by 
the  parties,  at  tJie  making  of  the  contract,  with  legal  interest 
thereon;  but  in  case  the  parties  did  not  lix  the  price  of  the  land 
in  making  the  contract,  then  the  value  of  the  land  at  the  time  the 
contract  was  made,  with  legal  interest  thereon.'  But  the  court 
refused  to  give  the  instruction,  and  instructed  the  jury,  that  the 
measin-e  of  damages  for  the  non-conveyance  of  the  land  in  the 
covenant  declared  on,  was  the  value  of  the  land  at  the  time  it  was 
to  be  conveyed 

"Defendant  moved  the  court  to  give  instruction  numbered  13, 
which  is  as  follows:  '  that  all  the  issues  formed  by  the  affirmation 
of  the  plaintiff,  and  denial  of  the  defendant,  in  relation  to  defen- 
dant's pointing  out  and  directing  the  rock  and  gravel  to  be  put 
into  the  dam,  are  immaterial,  and  to  be  disregarded  by  the  jury.' 
But  tlie  court  refused  to  give  said  instruction. 

"The  court  also  instructed  the  jury,  that  under  the  issues 
formed  upon  the  third  count  of  the  declaration,  the  defendant  had 
admitted  the  plaintiff  had  performed  his  covenant  in  all  respects, 
except  as  to  extending  the  time  of  performance,  and  that  the  defen- 
dant directed  what  rock,  gravel,  and  other  materials,  should  be 
put  into  the  dam,  and  that  the  dam  was  as  tight  and  close  as  the 
materials  so  designated,  would  admit.  To  the  giving  of  which 
instructions,  the  defendant,  by  his  counsel,  objected ;  and  to  the 
refusal  of  the  court  to  give  the  instructions  as  asked,  as  well  as 
in  giving  said  instructions,  the  defendant,  by  his  counsel,  ex- 
cepts." 

The  errors  assigned,  are  as  follows: 

"  First,  The  court  erred  in  instructing  the  jury,  that  the  meas- 
ure of  damages  for  non-conveyance  of  the  land  in  the  covenant 
declared  on,  was  the  value  of  the  land  at  the  time  it  was  to  have 
been  conveyed." 

"  Secondly,  The  court  erred  in  refusing  to  instruct  the  jury 
'  that  the  measure  of  damages  for  the  non-conveyance  of  the  land 
in  the  covenant  mentioned,  was  the  price  of  the  land  agreed  on 
by  the  parties,  at  the  making  of  the  contract,  with  legal  interest 
thereon ;  but  in  case  the  parties  did  not  fix  the  price  of  the  land, 
in  the  contract,  then  the  value  of  the  land  at  the  time  the  con- 
tract w^as  made,  w^ith  legal  interest.' 

"  Thirdly,  The  court  erred  in  refusing  to  instruct  the  jury, '  that 
all  the  issues  formed  by  the  affirmations  of  the  plaintiff,  and  de- 
nials of  the  defendant,  in  relation  to  defendant's  pointing 
out  and  directing  the  rock  and  gravel  to  be  put  into  the  [*344] 
dam,  were  immaterial,  and  to  be  disregarded  by  the  jury.' 

"  Fourthly,  The  court  erred  in  instructing  the  jury,  that  under 
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the  issues  formed  upon  the  third  count,  the  defendant  had  ad- 
mitted the  plaintiff  had  performed  his  covenants  in  all  res])ects, 
except  as  to  extending  the  time  of  performance,  and  that  the  de- 
fendant had  directed  what  rock,  gravel,  and  other  materials 
should  be  put  into  the  dam,  and  that  the  dam  was  as  tight  and 
close  as  the  materials  so  designated  would  admit." 

Wm.  Thomas,  for  the  appellant.  T.  Ford  and  Giles  Spring, 
for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  We  are  of 
opinion  that  the  judgment  in  this  case  should  be  affirmed.  We 
do  not  perceive  any  error  in  the  instructions  given  by  the  circuit 
court. 

The  rule  was  correctly  laid  down,  that  the  measure  of  damages, 
for  the  non-conveyance  of  the  land,  was  the  value  of  the  land  at 
the  time  it  was  to  be  conveyed. 

The  instructions  that  were  refused  to  be  given,  in  reference  to 
the  defendant's  pointing  out  and  directing  the  rock  and  gravel  to 
be  put  into  the  dam,  and  that  the  same  was  immaterial,  were  cor- 
rectly withheld. 

The  instructions  that  were  given,  on  the  evidence  adduced,  un- 
der the  issues  formed  upon  the  third  count  of  the  declaration, 
were  proper,  and  no  objection  is  perceived  as  to  their  accuracy. 

The  judgment  is  affirmed  with  costs. 

Judgment  aflrmed. 


Arthur  McFarland  et  al.  v.  Charles  Lewis. 
Appeal  from  Warren. 

1.  Evidence— proo/  of  partnership.  Where  upon  the  trial  of  an  action  be- 
tween two  firms,  upon  a  note  made  by  one  firm  and  payable  to  the  other,  the 
plaintiffs  produced  the  note  in  evidence,  but  omitted  to  prove  the  co-partner- 
ship of  the  defendants ;  and  thereupon  the  defendants  introduced  in  evidence 
a  note  which  they  had  paid  to  the  plaintiffs,  and  a  receipt  which  had  been 
given  to  them  in  their  co-partnership  name,  by  the  plaintiffs :  Held,  that  by  so 
doing,  the  defendants  admitted  their  partnership. 

2.  res  gestOR.      On  the  trial  of  an  action  upon  a  promissory  note,  by 

the  payees  against  the  makers,  a  receipt  was  produced  in  evidence  by  the  de- 
fendants, dated  on  the  same  day  the  note  was  made,  showing  the  re- 

[*345]  ceipt  of  a  sum  of  money  by  the  plaintiffs,  which  they  agreed  to  en- 
dorse on  the  note  of  the  defendants.  Thereupon  the  clerk  of  the 
plaintiffs  testified  that  that  payment  was  endorsed,  by  direction  of  the  plain- 
tiffs, on  two  other  notes  of  the  defendants,  held  by  the  plaintiffs  at  that  time, 
one  dated  in  April,  1837,  and  one  in  May  or  June  following;  that  he  had  never 
seen  the  receipt  before,  but,  from  his  knowledge  of  the  transactions  between 
the  parties,  he  had  no  doubt  the  money  was  applied  as  stated.  The  defend- 
ants then  presented  to  said  witness  a  note  made  by  them  to  the  plaintiffs, 
dated  in  April,  1837,  upon  which  was  endorsed  a  credit  of  the  balance  due  on 
the  note.  The  witness  stated  that  this  was  one  of  the  notes  upon  which  the 
money  mentioned  in  the  receipt  was  credited ;  and  that  he  had  never  heard  the 
defendants  say  any  thing  on  the  subject.  The  defendants  then  moved  the 
court  to  exclude  the  evidence  of  the  witness  from  the  jury.  This  motion  was 
overruled,  and  judgment  rendered  for  the  plaintiffs:  Held,  that  the  decision  of 
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the  court  was  correct ;  and  that  the  evidence  was  admissible  as  part  of  the 
res  gestiB.    (a) 

3.  Debtor  and  ckeditor — application  of  paymeMs.  The  law  is  well  set- 
tled, that  where  a  debtor  makes  a  payment,  without  specifying  to  what  debt  it 
shall  be  applied,  the  creditor  has  a  right  to  select  the  debt  on  which  he  will 
give  the  credit.    (&) 

4. SemUe.    That  parol  evidence  would  not  be  admissible  to  prove 

the  application  of  a  sum  of  money  paid  by  a  defendant,  by  endorsement  on  a 
note  held  against  him  by  the  plaintiff,  without  the  production  of  the  note,  or 
showing  some  legal  reason  for  not  producing  it. 

A.  "WiLLiAJMS,  for  the  appellants.  O.  H.  Browning,  for  the 
appellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  Tlie 
record  in  this  case  is  very  imperfectly  made  out.  It  contains 
neither  the  declaration  nor  the  plea.  The  facts  appear  to  be,  that 
Lewis  &  Chapman,  partners  in  trade,  commenced  a  suit  on  a 
note  of  hand  against  Arthur  and  William  McFarland,  partners, 
trading  under  the  firm  of  A.  McFarland  &  Son.  After  issue 
joined,  a  jury  was  empanelled  to  try  the  cause.  On  the  trial,  the 
plaintiffs  below  offered  a  note  in  evidence,  of  which  the  follow- 
ing is  a  copy,  to-wit: 

"$932.66.  St.  Zouis,  Septemher  27,  1S37. 

Four  months  after  date,  we  promise  to  pay  to  the  order  of 
Lewis  &  Chapman,  nine  hundred  thirty-two  -^th  dollars,  for 
value  received.  A.  McFarland  &  Son." 

On  w^hich  note  were  endorsed  several  payments. 

To  the  reading  of  this  note  the  defendants  objected,  but  the 
court  permitted  it  to  be  read  to  the  jury,  together  with  the  credits 
endorsed  thereon. 

The  plaintiffs  then  proved,  by  a  witness,  that  the  plaintiffs 
were,  at  the  date  of  said  note,  partners,  trading  in  St.  Louis, 
under  the  style  of  Lewis  &  Chapman,  and  rested  their  cause. 

The  defendants  then  read  in  evidence  the  following  receipt, 
to-wit: 

"  $447.00.  St.  Louis,  September  27,  1837. 

Rec.  of  A.  McFarland  &  Son,  four  hundred  and  forty-seven 
dollars,  which  we  will  endorse  on  their  note  held  by  us. 

Lewis  &  Chapman." 

The  plaintiffs  then  recalled  their  witness,  and  proved  ["^346] 
by  him,  that,  at  the  time  said  receipt  was  given,  he  was 
living  with  the  plaintiffs  in  the  capacity  of  clerk,  and  that  the 
plaintiffs  at  that  time  held  two  other  notes  on  the  defendants,  one 
dated  in  April,  1837,  and  the  other  in  May  or  June,  1837,  and 
that,  by  the  direction  of  the  plaintiffs,  he  endorsed  the  money  for 

Cases  Citing  Text.  (&)  Debtor  paying  money  has  right 

(a)  Party  may  prove  his  own  decla-  to  direct   how    it    shall   be    applied. 

rations  when  part  of  res  ^e,s<(3B ;  so  held  Jackson  ».  Bailey,  12  111,  159.     Rule, 

in  action  for  forcible  entry.     Croff  v,  stated  in  head  note,  enforced.  Bonnell 

Ballinger,  18  111 ,  200,  203.  v.  Wilder,  67  111.,  327,  333. 
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which  said  receipt  was  given,  upon  the  tw^o  last  mentioned  notes. 
Tliat  he  credited  on  the  note  dated  in  April,  so  much  as  balanced 
and  satisfied  that  note,  and  credited  the  remainder  of  the  money, 
for  which  said  receipt  was  given,  on  the  note  dated  in  May  or 
June.  That  he  had  never  seen  the  receipt  until  to-day,  but,  from 
the  knowledge  he  had  of  the  transactions  between  the  plaintift's 
and  the  defendants,  he  had  no  doubt  the  money  specified  in  said 
receipt  was  applied  as  above  stated.  The  defendants  then  ex- 
hibited to  said  witness  the  following  note  and  endorsement,  to- 
wit: 

"  $1061.74.  Four  months  after  date,  we  promise  to  pay  to 

the  order  of  Lewis  &  Chapman,  ten  hundred  and  sixty-one  yYo 
dollars,  for  value  reed,  without  defalcation.  St.  Louis,  April  5, 
1S37.  Arthur  McFarland  &  Son." 

"June  20,  1837.  Kecd.  on  within  note  $400.  Lewis  & 
Chapman. 

270— Reed.,  on  within  note,  $270,  July  5,  1837. 

Eecd.  on  the  within,  forty -iive  ^^^^  dollars,  Aug.  30,  1837. 

Reed,  on  the  within,  %MQ^^\  Sept.  25,  1837." 
and  asked  him  if  that  was  one  of  the  notes  on  which  a  part  of 
the  money  in  said  receipt  mentioned,  was  credited,  and  he 
answered  that  it  was.  The  witness  further  stated,  that  he  had 
never  heard  defendants  say  anything  upon  the  subject  of  said  re- 
ceipt. The  defendants  then  moved  the  court  to  exclude  the  evi- 
dence of  said  witness  from  the  jury,  wdiich  the  court  refused,  and 
the  jury  found  a  verdict  for  the  plaintiffs,  on  which  the  court  be- 
low rendered  judgment. 

The  errors  assigned  are,  in  admitting  the  •  note  offered  by  the 
plaintiffs  below  to  be  read  to  the  jury,  and  in  refusing  to  exclude 
from  the  jury  so  much  of  the  evidence  of  the  plaintiffs  below,  as 
relates  to  the  receipt  offered  in  evidence  by  the  defendants  below. 

The  first  assignment  of  error  is  based  upon  the  supposition 
that  before  the  note  could  be  read  in  evidence  to  the  jury,  it  was 
necessary  for  the  plaintiffs  below  to  j)rove  that  the  defendants 
were  partners,  trading  under  the  firm  of  A.  McFarland  &  Son. 

Whether  this  objection  would  have  been  good,  had  the  bill  of 
exceptions  contained  nothing  more,  it  is  unnecessary  to  decide. 
The  defendants  below,  by  presenting  a  note  in  evidence,  which 
they  had  paid  to  the  plaintiffs,  executed  in  the  same  way 
r*347]  as  the  note  sued  on,  and  reading  in  evidence  a  receipt  for 
money,  given  to  them  in  the  name  of  their  firm,  have 
admitted  that  they  were  partners  in  trade.  This  admission  was 
a  waiver  of  the  objection.  (Jackson,  ex  dem.  Hills  v.  Tuttle, 
7  Cowen,  384;  Ex  parte  Jones  et  al.,  8  Cowen,  123.) 

The  court  below  decided  correctly  in  refusing  to  exclude  the 
testimony  of  the  witness.  The  law  is  well  settled,  that  where  a 
debtor  makes  a  payment,  without  specifying  on  what  debt  it  shall 
be  applied,  the  creditor  has  a  right  to  select  the  debt  on  which  he 
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will  give  the  credit.  The  receipt  given  in  evidence  did  not  desig- 
nate any  particular  note;  it  was  therefore  optional  with  the 
plaintilt's  below,  if  they  possessed  more  than  one  note,  to  apply 
the  payment  to  either  of  them ;  and  it  was  highly  proper  to  ajD- 
ply  the  credit  on  the  oldest  note.  The  objection  to  this  testi- 
mony was,  that  the  credit  was  made  by  order  of  the  plaintiffs 
below,  and  without  the  knowledge  of  the  defendants ;  and  conse- 
quently it  was  liable  to  the  objection,  that  it  is  evidence  made  by 
the  plaintiffs  themselves.  This  objection  is  untenable.  Although 
the  witness  was  not  present  when  the  receipt  was  given,  yet  it  is 
fairly  presumable,  that  paying  the  money,  giving  the  receipt,  and 
the  instructions  to  the  clerk  to  credit  the  notes  with  the  amount 
of  the  payment,  were  all  simultaneous  acts,  and  consequently  the 
evidence  was  admissible  as  part  of  the  res  gestcB.  Had  the  objec- 
tion been  that  parol  evidence  was  inadmissible,  without  the  pro- 
duction of  the  note  itself,  on  which  the  credit  was  given,  it 
might  have  been  good ;  but  such  an  objection  was  waived  by  the 
production,  by  the  defendants,  of  one  of  the  notes  on  which  the 
witness  testified  a  part  of  the  money  had  been  credited.  The 
discrepancy  between  the  date  of  the  receipt,  and  the  date  of  the 
credit  on  the  note,  went  to  the  credibility  of  the  witness,  and  not 
to  his  admissibility." 

It  was  no  objection  to  the  admissibility  of  this  testimony,  that 
only  a  part  of  the  receipt  was  credited  on  the  note  produced.  If 
the  defendants  below  desired  the  balance  of  the  receipt  to  be  ap- 
plied to  the  note  sued  on,  they  should  have  asked  the  court  for 
instructions  to  the  jury  to  that  effect,  and  then  if  the  plaintiffs 
had  not  produced  the  note  dated  in  May  or  June,  1837,  or  shown 
some  legal  reason  for  its  non-production,  the  defendants  would 
have  been  entitled  to  the  instructions, 

"We  have  no  doubt,  however,  that  justice  was  done,  as  there  is 
but  little  probability,  that  the  payment  made  on  the  27th  of 
September,  1837,  was  intended  to  be  applied  on  a  note  executed 
on  the  same  day,  and  payable  four  months  thereafter. 

The  judgment  is  affirmed  with  costs. 

Judgment  a^rmed. 


KussELL  "Wheeler  v.  Joseph  Shields.  [*348] 

Error  to  Will. 

1.  Slander — repetition  of  report,  not  justify.  In  an  action  for  slander,  it  is 
no  justification  that  the  defendant,  at  the  time  he  spoke  the  slanderous  words, 
accompanied  them  with  an  explanation  that  such  was  the  common  report ;  and 
that  he  spoke  the  words  as  merely  giving  the  report. 

2.  Deposition — admission  not  prejudicial  does  not  reverse.  Where  a  dedimus, 
or  commission  to  take  depositions,  is  not  directed  to  particular  persons,  as  com- 
missioners, if  the  depositions  are  taken  before  a  justice  of  the  peace,  his  offl- 

[23— Scam.     Vol.  2.]  
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cial  character  should  ba  certified  under  the  seal  of  a  court  of  record,  in  the 
place  where  the  depositions  are  taken,  or  under  the  great  seal  of  the  State. 
But  the  admission  in  evidence  of  depositions  not  so  certified,  can  not  be  as- 
signed for  error,  where  their  contents  do  not  relate  to  matters  material  to  the 
point  in  issue. 

3.    In,  an  action  for  slander,  where  the  defendant  pleaded  not 

guilty,  and  depositions,  proving  the  good  character  of  the  plaintiff,  were  ad- 
mitted in  evidence,  on  the  trial,  though  not  certified  according  to  law:  Held, 
that  as  they  related  to  a  fact  not  in  issue,  their  admission  could  not  be  assigned 
for  error. 

4.  New  trial — only  on  probable  cause  justice  not  done.  To  induce  the  grant- 
ing of  a  new  trial,  there  should  be  strong  probable  grounds  to  believe  that  the 
merits  of  the  case  have  not  been  fully  and  fairly  tried,  and  that  injustice  has 
been  done. 

This  cause  was  tried  at  the  October  term,  1836,  of  the  circuit 
court  of  Cook  county,  before  the  Hon.  Thomas  Ford  and  a  jury, 
and  a  verdict  rendered  for  the  defendant  below.  A  new  trial  was 
granted,  and  the  venue  of  the  cause  changed  to  Will  county,  where 
the  cause  was  tried  at  the  January  term,  1838,  of  the  Will  circuit 
court,  before  the  Hon.  John  Pearson  and  a  jury.  Yerdict  and 
judgment  were  rendered  for  the  plaintifE  below,  for  $1000  and 
costs. 

It  appears  from  the  bill  of  exceptions,  that  the  cause  was  set  for 
trial  on  the  first  day  of  the  January  term,  1838,  of  the  Will  cir- 
cuit court,  but  was  tried  on  the  second  day  of  said  term.  After 
the  jury  were  called,  but  before  they  were  sworn,  the  defendant's 
counsel  excepted  orally  to  the  depositions  taken  in  this  cause. 
The  defendant  objected  to  the  deposition  of  John  K.  Finley,  read 
on  a  former  trial  of  this  cause,  without  objection,  for  the  reason 
that  the  said  deposition  did  not  appear  to  have  been  signed  by  the 
deponent,  Finley ;  also  to  the  deposition  of  Samuel  Nichols,  read 
on  the  former  trial  without  objections,  on  the  ground  that  the 
official  character  of  the  officer  taking  the  same,  was  not  certified 
to  under  the  seal  of  the  proper  court  of  record  of  the  county  or 
city  where  such  deposition  was  taken.  Tlie  deposition  appears  to 
have  been  taken  before  "  Harry  Slade,  justice  of  the  peace  for 
Buffalo  and  Erie  county,  state  of  Kew  York ;  and  there  was  no 
certificate  that  said  Slade  was  a  justice  of  the  peace,  attached  to 
said  deposition.  The  same  objection  was  made  to  the  certificate 
of  James  FitzGibbon,  justice  ot  the  peace  of  the  Home  District, 
Upper  Canada,  who  merely  stated,  that  the  witnesses  were 
[*349]  sworn  to,  and  the  depositions  signed  by  them  before  him, 
there  being  no  certificate  of  any  one  that  he  was  a  justice 
of  the  peace.  The  same  objection  was  made  to  the  reading  of  the 
depositions  taken  before  Henry  Warren,  a  justice  of  the  peace  of 
St.  Thomas,  in  London  District,  Upper  Canada,  in  1837,  who 
stated  that  the  witnesses  were  sworn  to,  and  subscribed  the  de- 
positions before  him.  There  was  no  certificate  that  said  Warren 
was  a  justice  of  the  peace,  attached  to  said  depositions.  The  same 
objection  was  made  to  the  deposition  of  Henry  Yethake,  taken 
before  B.  Gerhard,  a  justice  of  the  peace  in  the  city  of  Philadel- 


1840.]  Wheelek  V,  Shields.  350 

Opinion  of  the  Court. 

phia,  and  state  of  Pennsylvania,  who  certified  that  said  Vethake 
was  duly  sworn,  etc.,  to  said  deposition.  But  there  was  no  certi- 
ficate of  any  one,  that  said  Gerhard  was  a  justice  of  the  peace,  at- 
tached to  the  deposition.  The  same  objection  was  made  to  the 
deposition  taken  before  William  Everett,  a  justice  of  the  peace  of 
the  county  of  Warren,  in  the  state  of  Mississippi,  who  stated  that 
the  witnesses  were  duly  sworn,  etc.,  before  him.  To  the  deposi- 
tion is  attached  a  certificate  of  Elbridge  G.  Walker,  clerk  of  the 
probate  court  of  the  county  of  Warren,  in  the  state  of  Mississippi, 
by  Charles  Sheldon,  his  deputy,  certifying,  under  the  seal  of  said 
court,  "  that  said  William  Everett  is,  and  was  at  the  time  of  sign- 
ing the  same,  an  acting  justice  of  the  peace,  in  and  for  said  coun- 
ty, duly  commissioned  and  sworn."  All  of  these  objections  were 
overruled  by  the  court;  to  which  decision  the  defendant  excepted. 
AVhen  the  evidence  and  arguments  of  both  parties  were  closed, 
the  defendant  moved,  amongst  other  instructions,  the  following, 
to  wit,  "  that  if  the  jury  believe  from  the  evidence,  that  at  the 
time  he  (the  said  defendant)  spoke  the  words  proved,  he  accom- 
panied them  with  an  explanation,  that  this  was  the  common  re- 
port in  St.  Thomas,  Upper  Canada;  and  that  he  spoke  the  words 
as  merely  giving  the  report,  that  the  declaration  is  not  sustained;" 
which  instruction  was  refused  by  the  court,  to  which  refusal  the 
defendant  excepted. 

It  also  appeared  from  the  bill  of  exceptions,  that  the  following 
rule  of  practice  was  adopted  at  the  June  term,  1837,  of  said  court, 
to  wit,  "  8th  Rule.  All  exceptions  to  depositions,  unless  for  irrel- 
evancy or  incompetency,  shall  be  in  writing,  and  filed  with  the 
depositions  as  soon  as  practicable  after  they  shall  be  opened." 

Giles  Spring  and  G.  Goodrich,  for  the  plaintiff  in  error.  J. 
M.  Strode  and  S.  A.  Douglass,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was  an 
action  brought  to  recover  damages,  by  Shields,  of  Wheeler,  for 
charging  him  with  having  murdered  his  wife  in  the  town  of  Vicks- 
burgh,  Mississippi. 

The  declaration  contains  two  counts;  the  first  charging 
the  words  to  have  been  spoken  by  Wheeler,  in  pursuance  [*350] 
of  certain  information  he  had  received  of  a  third  person, 
communicating  the  fact  that  a  person,  supposed  to  be  Shields,  had 
committed  the  act;  that  Shields  answered  the  description,  both  by 
profession  and  description,  and  intimating  that  Shields  was  the 
person  who  had- perpetrated  the  act. 

The  second  count  charges  Wheeler  with  having  alleged  dis- 
tinctly, that  "  Shields  murdered  his  wife  in  Yicksburgh,  and  that 
he  meant  to  prove  it." 

Wheeler  pleaded  the  general  issue.  A  verdict  was  found  for 
the  plaintiff.  Motion  for  new  trial  below,  and  refused.  Two  ex- 
ceptions were  taken  on  the  trial;  one  for  the  refusal  to  reject  cer- 
tain depositions  read  in  evidence,  on  the  part  of  the  plaintiff,  on 
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the  trial  in  the  circuit  court;  the  other  for  the  refusal  to  give  cer- 
tain instructions  prayed  for  bj  the  defendant,  Wheeler's,  counsel. 

It  is  to  be  observed,  that  it  does  not  appear  that  the  depositions 
contained  in  the  record  were  the  only  evidence  adduced  on  the 
trial  of  the  cause.  The  speaking  of  the  words  charged,  must  have 
been  proved  by  other  evidence  than  the  facts  contained  in  the  de- 
positions, which  seem  to  be  silent  as  to  that  portion  of  the  case. 

It  is,  then,  apparent,  that  this  court  has  not  the  means  of  deter- 
mining whether,  or  not,  on  all  the  evidence  given  in  the  cause, 
the  circuit  court  erred  in  refusing  to  grant  a  new  trial.  Conse- 
quently we  can  not  disturb  the  judgment  of  the  court  on  that 
ground. 

In  reference  to  the  exceptions  to  the  depositions  introduced  by 
the  plaintiff  on  the  trial  in  the  circuit  court,  it  is  apparent,  that 
where  the  commissions  were  not  directed  to  particular  persons  as 
commissioners,  to  take  the  testimony  of  the  witnesses,  in  such 
cases,  the  character  of  the  magistrate,  certifying  the  taking  of  the 
depositions,  should  aiso  have  been  proven  by  the  certificate  of  the 
proper  officer  of  a  court  of  record  in  the  place  where  the  deposi- 
tions were  taken,  or  by  a  certificate  under  the  great  seal  of  the 
state. 

The  admission  of  the  depositions  not  thus  certified,  however, 
does  not  affect  the  merits  of  the  case.  On  looking  into  these  de- 
positions, they  are  found  to  relate  to  matters  not  directly  material 
to  the  point  in  issue.  That  point  is  the  speaking  of  the  words, 
which  the  defendant  only  denied  in  his  plea  of  the  general  issue. 

Tliese  depositions  relate  almost  exclusively  to  the  general  good 
character  of  the  plaintiff,  Shields,  and  that  fact  was  not  necessary 
to  sustain  the  action ;  and  was  supererogatory,  because  the  defen- 
dant had  not  attacked  his  character  in  his  defence. 

The  proof  might  possibly  be  proper,  to  increase  the  damages, 
but  was  unessential  to  maintain  the  action. 

The  admission  then  of  such  of  these  depositions  as  were  defec- 
tively certified,  considering  the  character  of  the  proof  is 
[*351]  not  esteemed  of  importance  sufficient  to  disturb  the  judg- 
ment. 

The  refusal  of  the  judge  to  give  the  instruction,  "  That  if  the 
jury  believed  from  the  evidence,  that  at  the  time  the  defendant 
spoke  the  words  proved,  he  accompanied  them  with  an  explana- 
tion that  this  was  the  common  report  in  St.  Thomas,  Upper  Can- 
ada; and  that  he  spoke  the  words  as  merely  giving  the  report, 
that  the  declaration  is  not  sustained,"  was  correct.  This  could 
be  no  justification,  had  the  defendant  even  pleaded  a  justification 
of  that  character;  but  the  instruction  asked  was  in-elevant,  be- 
cause nothing  was  in  issue  but  the  question  whether  the  defend- 
ant spoke  the  words  charged,  or  not. 

To  induce  the  granting  of  a  new  trial,  there  should  be  strong 
probable  grounds  to  believe  that  the  merits  of  the  case  have  not 
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been  fully  and  fairly  tried,  and  that  injustice  has  been  done,    (1) 
These  reasons  apply  with  peculiar  force  in  actions  of  slander, 

and  ought  to  have  their  full  weight. 

The  whole  grounds  have  been  attentively  considered,  and  we 

can  come  to  no  other  conclusion  than  to  affirm  the  judgment. 

Judgment  aflrmed. 


Charles  L.  Harmon  et  al.  v.  William  T.  Thornton. 
Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Practice — waiver  of  error  in  ruling  on  demurrer  by  plea.  Upon  the 
overruling  of  a  demurrer  to  a  declaration,  if  the  defendant  pleads  over,  he 
therebj'^  waives  his  demurrer,  and  all  objections  to  the  declaration. 

2.  Promissory  note — insolvency  to  bind  endorser.  A  declaration  against 
the  assignors,  upon  an  assigned  promissory  note,  that  sets  out  the  making  and 
endorsing  of  the  note,  and  that  the  makers  were  insolvent  when  the  note  be- 
came due,  is  sufficient. 

3.  Finding  of  Fact — by  court,  not  disturbed  unless  palpably  against  evidence. 
Where  a  cause  is  submitted  to  the  court  below  for  trial,  without  the  interven- 
tion of  a  jury,  the  decision  of  that  court,  upon  the  weight  and  effect  of  the 
evidence,  will  not  be  reversed,  unless  it  palpably  appear  that  the  character  of 
the  testimony  was  misconceived. 

In  an  action  against  the  assignors  of  a  promissory  note,  the  bill  of  excep- 
tions, which  purported  to  set  out  the  evidence,  did  not  state  that  the  note  was 
read  in  evidence ;  but  the  clerk  of  the  court  below  certified,  that  the  original 
note  was  among  the  papers  on  file  in  the  cause :  Held,  that  as  the  bill  of  ex- 
ceptions, did  not  state  that  all  the  evidence  was  contained  in  it,  and  as  it  did 
not  appear  that  any  objection  was  made  in  the  court  below  to  the  sufficiency 
of  the  evidence,  on  the  ground  of  the  non-production  of  the  original  note,  an 
objection  to  the  decision  of  the  court  below,  on  this  account,  could  not  be  sus- 
tained in  the  appellate  court,  {a) 

4.  Waiver,  of  error,  by  not  objecting.  The  law  is  well  settled,  that  if  an 
objection,  which  is  of  such  a  nature  that  it  might  have  been  removed  by  fur- 
ther evidence,  is  not  taken  and  not  persisted  in  on  the  trial  of  the  cause,  it 
cannot  be  taken  in  the  appellate  court.  (6) 

5.  Action  on  note — undorsor — evidence  of  diligence.    In  an  action  against 
the  assignor  of  a  promissory  note,  the  record  of  a  suit  against  the  mak- 
ers, is  admissible  in  evidence,  to  show  diligence  by  the  institution  and  [*352] 
prosecution  of  a  suit  against  them. 

6.  Presumption — in  favor  of  judgment.  Where  both  law  and  fact  are  sub- 
mitted to  the  court  for  trial,  without  the  intervention  of  a  jury,  and  a  bill  of 
exceptions  is  taken  to  the  final  judgment  of  the  court,  the  supreme  court  will 

(1)  1  Bos.  &  Pul.  339;  2  T.  R.  4;  8  Wend.  672;  5  John.  188;  2  Caines  90;  3 
Johns.  533. 

Cases  Citing  Text.  127, 140.    Rule,  that  objections  to  in- 

(a)  If  bill  of  exceptions  does  not  troduction  of  evidence  must  be  spe- 

purport  to  contain  all  evidence,  su-  cific,  so  that  they  may  be  obviated  if 

preme  court  will  assume  that  evidence  possible,  applies  only  to  cases  in  which 

was  sufficient  to  sustain  verdict.  Clark  objection  may  be  removed  by  evidence 

V.  Willis,  16  111.  61.  or  by  action  of  party  or  court.     Clau- 

{b)    It  will  be  presumed,  that    all  ser  v.  Stone,  29  111.  114,  115.     Rule 

proper  preliminary  proof  to  authorize  stated  in  head  note  enforced.  Graham 

introduction  in  evidence  of  official  rec-  ©.  Anderson,  42  111.  514,  517;    Howell 

ord  of  deeds  was  made,  unless  contra-  ■».  Edmonds,  47  111.  79,  85 ;  Clevenger 

ry  appears.     Conway  v.  Case,  22  111.  v.  Dunaway,  84  111.  307,  370. 
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presume,  if  the  evidence  contained  in  the  bill  of  exceptions  does  not  sustain 
the  judgment,  that  other  sufficient  evidence  was  produced  in  the  court  below, 
unless  it  is  expressly  stated  in  the  bill,  that  all  the  evidence  is  contained  therein. 

This  was  an  action  of  assumpsit  instituted  in  the  municipal 
court  of  the  city  of  Chicago,  by  the  appellee  against  the  appel- 
lants, as  assignors  of  the  following  promissory  note: 
"  $2060yVff  Chicago,  August  2dd,  1836. 

"  Twelve  months  from  date,  we  promise  to  pay  to  the  order  of 
Harmon  &  Loomis,  two  thousand  and  sixty  -^-^\  dollars,  at  the 
Branch  of  the  State  Bank  of  Illinois  in  Chicago,  for  vaUie  re- 
ceived. RaYNOR  &  DORWIN." 

Upon  the  back  of  which  note,  there  were  the  following  en- 
dorsements : 

"Harmon  &  Loomis." 
"  A.  Clybourne." 

The  cause  was  tried  at  the  September  term,  1838,  before  the 
Hon.  Thomas  Ford,  without  a  jury. 

It  appeai-s  from  the  bill  of  exceptions  taken  on  the  trial  of  the 
cause  in  the  court  below,  that  it  was  proved  in  evidence,  by  the 
records  of  the  court,  that  at  the  November  term,  1838,  of  the 
municipal  court  of  the  city  of  Chicago,  the  appellee  recovered  a 
judgment  on  said  note,  for  the  sum  of  two  thousand  and  ninety- 
one  dollars  and  forty-seven  cents,  damages,  and  costs  of  suit, 
against  Jacob  Raynor  impleaded  with  Bhilo  Dorwin  (service  of 
process  not  being  had  on  Dorwin);  that  on  the  21st  of  December, 
1837,  there  issued  from  said  court  an  execution  in  said  cause, 
against  said  Ilaynor,  and  that  said  execution  was  returned  March 
22d,  1838,  with  the  following  endorsements  thereon,  to  wit: 

"  Eec'd  Jan.  10th,  1838,  at  2  o'clock,  P.  M.  No  property 
found  in  my  bailiwick,  whereon  to  levy  this  execution. 

"  John  Shrigley,  High  Constable, 
"  March  22d,  1838.  by  S.  J.  Lowe,  Dept.  Eigh  Const:' 

To  the  admission  of  which  proof  the  appellants  objected,  which 
objection  was  overruled  by  the  court.  It  appeared,  by  the  testi- 
mony of  Hugh  Henderson,  that  Philo  Dorwin  left  Juliet,  in  Will 
county,  the  last  of  April,  1837 ;  that  he  stated  he  was  going  to 
stop  at  Alton,  in  this  State,  but  did  not,  as  witness  afterwards 
learned;  that  a  letter  was  received  from  him  by  witness,  dated  at 
some  place  in  Kentucky,  on  or  about  the  last  of  May,  1837,  and 
that  his  family  was  then  with  him ;  that  on  the  last  of  J  uly  or 
first  of  August,  1837,  witness  received  another  letter  from  Dor- 
win, dated  somewhere  in  Ohio,  where  witness  understood 
[*353]  Dorwin  still  lived ;  that  he  left  this  State — witness  cannot 
say  that  he  absconded;  but  before  the  first  of  August, 
1837,  in  Will  county  all  his  estate  had  been  attached  for  debts, 
and  that  it  was  insufficient  to  satisfy  the  debts  appearing  to  be 
due  from  him ;  that  said  Dorwin  had  not  been  in  this  State  since 


1840.]  Harmon  v.  Thornton.  354 

Opinion  of  the  Court. 

he  left  it  in  the  spring  of  1837,  to  the  knowledge  of  witness,  and 
that  witness  was  counsel  for  said  Dorwin,  and  had  received  three 
or  four  letters  from  him,  on  business,  in  Juliet,  since  his  de- 
parture. 

The  defendants  proved,  by  Jacob  Raynor,  that  on  the  3d  of 
August,  1837,  he  owned,  in  the  county  of  Will,  two  hundred  and 
forty  acres  of  land,  for  which  he  paid  $15  per  acre,  and  several 
lots  in  the  town  of  Juliet;  that  he  held,  and  still  holds,  a  receipt 
from  Messrs.  Harmon  &  Loomis,  for  $1300,  and  also  a  bond  for 
the  conveyance  of  property  to  secure  the  payment  of  a  note  of 
$4000,  which  property  is  worth  from  $2000  to  $4000,  and 
all  of  which  he  now  owns,  except  the  two  hundred  and  forty 
acres  of  land,  which  he  sold  in  payment  for  a  debt,  in  October, 
1837;  that  he  owed  on  the  3d  of  August,  1837,  $9000  or 
$10,000,  besides  bonds  and  mortgages  to  secure  the  purchase 
money  of  property  purchased  by  him,  one  of  $30,000,  and 
one  of  $10,000,  and  that  the  $30,000  mortgage  he  had  made 
arrangements  to  pay,  by  giving  up  the  property  in  discharge  of 
the  bond  and  mortgage;  that  since  July,  1837,  he  had  paid  exe- 
cutions to  the  amount  of  about  $3000;  that  if  he  could  sell  his 
property  for  what  he  gave  for  it,  he  could  pay  his  debts,  and  that 
he  had  offered,  before  the  commencement  of  the  suit  against  him 
and  Dorwin,  to  the  attorneys  therein,  to  give  property  to  satisfy 
the  note  of  Thornton;  and  that  after  judgment  was  obtained 
against  him  by  Thornton,  he  informed  Thornton's  attorneys  that 
he  had  property  in  the  to^vn  of  Juliet,  in  Will  county,  but  did  not 
tell  them  what  property  it  was. 

James  Grant,  for  the  plaintiff,  testified,  that  in  August  and 
January  last,  Jacob  Raynor  was  not  considered  good;  generally 
believed  he  had  failed  in  business,  but  could  not  say  he  was  in- 
solvent. 

Mr.  Lowe,  sworn  on  the  part  of  the  plaintiff,  testified,  that  he 
called  on  Jacob  Kaynor  for  the  money,  with  the  execution 
offered  in  evidence  in  this  case,  and  received  for  answer  that  he 
had  none;  and  also  that  he  had  no  property  to  turn  out  to  pay 
the  same,  or  any  part  thereof,  within  the  city,  and  witness  knew 
of  none. 

[It  also  appeared,  from  the  return  of  the  clerk  to  a  writ  of 
certiorari  sued  out  in  this  case,  that  the  original  note  was  on  file 
among  the  papers  in  the  case  in  the  court  below.] 

Upon  which  testimony,  the  court  found  the  issue  for  the  appel- 
lee, and  rendered  judgment  thereon  for  $2192.75,  to  which  the 
appellants  excepted. 

Giles  Spring,  for  the  appellants.  J.  Young  Scammon,  [*354] 
for  the  appellee. 

LocKwooD,  Justice, delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumpsit  commenced  by  Thornton,  as  assignee 
of  a  promissory  note,  against  Harmon  &  Loomis,  as  assignors. 
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The  declaration  contains  ten  counts.  The  third  count,  after 
setting  out  the  note  and  assignment  by  Harmon  &  Loomis  to 
Thornton,  avers,  that  when  said  note  became  due  and  payable, 
the  makers  were  insolvent,  and  unable  to  pay  said  note,  or  any 
part  thereof,  and  were,  and  still  are,  insolvent,  and  that  the  insti- 
tution of  a  suit  on  said  note,  against  the  makers,  would  have  been 
unavailing. 

Tlie  defendants  pleaded  non  assumpsit  to  the  tenth  count, 
and  demurred  to  the  Urst  nine  counts.  The  demurrer  was  sus- 
tained to  the  tif th,  seventh,  and  ninth  counts,  and  overruled  as  to 
the  others;  whereupon,  on  motion  of  the  defendants,  leave  was 
given  to  plead  to  the  counts  sustained  by  the  court;  and  subse- 
quently the  defendants  pleaded  non  assumpsit  to  all  the  counts 
in  the  declaration,  except  the  counts  decided  by  the  court  to  be 
insufficient.  i3y  agreement  of  the  parties,  the  cause  was  tried  by 
the  court,  without  a  jury,  and  the  issue  was  decided  in  favor  of 
the  plaintiff  below. 

On  the  trial  of  the  cause,  Thornton  offered  in  evidence  a 
record  of  the  judgment  and  the  execution  and  return  thereon,  in 
the  case  of  Thornton  against  the  makers  of  the  note,  to  which 
evidence  the  defendants  below  objected,  but  the  objection  was 
overruled,  and  the  record  read  in  evidence. 

Parol  testiinony  was  also  given  by  both  parties,  as  to  the  in- 
solvency of  the  makers  of  the  note  at  the  time  when  it  became 
due,  which  testimony  is  inserted  in  the  bill  of  exceptions.  But 
whether  all  the  testimony  given  in  the  cause  is  inserted  in  the 
bill  of  exceptions,  is  not  expressly  stated. 

The  errors  relied  on  are,  in  overruling  the  demurrer;  in  receiv- 
ing in  evidence  the  record  in  the  case  of  Thornton  against  Ray- 
nor  &  Dorwin,  the  makers  of  the  note;  in  giving  judgment  for 
the  plaintiff  below,  on  the  evidence  contained  in  the  bill  of  excep- 
tions; and  that  the  declaration  is  insufficient.  The  defendants, 
by  obtaining  leave  to  plead  after  the  overruling  of  the  demurrer, 
have  waived  the  demurrer.  The  overruling  the  demurrer  can 
not,  therefore,  be  assigned  for  error.  The  record  of  the  proceed- 
ings in  the  case  of  Thornton  against  Raynor  &  Dorwin,  was 
admissible  as  evidence  to  show  that  due  diligence,  by  the  insti- 
tution and  prosecution  of  a  suit,  had  been  used  by  Thornton,  to 
collect  the  amount  of  the  note  of  the  makers ;  but  whether  the 
diligence  shown  was  sufficient  to  authorize  a  recovery,  it  is  not 
necessary  for  this  court  to  decide.  In  the  third  count  of  the  decla- 
ration, the  plaintiff  below  avers,  that  when  the  note  became 
[*355]  due,  the  makers,  were  insolvent,  and  unable  to  pay  said 
note,  or  any  part  thereof,  and  still  are  insolvent,  and  that 
the  institution  of  a  suit  would  have  been  unavailing; — and  we 
think  the  court  was  well  warranted  in  so  finding  the  fact,  and 
deciding  the  issue,  on  that  count,  in  favor  of  the  plaintiff. 
The  evidence  contained  in  the  bill  of  exceptions,  in  relation  to 
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the  insolvency  of  both  of  the  makers  of  the  note,  is  perhaps  not 
perfectly  conclusive  on  that  point;  yet  where  the  circuit  court  is 
substituted  for  a  jury,  on  the  trial  of  a  cause,  it  must  palpably  ap- 
pear that  the  court  below  misconceived  the  character  of  the  testi- 
mony, before  this  court  would  reverse  a  decision  of  the  court  be- 
low, upon  the  weight  and  effect  of  evidence  produced  before  it. 

It  was  urged  on  the  argument,  that  it  did  not  appear  by  the 
bill  of  exceptions,  that  the  note  was  read  as  evidence  on  the  trial. 

It  is  a  sufficient  answer  to  this  objection,  that  the  bill  of  excep- 
tions, which  was  taken  by  the  defendants  below,  does  not  state 
that  all  the  testimony  given  by  the  plaintiff",  is  contained  in  the 
bill.  It  also  appears  that  the  original  note  was  among  the  papers 
in  the  suit,  and  was  consequently  before  the  judge  on  the  trial. 
If  the  note  was  not  formally  read  to  the  court  below,  it  was  the 
duty  of  the  defendants  to  have  objected  to  the  sufficiency  of  the 
evidence,  upon  the  ground  of  the  non-production  of  the  original 
note.  The  law  is  well  settled,  that  if  the  objection  was  not  taken 
or  persisted  in  upon  the  trial,  it  can  not  be  taken  here,  where  the 
objection  is  of  such  a  nature  that  it  might  have  been  removed  by 
further  evidence.  {Jackson  y.  Davis,  5  Cowen  127;  Gillham  v. 
State  of  Illinois,  ante  245,  248.)  In  relation  to  the  last  assign- 
ment of  errors,  it  is  sufficient  to  say,  that  the  defendants  by 
pleading  over,  after  their  demurrer  was  overruled,  have  waived 
all  objections  to  the  declaration.  The  third  count,  however,  is 
clearly  sufficient.  It  states  distinctly  that  the  makers  of  the  note 
were  insolvent  when  the  note  became  due ;  and  the  statute  dis- 
penses with  the  institution  of  a  suit  against  tlie  makers,  where 
such  a  suit  would  be  unavailing.  Upon  the  whole,  we  are  of 
opinion  that  judgment  ought  to  he  affirmed  with  costs. 

Judgment  afirmed 

Note.  The  decision  of  the  various  courts  in  this  country,  in  relation  to  the 
presumptions  arising  from  a  bill  of  exceptions,  do  not  seem  to  be  uniform. 

In  Virginia,  Alabama,  and  in  the  supreme  court  of  the  United  States,  the 
rule  seems  to  be  that  the  court  will  decide  the  case  upon  the  bill  of  excep- 
tions, and  will  not  intend  that  there  was  other  evidence  in  the  court  below. 
The  following  decisions  sustain  this  doctrine.  The  court  will  decide  only  on 
the  evidence  stated  in  the  bill ;  and  every  bill  must  be  considered  as  present- 
ing a  distinct  substantive  case,  which,  if  defective  in  any  material  point,  can 
not  be  supplied  by  any  intendment  of  the  court.  Dunlop  v.  Munroe,  7 
Cranch  270.  In  Virginia,  if  a  bill  of  exceptions  states  a  case  imperfectly,  the 
cause  will  be  remanded  for  a  new  trial.  Brooke  v.  Young,  3  Rand.  106 ;  Hair- 
ston  v.  Cole,  1  Rand.  461 ;  Thompson  v.  Cumming,  2  Leigh,  332 ;  Raines  v. 
Phillips,  1  Leigh  483.  The  court  will  not  presume  facts  which  do  not  appear 
on  the  bill.    Johnson  v.  Ballew,  2  Porter  29. 

In  Kentucky,  Tennessee,  and  Indiana,  a  different  rule  seems  to  pre-  [*356] 
vail,  unless  the  bill  of  exceptions  shows  that  it  contains  all  the  evidence. 

If  it  does  not  appear  in  the  bill  of  exceptions,  that  all  the  evidence  submit- 
ted to  the  jury  is  stated  therein,  the  court  of  errors  will  presume  that  there 
was  evidence  to  justify  the  verdict  of  the  jury.  This  presumption  will  not  be 
made  if  the  bill  states  that  it  contains  all  the  material  evidence.  Trott  v.  West, 
Meigs  153,  169. 

As  a  general  rule,  the  court  will  presume  the  evidence  was  sufficient  to 
warrant  the  verdict,  unless  the  party  excepting  shows  that  all  the  evidence  is 


357  CowLES  V.  Litchfield.  [June  T, 

Syllabus — Statement  of  the  Case. 

in  the  bill.  Kingsley  v.  State  Bank,  3  Yerger  107.  But  there  is  an  exception 
to  the  rule,  where  a  point  of  law  is  raised  on  the  construction  and  efiect  of  an 
instrument,  and  the  court  are  satisfied  from  the  facts,  that  no  other  evidence 
was  relied  on.     Ibid. 

If  exceptions  be  taken  to  the  denial  of  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  the  bill  must  show  that  all  the 
evidence  is  contained  therein.  Lurton  v.  Carson,  2  Blackf.  464;  S.  P.  Reno  v. 
Crane,  2  Blackf.  218. 

When  the  judge  of  an  inferior  court  adds  to  a  bill  of  exceptions,  in  a  writ 
of  error  coram  vobis,  that  other  objections  to  the  notice,  &c.,  were  taken,  with- 
out stating  what  they  were,  the  court  of  appeals  will  presume  they  were  suffi- 
cient to  justify  his  judgment.     Dorris,  &c.  v.  Calow  &  Son,  2  Littell  371. 

When  it  appears  from  the  bill  of  exceptions,  that  other  testimony  was  given 
beside  that  detailed,  it  will  be  presumed  that  the  omitted  evidence  justified 
the  decision  of  the  inferior  court.     Cravins  v.  Grant,  4  Monroe  126. 

So  if  the  bill  of  exceptions  does  not  state  the  whole  evidence.  Frazier  v. 
Harvie,  2  Littell  182. 

If  the  bill  of  exceptions  does  not  purport  to  contain  the  whole  testimony, 
the  court  of  appeals  will  not  reverse  a  decision  of  the  court  below,  in  refusing 
to  grant  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  evidence. 
Sanders  v.  Crawley,  2  J.  J.  Marsh  128 ;  Norton,  &c.  v.  Sanders,  1  Dana  14 

But  it  seems  though  a  bill  of  exceptions  does  not  purport  to  give  the  whole 
testimony,  yet  if  it  clearly  shows  that  illegal  or  improper  testimony  was  ad- 
mitted as  the  foundation  of  the  judgment,  it  manifests  such  error  as  requires 
revision.    Rudd  v.  Thoms.  1  J.  J.  Marsh  300. 

In  relation  to  the  liability  of  assignors  of  promissory  notes,  see  Appendix,  A. 


Alfred  Cowles  et.  al  v.  Enos  Litchfield. 
Error  to  Madison. 

1.  Indorser — diligence  to  charge.  In  an  action  by  the  assignee  against  the 
assignor  of  a  promissory  note,  proof  that  the  plaintiff  instituted  a  suit  against 
the  maker,  at  the  first  term  of  a  court  having  competent  jurisdiction,  recovered 
judgment,  and  issued  execution,  which  was  returned  by  the  sheriff  nulla  bona., 
as  to  a  portion  of  the  amount  of  the  note,  which  could  not  be  collected  of  the 
maker, — is  evidence  of  suflicient  diligence  to  charge  the  assignor.  It  is  not 
necessary  to  issue  a  capias  ad  satisfaciendum,    (a) 

2.  Indorsee  v.  indorser — declaration.  A  declaration  by  an  assignee 
against  an  assignor  of  a  promissory  note,  which  alleges  the  entire  insolvency 
of  the  maker ;  and  that  the  institution  of  a  suit  at  law  to  recover  the  amount,  at 
the  time  the  note  became  due,  would  have  been  unavailable,  is  good  and  suffi- 
cient. 

3.  Demurrer  general — one  good  count  overrules.  Where  a  general  de- 
murrer is  filed  to  a  declaration  containing  several  counts,  if  either  of  the  counts 
are  good,  the  demurrer  must  be  overruled.    (&) 

This  was  an  action  brought  by  the  defendant  in  error  against 
the   plaintiffs    in   error,  in   the   Madison   circuit    court,  on   an 

assigned  note.  On  the  2d  day  of  April,  1838,  John  A.  Hol- 
[*357]  derman  &  Co.  made  their  promissory  note  for  $465.00, 

payable  to  the  order  of  the  plaintiffs  in  error,  who  assigned 
it,  by  endorsement,  to  the  defendant  in  error. 

Cases  Citing  Text.  forced.    Anderson ».  Richards,  22  111., 

(a)  To  same  effect.    Raplee  v.  Mor-  217,  218 ;  Reece  v.  Smith,  94  111.,  362, 

gan,  pnst  561,  563.  363. 
(6)  Rule   stated  in  head   note  en- 
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The  note  was  payable  at  the  Alton  Branch  of  the  State  Bank 
of  Illinois,  in  two  months  from  date. 

The  tirst  count  of  the  declaration  contained  the  usual  aver- 
ments, stating  the  making,  delivering,  &c.,  of  the  note,  and  the 
endorsement  of  the  same  to  the  defendant  in  error.  It  also 
alleged,  that  at  the  July  term,  1838,  of  municipal  court  of  the 
city  of  Alton,  suit  was  instituted,  and  judgment  recovered  against 
the  makers  of  said^note;  that  said  July  term  of  said  court  was 
the  tirst  term  that  occurred  of  any  court  of  competent  jurisdiction, 
after  said  note  became  due ;  that  execution  issued  on  said  judg- 
ment to  the  sheriff  of  Madison  county,  and  the  sheriff  returned 
that  he  had  made  $110,  leaving  $359  r^-^,  besides  interest  and 
costs,  still  due  and  unpaid.  The  return  further  stated,  "  No 
other  property  found  in  my  county."  The  count  concluded  with 
the  usual  breach.  The  second  count  in  all  essential  points  is  like 
the  first,  alleging  due  diligence  on  the  part  of  the  plaintiff  below, 
by  suit  against  the  makers,  as  in  the  first  count.  It  also  alleged, 
that  the  said  plaintiff  below  prosecuted  the  said  makers  of  said 
note  to  insolvency,  by  execution,  and  that  said  suit  was  unavail- 
ing, and  that  said  note  remained  unpaid,  &c. 

The  third  count,  after  stating  the  making  and  endorsing  of 
the  note,  "then  and  still  due  and  unpaid,"  alleges,  that  the 
makers  of  the  note,  "  at  the  time  the  said  note  became  due  and 
payable,  and  from  that  time  up  to  the  present  time,  and  the  time 
of  the  commencement  of  this  suit  the  said  John  A.  Holderman  and 
Job  Lawrence,  partners  as  aforesaid,  and  each  and  every  of 
them  ever  have  been  and  are  insolvent,  and  unable  to  pay  the  said 
note,  and  that  the  institution  of  a  suit  at  the  time  the  said  note 
became  due,  and  at  any  time  from  the  time  of  the  said  notes  be- 
coming due  and  payable,  and  now,  would  have  been,  and  would 
be  unavailing." 

The  plaintiffs  in  error  demurred  generally  to  the  declaration, 
and  judgment  was  rendered  for  the  plaintiff  in  the  court  below, 
on  demurrer,  for  $396.62. 

The  cause  was  tried  in  the  court  below  before  the  Hon.  Sidney 
Breese. 

The  error  assigned  is  the  decision  of  the  court  upon  the  de- 
murrer. 

A.  CowLES  and  J.  M.  Krum,  contended.  1.  It  is  not  sufficient 
to  entitle  an  endorsee  to  recover  against  an  endorser,  to  allege,  as 
in  this  case,  a  return  of  nulla  bona  upon  the  execution  as  to  the 
part  of  the  judgment  recovered  against  the  makers  of  the  note. 

A  return  of  nulla  bona  is  no  evidence  of  there  being  no 
equitable  interest  in  the  possession  or  under  the  control  of  [*358] 
the  defendant,  in  the  execution  out  of  which  the  debt  could 
be  made, 

A  capias  ad  satisfaciendum  would  reach  an  equitable  interest. 
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Bank  U.  S.  v.  "VVesseiger,  2  Peters  331,  and  cases  there  cited;  4 
Peters  366,  and  cases  there  cited. 

2.  The  declaration  does  not  show  due  diligence  on  the  part  of 
the  plaintiff  below,  nor  did  the  plaintifi:  below  prosecute  the  mak- 
ers of  said  note  to  insolvency. 

What  is  meant  by  the  term  insolvency  as  used  in  the  statute 
referred  to  ?  Quere.  1  Peters'  Cond.  P.  430,  note ;  1  Peters  386 ; 
2  Wheat.  376 ;  3  Cranch  73.     It  must  be  legal  insolvency. 

^.  There  is  no  allegation  in  either  of  the  counts  of  the  decla- 
ration, negativing  payment  of  the  note  in  question,  by  the  makers. 
The  sheriif's  return  negatives  the  idea  of  the  insolvency  of  the 
makers;  $110  were  made.  This  negatives  the  allegation  of  in- 
solvency ^:>r6>  tanto. 

4.  Alleging  that  an  execution  was  placed  in  the  hands  of  the 
sheriff  of  Madison  county,  and  showing  his  return  of  nulla  bona, 
as  to  a  moiety  of  the  judgment,  does  not  negative  the  presump- 
tion that  the  defendants,  J.  A.  H.  &  Co.,  had  property  in  some 
other  county  in  this  State,  within  the  jurisdiction  of  said  munici- 
pal court. 

It  is  incumbent  on  an  endorsee  of  a  promissory  note,  in  a  suit 
against  an  endorser,  to  negative  in  his  declaration  every  pre- 
sumption of  property,  either  legal  or  equitable,  in  the  maker  of 
such  note. 

5.  The  general  allegation  of  insolvencj^,  in  the  third  count,  is 
not  sufficient  (even  had  the  same  been  well  alleged)  to  authorize 
the  institution  of  this  suit.  It  is  incumbent  on  an  endorsee,  in 
a  case  where  an  excuse  for  want  of  diligence  is  relied  on,  to  allege 
affirmatively,  that  a  suit  would  have  been  unavailing,  for  the  rea- 
son or  cause  speciiied  in  the  statute;  for  example,  that  the  suit 
against  the  makers,  at  the  first  term  of  the  court  which  occurred 
after  the  note  became  due,  would  have  been  unavailing,  because 
the  makers  are  altogether  insolvent.    P.  L.  483 ;  Gale's  stat.  526. 

J.  PussELL  Bullock  and  Edward  Keating,  for  the  defendant 
in  error:  Diligence  is  shown.     Breese  53. 

1.  The  averment  in  the  third  count  shows  that  the  institution 
of  a  suit  would  have  been  unavailing,  and  that  the  defendant  in 
error  conformed  to  the  statute  concerning  promissory  notes. 
Thompson -y.  Armstrong,  Breese  23;  Lusk  v.  Cook,  Breese  53; 
Humphreys  v.  Collier  et  al.^  1  Scam.  47. 

2.  A  return  of  nulla  hona,  upon  an  execution  issued  to  the 
county  of  the  defendant  in  execution,  is  'prhna  facie  evidence 
that  the  defendant  has  no  property  in  the  State,  and  is  conclusive 
evidence  of  no  property  in  the  county. 

3.  A  ca.  sa.  cannot  issue  in  this  State,  except  upon  affidavit 

that  the  defendant  refuses  to  surrender  his  or  her  estate, 
[*359]  lands,  tenements,  goods,  or  chattels.     Although  a  defend- 
ant does  possess  equitable  assets,  a  ca.  sa.  cannot  issue 
unless  the  above  affidavit  is  tiled.     P.  L.  351;  Gale's  stat.  345. 
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4.  It  would  be  difficult  to  imagine  a  case  in  which  an  execu- 
tion against  the  body  could  be  taken  out  under  the  statute,  against 
an  honest  man. 

The  laws  of  Kentucky  differ  from  our  own,  and  the  course  to 
be  pursued  by  the  holder  in  order  to  charge  the  endorser,  is  gov- 
erned not  by  a  statute  similar  to  our  own,  but  by  decisions  of  the 
Kentucky  supreme  court,  under  a  statute  prescribing  no  positive 
rules  to  the  holder.     Bank  U.  S.  v.  Tyler,  4  Peters  382. 

5.  The  first  count  inferentially  charges  that  the  note  had  not 
been  paid.  The  second  and  third  counts  charge  that  fact  posi- 
tively. The  general  breach  at  the  conclusion  of  the  declaration 
is  sufficient.  1  Chit.  Plead.  290;  1  Wilson  33;  3  Maule  & 
Selw.  150. 

The  same  count  does  not  charge  both  the  insolvency  of  the 
makers,  and  the  fact  that  110  dollars  were  made  from  them,  but 
if  it  did,  there  would  be  no  inconsistency,  since  a  man  can  easily 
be  sup])0sed  to  have  only  110  dollars,  and  be  insolvent,  that 
being  paid  over.  • 

6.  A  sheriff  is  a  sworn  officer.  It  is  to  be  presumed  if  a 
defendant  has  property  in  his  county,  that  the  sheriff  would  as- 
certain the  fact;  since  by  law  he  is  obliged  to  make  diligent 
search  for  the  property  of  the  defendant  in  the  execution;  and 
his  return  would  therefore  be  evidence  that  the  defendant  had 
no  property  in  the  county,  and  jprima  facie  evidence  none  in  the 
State. 

The  assignee  is  only  bound  to  follow  the  maker  as  specified  by 
the  statute.  The  first,  second,  and  third  counts  each  showed  that 
this  had  been  done  in  this  case, 

7.  The  allegation  in  the  third  count  charges  insolvency  affir- 
matively, and  nearly  in  the  words  of  the  statute.  It  rebuts  all 
idea  of  ]iroperty  in  the  makers  of  the  notes,  as  also  all  idea  of 
the  possibility  of  the  money's  being  made  by  suit. 

8.  Should  either  of  the  counts  be  good,  the  judgment  must 
be  for  the  defendant  in  error. 

J.  Young  Scammon  also  appeared  for  the  plaintiffs  in  error, 
and  George  T.  M.  Davis,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  error 
assigned  questions  the  sufficiency  of  the  declaration  in  this  cause, 
and  the  decision  of  the  circuit  court  in  overruling  the  demurrer 
to  the  declaration. 

Upon  a  critical  examination  of  the  first  two  counts  of  the  dec- 
laration, we  can  perceive  no  defects.  The  averments  are 
full  and  broad,  as  to  the  use  of  due  diligence  to  recover  [^360] 
the  money  of  the  makers  of  the  note  sued  on,  and  the  alle- 
gations, in  that  respect,  are  also  sufficient,  because  they  show 
that  diligence  by  suit,  judgment,  and  an  execution  returned  nul- 
la hona,  as  to  a  portion  of  the  amount  of  the  note,  which  could 
not  b.e  collected. 
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The  third  count  of  the  declaration  avers,  the  entire  insolvency 
of  the  maker,  and  that  the  institution  of  a  suit  at  law  to  recover 
the  amount,  at  the  time  the  note  became  due,  would  have  been 
unavailing. 

This  was  sufficient.  The  demurrer  being  general  to  all  the 
counts,  the  decision  of  the  circuit  court  would  have  been  correct 
on  this  count  alone,  had  the  first  two  been  defective.  But  we 
perceive  no  reason  for  disturbing  the  judgment  on  the  demurrer, 
in  reference  to  all  the  counts.  The  judgment  of  the  court  below 
is  affirmed  with  costs. 

Judgment  affi,rmed. 

Note.  See  Harmon  et  al.  v.  Thornton,  ante  351 ;  Saunders  v.  O'Briant,  post 
369 ;  Campbell  ■».  Humphries,  post,  478 ;  Appendix,  A. 
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OP  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  ILLINOIS, 

BELITEBED 

DECEMBER  TERM,  1840,  AT  SPRINGFIELD. 


The  People  of  the  State  of  Illinois,  ex  rel.  James  M.  Duncan, 
Clerk  of  the  Supreme  Court,  v.  James  B.  Needles,  late  Sheriff 
of  Monroe  County. 

Motion  for  Attachment. 

1.  Sheriff — in  default  as  to  return — rule  to  return.  In  this  case  it  was 
held,  that  where  a  sheriff  or  other  officer  neglects  or  fails  to  return  a  fee  bill, 
execution,  or  other  process,  the  practice  is,  in  the  first  instance,  to  take  a  rule 
against  him  to  return  the  same ;  and  that  it  is  irregular  to  issue  a  rule,  in  the 
first  instance,  to  show  cause  why  an  attachment  should  not  issue. 

2.  . .  rule  to  return  process — evidence  of  receipt.      Held,  also,  that  an 

affidavit  of  the  relator,  setting  forth,  "  that  he  transmitted  to  James  B.  Needles, 
late  sheriff  of  Monroe  county,  for  collection,"  the  fee  bills  and  executions,  was 
sufficient  evidence  of  their  having  come  to  the  hands  of  the  defendant,  upon  a 
motion  for  a  rule  against  him,  to  return  the  same. 

F.  Forman,  for  the  relator. 
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JosiAH  L.  James  et  al.  v.  Joseph  Hughill. 

Appeal  from  Tazewell. 

1.  Certiorari — diminution  of  record.  In  this  cause  (judgment  having 
been  rendered  by  default  in  the  court  below)  a  writ  of  certiorari  was 
granted  to  the  court  below,  on  the  ground,  that,  subsequent  to  the  tak-  [*362] 
ing  of  the  appeal  herein,  the  court  below  had  permitted  the  sheriff,  who 
served  the  process  upon  the  defendants  below,  to  amend  his  return,  by  adding 
his  signature  thereto,  which  he  had  before  omitted;  and  such  amendment 
had  been  made  since  the  record  had  been  transmitted  to  this  court,  (a) 

S.  T.  Logan,  for  the  ap2)ellants.    E.  D.  Baker,  for  the  ap- 
pellee. 


The  People  of  the  State  of  Illinois,  ex  rel.  Joseph  Stettinus 
and  David  A.  January  v.  Joseph  Cloud,  Clerk  of  the  LaSalle 
Circuit  Court. 

Motion  for  a  Writ  of  Mandamus. 

1.  Mandamus — to  issue  execution.  Where  a  judgment  was  rendered  in  the 
circuit  court  against  the  defendant,  and  on  the  last  day  of  the  term  of  the 
court  at  which  the  judgment  was  rendered,  a  motion  was  made  to  set  it  aside, 
and  grant  a  new  trial,  and,  before  any  decision  was  had  on  the  motion,  the 
court  adjourned ;  and  on  application  of  the  plaintiffs,  the  clerk  of  the  court  re- 
fused to  issue  execution,  because  the  motion  was  undecided;  the  supreme 
court  granted  an  alternative  mandamus,  requiring  the  clerk  to  issue  execution, 
or  show  cause  for  his  refusal. 

2.    alternative  before  peremptory.      A  motion  for  a  peremptory  writ,  in 

the  first  instance,  was  refused.  (&) 

Judgment  was  rendered  in  favor  of  the  relators  against  David 
"Wells,  at  the  November  term,  1840,  of  the  La  Salle  circuit  court, 
the  Hon.  Thomas  Ford  presiding,  for  $460.44,  and  costs  of  suit; 
and  on  the  last  day  of  said  term,  the  defendant  moved  the  court 
to  set  aside  the  judgment  and  grant  a  new  trial,  but  before  any 
decision  was  had  on  the  motion,  the  court  adjourned. 

The  relators  requested  the  clerk  to  issue  an  execution  upon  the 
judgment,  which  he  declined  doing;  on  the  ground,  that  the  mo- 
tion for  a  new  trial  was  not  disposed  of. 

The  relators  presented  these  facts  to  this  court,  and  obtained 
an  alternative  mandamus.,  requiring  the  clerk  to  issue  execution, 
or  show  cause  why  he  refused  so  to  do,  by  the  first  day  of  Feb- 
ruary, 1840.  The  motion  for  a  peremptory  writ,  in  the  first  in- 
stance, was  refused. 

J.  D.  Caton,  for  the  relators. 

Cases  Citing  Text.  111.,  66,  68. 

(o)  Supreme  court  will  award  writ  (&)  See  R.S.1874,  Mandamus,  eh.  87; 

of  certiorari  where  it  is  properly  made  S.  &  C's  Stats,  p.  1584 ;  Cothran's  Stats. 

to  appear  that  there  is  diminution  of  (1885)  p.  963. 
the  record.    Schirmer  b.  People,  40 
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[*363]    Gardiner  T.  Gorham  et.  ah.  v.  Francis  Peyton. 
Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Promissory  note — assignor  affected  with  notice  of  consideration  failed. 
In  an  action  by  the  assignee  against  the  maker  of  a  promissory  note,  it  is  a 
good  defense,  that  the  note  was  given  in  consideration  of  a  tract  of  land,  and 
that,  at  the  time  of  the  making  of  the  note,  it  was  expressly  understood  and 
agreed  between  the  payee  and  defendant,  that  he  should  not  be  called  on  for 
the  payment  of  the  note,  until  the  payee  should  obtain  a  patent  from  the 
United  States  for  the  said  land,  which  he  expected  would  be  obtained  before, 
or  at  furthest,  at  the  maturity  of  the  note ;  that  the  assignee,  at  the  time  of  the 
transfer  of  the  note  to  him,  had  notice  of  the  consideration  of  the  note,  and 
of  said  agreement,  and  promised  that  he  would  not  sue  the  defendant ;  and 
that  the  payee  had  not  obtained  a  patent  for  the  land.,  although  a  full  consid- 
eration was  paid  for  the  note  by  the  assignee,  {a) 

2.  Evidence— crc(?^■6^7^71/.  The  want  of  recollection  of  one  witness  cannot 
rebut  the  positive  testimony  of  another.  (6) 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellants,  npon  the  following  promissory  note : 

"  $1000.  Thirteen  months  after  date,  value  received,  we  prom- 
ise to  pay  J.  B.  Beaubien,  or  order,  the  sum  of  one  thousand 
dollars,  with  interest,  at  six  per  cent. 

"  Gorham  &  Durley. 

"  Chicago  30th  July,  1836." 

On  the  back  of  said  note  was  the  following  assignment: 

"  For  value  received,  I  hereby  assign  the  within  note  to  Fran- 
cis Peyton.  J.  B.  Beubien. 

"  Chicago,  2Ath  Aug.  1837." 

The  cause  was  tried  at  the  April  term,  1838,  of  the  court  be- 
low, the  Hon.  Thomas  Ford  presiding.  Judgment  was  rendered 
against  the  defendants,  for  the  $1125,  from  which  they  appealed 
to  this  court. 

J.  D.  Caton,  J.  Y.  ScAMMON,  and  N,  B  Judd,  for  the  ap- 
pellants. Caton  contended,  that  in  addition  to  the  evidence 
showing  that  the  appellee  had  notice  of  the  consideration  of  the 
note  at  the  time  of  the  assignment,  the  note  was  transferred  after 
it  became  due,  a  month  at  common  law  being  a  lunar  month. 
He  cited  3  Stark.  Ev.  1838-39;  Chit,  on  Bills  325-26;  R.  L. 
483-84. 

Giles  Spring  and  Francis  Peyton,  for  the  appellees. 

Cases  Citing  Text.  at  his  own  risk ;  Gorham  «.  Peyton, 

(a)  Purchaser  of  land,  in  absence  of  overruled  so  far  as  it  conflicts  with 

promise  of  vendor  to  convey  particu-  this  rule.    Stookey  v.  Hughes,  18  111. 

lar  title  and  in  absence  of  fraud,  takes  55,  57. 

title  at  his  own  risk,  and  when  sued  (6)  Testimony  of  witness,  with  pro- 

on  note  given  for  land  can  not  set  up  per  opportunity  of  knowing,  that  per- 

defects  in  title  as  failure  of  considera-  son  did  not  strike  blow,  is  positive  evi- 

tion ;  Gorham  v.  Peyton,  held  not  con-  dence,    and    is    as  much  entitled  to 

flict  with  this  rule.  Owings  v.  Thomp-  weight  as  evidence  of  other  witnesses, 

son,  3  Scam.  502,  507.    In  absence  of  who  testify  that  he  did  strike    blow, 

warranty  or  fraud,  vendee  takes  title  Coughlin  v.  People,  18  111.  266,  268. 
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Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court : 
This  case  differs  from  those  usually  brought  up  for  review,  inas- 
much as  the  questions  presented  for  adjudication  are  these  of 
fact,  and  not  of  law.  The  action  was  brought  by  Peyton,  as 
assignee  of  Beaubien,  against  Gorham  &  Durley,  on  a 
note  made  by  them  to  Beaubien.  The  defence  set  up  by  [*364] 
the  defendants  is,  first,  a  want  of  consideration,  and  that 
the  plaintiff  knew  the  fact,  at  the  time  the  note  was  assigned  to 
him;  secondly,  that  the  consideration  for  the  note  was  a  part  of 
Beaubien's  Addition  to  the  touni  of  Chicago,  for  which  Beaubien 
was  to  give  a  good  and  sufficient  deed,  which  was  to  be  founded 
on  a  patent  from  the  United  States  to  Beaubien,  at  the  time  the 
note  became  due;  and  that  Beaubien  never  did  obtain  a  patent 
from  the  United  States,  and  never  did  give  the  title  stipulated 
for,  and  that  the  plaintiff  was  well  advised  of  these  facts  at  the 
time  of  the  assignment. 

The  whole  case  was  submitted  to  the  court,  without  the  inter- 
vention of  a  jury.  The  court  acted,  therefore,  in  the  twofold 
character  of  a  court  and  jury,  and  its  decision  upon  the  facts  of 
the  case  is,  therefore,  entitled  to  the  same  weight  as  that  of  a 
jury;  and  we  would  not  disturb  the  decision  in  this  case,  if  the 
evidence  upon  which  it  was  founded,  was  either  inconclusive,  con- 
tradictory, or  doubtful;  but  we  can  not  regard  it  as  such.  The 
characters  of  the  witnesses  are  unimpeached,  and  their  testimony 
is  full,  direct,  and  positive  in  support  of  the  issue.  Hartzell 
testifies,  that  "he  was  present  when  the  note  was  given  by  Gor- 
ham &  Durley  to  Beaubien ;  and  that  the  consideration  for  it  was 
a  part  of  Beaubien's  Addition  to  Chicago,  and  that  it  was  ex- 
pressly understood  and  agreed  between  Beaubien  and  the  defend- 
ants, that  they  should  not  be  called  on  for  the  payment  of 
the  note  until  Beaubien  should  obtain  a  patent  from  the  United 
States,  for  the  said  land,  which  Beaubien  expected  would  be  done 
before,  or,  at  furthest,  as  early  as  the  maturity  of  the  note." 

Beaubien  testified,  that  "  he  had  not  obtained  a  patent  for  the 
land  referred  to." 

Markoe  swore,  that  "  he  was  present  at  the  negotiation  for  the 
transfer  of  the  note  from  Beaubien  to  the  plaintiff,  and  that  Beau- 
bien, at  the  time  of  the  transfer  of  the  note,  expressly  stated  to  the 
plaintiff,  that  the  note  was  given  by  said  defendants  to  said  Beau- 
bien, for  some  lots  in  '  Beaubien's  Addition  to  Chicago ;  '  and  that 
it  was  agreed,  at  the  time  said  note  was  given,  between  the  said 
Beaubien  and  the  said  defendants,  that  the  said  defendants  should 
not  be  called  upon  tor  the  payment  of  the  said  note,  until  the  said 
Beaubien  should  be  able  to  put  said  defendants  in  possesion  of 
said  land,  and  the  said  defendants  should  be  put  in  possession  of 
said  lots;  that,  at  the  time  aforesaid,  the  said  Beaubien  stated  to 
said  plaintiff,  he  would  not  have  him  sue  the  said  defendants  on  the 
[24— Scam.     Yol.  2.] 
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said  note,  for  all  of  his  '  Reserve,'  or  all  of  his  Addition  to  Chi- 
cago, until  he  could  put  them  in  possession ;  that  said  plaintiif  at, 
that  time,  expressly  agreed,  that  he  would  not  sue  the  said  de- 
fendants  on  the  said  note." 

This  was  all  the  evidence  given  in  the  case,  except  the 
[*365]  additional  statement  of  Beaubien,  that  the  note  was  as- 
signed for  a  full  consideration,  and  that  he  did  not  recol- 
lect having  made  the  statements  imputed  to  him  by  Markoe. 
This  want  of  recollection,  however,  can  not  rebut  the  positive  testi- 
mony of  Markoe.  A  witness  may  not  remember  what  was  said, 
but  he  can  not  recollect  that  which  was  not  said.  Markoe  could 
not  have  remembered  the  statement  of  Beaubien,  had  it  not  been 
made;  his  testimony  must,  therefore,  be  true,  or  wilfully  false, 
while  Beaubien's  testimony  may  be  in  strict  accordance  with  his 
recollection;  yet,  owing  to  the  treachery  of  his  memory,  untrue, 
in  fact.  According  therefore  to  the  rules  of  evidence,  the  affirma- 
tive testimony  of  Markoe  must  outweigh  the  negative  testimony 
of  Beaubien,  who  does  not  say  that  he  did  not  inform  the  plain- 
tiff for  what  consideration  the  note  was  given ;  but  merely,  that 
he  does  not  remember  to  have  done  so. 

From  all  the  evidence  in  the  case,  we  are  forced  to  the  conclu- 
sion, that  the  consideration  for  which  the  note  was  given  was 
never  received  by  the  defendants ;  nor  can  we  come  to  any  other 
conclusion,  than  that  the  character  of  the  consideration  w^as  com- 
municated to  the  plaintiff,  at  the  time  the  note  was  assigned  to 
him.  If  the  evidence  would  admit  of  a  rational  doubt  upon  this 
point,  it  would  become  necessary  to  enquire,  whether,  in  this 
case,  it  was  incumbent  upon  the  defendant  to  prove  this  fact,  in 
order  to  make  out  his  defence,  but  we  believe  the  evidence  to  be 
so  conclusive  upon  this  point,  as  to  supersede  the  necessity  of  this 
enquiry. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 
rendered  for  the  defendant  for  costs. 

Judgni^ent  reversed. 


Jeremiah  A.  Townsend  and  Mary  C.  Townsend  et  al.  v.  Stephen 
Griggs,  Treasurer  of  the  Alton  Manufacturing  Company. 

Error  to  Madison. 

1.  Process — insufficient  return.  The  return  of  the  sheriff  upon  a  summons 
in  chancery,  stated  that  the  same  was  executed  by  leaving  true  copies  thereof  at 
the  residence  of  the  defendants,  in  the  hands  of  white  persons  over  fourteen 
years  of  age,  after  having  explained  to  them  the  contents  thereof :  Held,  that 
the  return  was  not  sufficient. 

2.     requisite  of  return  of  summons.   Where  a  summons  in  chancery  is 

served  by  leavmg  a  copy  at  the  residence  of  the  defendant,  the  return  of  the 
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officer  must  show  that  the  person  with  whom  the  summons  was  left,  was 
of  the  family  of  the  defendant,    (a) 

This  was  a  suit  in  chancery,  by  the  defendant  in  error,  against 
the  plaintiffs  in  error,  in  the  Madison  circuit  court,  to  foreclose  a 
mortgage.  The  return  of  the  sheriff  upon  the  summons,  stated 
that  he  had  executed  the  same,  "  by  leaving  true  copies  of 
this  writ  at  the  residence  of  the  within  named  Jeremiah  p366] 
A.  TowNSEND  and  Mary  C.  Townsend,  in  the  hands  of 
white  persons  over  fourteen  years  of  age,  after  having  explained 
to  them  the  contents  thereof." 

At  the  return  term  of  the  process  (February  term,  1840)  the 
defendants  were  defaulted,  and  a  decree  pro  confesso  entered 
against  them. 

At  the  August  term,  1840,  of  the  court  below,  the  Hon.  Sidney 
Breese  presiding,  the  defendants  filed  affidavits,  showing  that 
they  had  no  residence  in  Alton  at  the  time  of  the  alleged  sei-vice 
of  process  upon  them,  and  that  the  copies  of  the  summons  were 
left  at  the  residence  of  a  Mr.  Hart;  and  that  Townsend  had  no 
notice  of  the  pendency  of  the  suit,  until  after  the  adjournment  of 
the  term  of  the  court  in  which  the  decree  was  entered ;  and  moved 
to  set  aside  the  decree.  The  motion  was  overruled,  and  the  de- 
fendants excepted  to  the  opinion  of  the  court,  and  brought  the 
cause  to  this  court  by  writ  of  error. 

G.  T.  M.  Davis,  for  the  plaintiffs  in  error.  A.  T.  Bledsoe, 
for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court.  (Lockwood, 
justice,  was  not  present  at  the  argument  of  this  cause.)  The 
service  of  the  process  on  Townsend  and  wife,  is  clearly  defective. 
The  4th  section  of  the  act  prescribing  the  mode  of  service,  de- 
clares that  a  copy  of  the  summons  shall  be  "  left  at  the  usual 
place  of  abode  of  the  defendants,  with  some  white  person  of  the 
family,  of  the  age  of  ten  years  or  upwards,  and  informing  such 
person  of  the  contents  thereof."  (ll.  L.  119;  Gale's  Stat.  139.) 
The  return  in  this  case  is  defective.  It  does  not  show  the  copy  to 
have  been  left  with  any  person  of  "the  family."  The  broad 
grounds  of  service  given  by  the  statute,  require  a  rigid  adherence 
to  its  letter  and  import.  For  aught  that  appears  by  the  return, 
the  persons  with  whom  the  copy  was  left,  may  have  had  no  con- 
nection with,  or  knowledge  of,  the  family  of  the  defendants,  or 
the  defendants  themselves.     It  does  not  become  necessary  to  look 

Cases  Citing  Text.  ing  copy  with  person  not  member  of 
(a)  Return  of  service  should  show  defendant's  family  is  void.  Boyland 
time  and  manner  of  service  and  on  v-  Boyland,  18  111 ,  551,  552.  Return 
whom  served.  Belingall  v.  Gear,  3  held  void  for  general  lack  of  statutory 
Scam.  575,  576.  Name  of  person,  with  requisites.  Divilbiss  v.  Whitmire,  20 
whom  officer  leaves  copy  of  summons.  111.,  425,  426.  Summons  to  husband 
should  be  stated  in  return.  Mont-  and  wife  must  be  served  on  wife  as 
gomery  ».  Brown,  2  Gilm.  581.  584.  well  as  on  husband  to  bind  her.  Pig- 
Service  of  chancery  summons  by  leav-  gott  v.  Snell,  59  111.,  106,  108. 
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into  the  depositions  offered  on  the  application  to  set  aside  the 
judgment  in  the  circuit  court.  If  they  were  however  examined,  it 
would  be  seen,  that  the  place  where  the  summons  was  left,  was 
not  the  residence  of  the  defendants ;  nor  did  the  persons  with 
whom  the  same  was  left,  have  any  connection  with  defendants' 
family.  The  necessity,  then,  of  requiring  a  rigid  compliance  with 
the  statute,  as  to  the  mode  of  service,  is  most  manifest. 
The  judgment  of  the  circuit  court  is  reversed  with  costs. 

Judgment  reversed. 

Note.    See  Mitcheltree  t).  Stewart  etal.,  ante  17-20,  and  note ;  Beaubein  u.  Sa- 
bine, 'poit  457. 


[*367]  James  Heaton  v.  Joseph  Kemper. 

Error  to  Edgar. 

1.  QuESTiOH  OF  FACT — obligation  under  covenant.  Under  a  plea  of  per- 
formance,  and  a  special  plea  alleging  a  failure  on  the  part  of  the  plaintiff,  to 
perform  his  part  of  a  dependent  covenant,  the  circuit  court  instructed  the  jurj', 
"  that  what  the  plaintiff  or  defendant  was  bound  to  do,  was  a  matter  of  fact  for 
the  jury  to  determine,  from  the  covenant,  and  the  other  evidence  adduced  by 
the  parties ;  and  that  it  was  not  a  matter  of  law  for  the  court  to  decide ;  "  Held, 
that  the  instruction  was  not  erroneous. 

2.  Instkuction — correct  hut  inapplicable,  refuse.  The  supreme  court  will 
not  reverse  the  judgment  of  a  circuit  court,  for  a  refusal  to  instruct  the  jury 
upon  an  abstract  principle  of  law,  unless  the  applicability  of  such  instruction 
to  the  case  in  issue,  is  shown,    (a) 

This  was  an  action  of  covenant  commenced  by  Heaton  against 
Kemper,  in  the  Edgar  circuit  court,  upon  the  agreement  set  forth 
in  the  following  bill  of  exceptions.  The  declaration  averred  a 
performance  on  the  part  of  the  plaintiff,  of  his  part  of  the  agree- 
ment, and  that  a  large  quantity  of  hides,  of  the  value  of  $1000, 
""  for  want  of  proper  care  on  the  part  of  the  defendant,  did  suffer 
and  a  certain  other  large  quantity  of  hides,"  of  the  like  value, 
"  for  the  want  of  proper  care  on  the  part  of  the  defendant,  did 
spoil." 

The  defendant  pleaded,  first,  that  he  had  kept  and  performed 
his  covenants;  and  secondly,  "  that  there  was  need  and  occasion 
for  divers  tools  and  materials,  to  wit:  one  bark-mill,  one  horse, 
and  one  fleshing-knife,"  &c.,  which  he  requested  the  plaintiff  to 
furnish  him,  but  which  he  neglected  to  do.  The  plaintiff  replied, 
that  he  did  furnish  the  tools  and  materials  mentioned  in  the  de- 
fendant's special  plea,  and  took  issue  to  the  country.  The  cause 
was  tried  at  the  June  term,  1840,  before  the  Hon.  Justin  Harlan 
and  jury,  and  a  verdict  rendered  for  the  defendant.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  the  following  bill  of 
exceptions  taken : 

Cases  Citing  Text.  Instructions  should  be  true  and  rele- 

(a)  Rule,  stated  in  head  note,  en-  vant.     Newkirk  v.   Cone.,  18  111.,  419, 

forced.      Cummings  v.  McKirmey,  4  454. 
Scam.  57,  60. 
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"  Be  it  remembered,  that  on  the  trial  of  the  above  entitled 
cause,  the  plaintiff  pi-oduced  and  read  to  the  jury,  in  evidence, 
the  following  indenture,  which  was  the  writing  declared  on  in  the 
above  cause: 

"April  5tli,  1837.  This  day  enter  into  an  agreement  between 
Joseph  Kemper  of  the  one  part,  and  James  Heaton  of  the  other 
part.  Joseph  Kemper  binds  himself  to  carry  on  the  tanning 
business  for  the  said  Heaton,  one  year;  and  binds  himself  to  be 
attentive  and  careful  that  no  hides  spoil  or  suffer,  on  his  part,  for 
the  term  of  one  year.  For  such  consideration,  the  said  Heaton 
binds  himself  to  give  said  Kemper  $200,  and  furnish  him  with  a 
house  and  garden,  and  lire  wood,  and  forty  bushels  ot  corn,  and 
one  barrel  of  flour,  as  he  may  want  it;  in  the  course  of  the  year. 
Said  Heaton  binds  himself  to  furnish  necessary  tools  and  materials 
to  carry  the  business  on.  Kemper  binds  himself  to  commence 
on  or  before  the  15th  of  April,  1837,  and  continue  one 
year.  And,  also,  the  said  Heaton  binds  himself  to  pay  [*368] 
one  hundred  dollars  in  six  months. 

Joseph  Kemper,         [seal.] 
James  Heaton,  [seal.]" 

And  after  the  evidence  had  been  gone  through  on  both  sides, 
the  plaintiff,  by  his  counsel,  moved  the  following  instruction  : 
"  that  if  any  thing  was  necessary  to  be  done  to  carry  on  the  tan- 
ning business  aforesaid,  which  was  not  expressly  provided  for  in 
the  covenant,  that  the  same  should  have  been  performed  by  the 
defendant ;  "  which  instruction  the  court  refused  to  give ;  but  in- 
structed the  jury,  "that  what  the  plaintiff  or  defendant  was  bound 
to  do,  w^as  a  matter  of  fact  for  the  jury  to  determine  from  the 
said  covenant,  and  the  other  evidence  adduced  by  the  parties ;  and 
not  a  matter  of  law  for  the  court  to  decide."  To  which  said 
opinions  of  the  court,  in  refusing  the  plaintiff's  instruction,  and 
in  giving  the  last  mentioned  instruction,  the  plaintiff,  by  his 
counsel,  excepts,  and  asks  that  this,  his  bill  of  exceptions,  be 
signed,  and  sealed,  and  made  part  of  the  record,  which  is  done. 

J.  Harlan." 

Garland  B.  Shellady  and  U.  F.  Linder,  for  the  plaintiff  in 
error.     O.  B.  Ficklin,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  In  this 
case,  the  only  points  presented  for  our  consideration,  arise  out  of 
the  instruction  prayed  for  by  the  plaintiff,  on  the  trial  of  the 
cause,  which  was  refused  to  be  given,  and  the  instruction  given 
by  the  circuit  court. 

Under  the  issues  joined  in  the  cause,  it  is  conceived  that  the  in- 
struction asked  was  not  pertinent  to  those  issues. 

The  only  questions  for  the  jury  to  determine,  were  the  per- 
formance of  the  covenants,  or  an  excuse  for  their  non-perform- 
ance, by  either  party,  and  the  consequences  resulting  therefrom. 

This  was  matter   of   evidence.     The  jury   were  properly   in- 
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stmicted,  that  what  was  obligatory  for  the  parties  to  do  under 
the  covenants,  was  to  be  determined  by  the  covenants  themselves, 
and  the  testimony  given. 

We  can  perceive  no  error  in  this  instruction;  nor  do  we  per- 
ceive any  injury  arising  from  the  refusal  to  give  the  abstract  in- 
struction asked  by  the  plaintiff.  Indeed,  there  is  nothing  appear- 
ing in  case,  for  none  of  the  evidence  is  preserved,  which  shows, 
even  in  a  remote  degree,  the  applicability  of  the  instruction  asked. 
We  are  of  opinion  that  the  judgment  should  be  affirmed,  with 
costs. 

Judgment  affirmed. 


[*369]       In  the  matter  of  E.  C.  Fellows,  ex  parte. 

1.  Attorney — enrollment.  "Where  an  attorney  neglects  to  have  his  name 
entered  on  the  roll  of  attorneys,  at  the  date  of  his  license,  he  cannot  afterwards 
have  it  enrolled  nunc  pro  tunc. 

"  Supreme  court,  Deer,  term,  1840. 

"  E.  C.  Fellows,  an  att'y  at  law  of  this  court,  having  obtained 
his  license  in  Sept.  1835,  and  sworn  as  an  att'y  20th  of  March, 
1837,  but  whose  name  was  omitted  to  be  enrolled  by  the  clerk 
till  6th  of  Oct.,  1840,  now  comes  by  J.  Pearson,  also  an  att'y  of 
this  court,  and  moves  this  Honl.  court  to  allow  and  authorize  the 
clerk  of  said  S.  court  to  enter  the  name  of  the  said  E.  C.  Fel- 
lows as  if  enrolled  on  the  20th  of  March,  1837. 

"J.  Peakson,  aWy.'''' 

Wilson,  Chief  Justice :  The  granting  of  this  motion  could  not 
benefit  the  attorney.  It  could  not  affect  his  rights  or  privileges. 
If  he  lias  incurred  any  liability  by  practising  as  an  attorney,  and 
receiving  fees,  before  his  name  was  enrolled,  or  if  he  seeks  to  re- 
cover for  services  performed  as  an  attorney  before  his  name  was 
entered  on  the  roll,  this  court  can  not  aid  him  by  permitting  the 
clerk  to  make  the  entry  nunc  jpro  tunc. 

The  motion  must  be  denied.  Motion  denied. 


HiKAii   Saunders  v.  Lemuel   O'JBkiant. 

Appeal  from  Fulton. 

1.  Inuousek — lUUgence  to  collect,  to  bind.  The  act  in  relation  to  promissory 
notes  makes  the  assignor  liable  only  in  case  the  assignee  has  used  due  diligence 
to  collect  the  money  from  the  maker  of  the  note,     (a) 

Cases  Citing  Text.  note  was  executed  if  maker  can  be 

(a)  To  charge  assignor,  maker  must  served    there.      Bester  v.  Walker,  4 

be  prosecuted  to  insolvency  in  county  Gilm.  3, 13.      Upon    obtaining   judg- 

in  which  he  resides,  or  if  holder    of  ment  against  maker,  execution  should 

note  does  not  know  maker's  residence,  be  issued  first  to    county    in   which 

he  may  elect  to  sue  in  county  where  judgment  was  obtained.    Chalmers  v. 
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2.  what  is  due  diligence.    Due  diligence  does  not  consist  in  merely  in 

stituting  suit  against  the  maker,  and  prosecuting  it  to -judgment.  In  order  to 
show  this  diligence,  it  is  clearly  the  duty  of  the  assignee  to  prove,  that  within 
the  county  where  the  suit  was  commenced,  he  had  used  all  the  means  that  the 
law  had  furnished  him  with,  to  collect  the  money. 

3.  application.      Where    the  plaintiff,  the    assignee    of    a 

promissory  note,  in  order  to  charge  the  assignor,  proved  that  he  had  used  due 
diligence  in  instituting  and  prosecuting  a  suit  to  judgment  upon  the  note,  be- 
fore a  justice  of  the  peace,  and  had  issued  execution  thereon  in  due  season, 
and  delivered  the  same  to  a  constable,  who  had  returned  the  same,  "  no  proper- 
ty found " :  Held,  that  this  did  not  show  the  due  diligence  required  by  the 
statute;  and  that  to  make  the  assignor  liable,  it  should  have  appeared,  that  a 
transcript  of  the  judgment  of  the  justice  had  been  tiled  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in  which  the  suit  was  instituted,  and 
that  execution  had  been  issued  thereon,  from  the  clerk  of  the  circuit  court, 
and  that  it  had  been  returned  by  the  sheriff  of  the  county,  that  the  de- 
fendant in  such  execution  had  no  lands  or  tenements  in  the  county,  out  [*370] 
of  which  the  amount  of  the  note  could  have  been  collected. 

This  was  an  action  commenced  by  O'Briant  against  Saunders, 
before  a  justice  of  the  peace  of  Fulton  county,  and  brought  by 
appeal  into  the  Fulton  circuit  court. 

The  cause  was  heard  in  the  court  below,  at  the  June  term, 
1840,  before  the  Hon.  Peter  Lott.  In  addition  to  the  evidence 
stated  in  the  opinion  of  the  court,  it  appeared,  on  the  trial  in  the 
court  below,  as  is  shown  in  the  bill  of  exceptions,  that  the  maker 
of  the  note,  when  called  upon  by  the  constable  to  pay  the  execu- 
tioD,  said  he  had  "  no  personal  property,  but  he  had  real  proper- 
ty enough."  It  also  appeared  from  the  bill  of  excej^tions,  that 
other  testimony  was  given  in  the  case,  on  the  part  of  the  defend- 
ant, tending  to  show  that  the  maker  of  the  note  was  able  to  pay 
the  same,  and  that  it  might  have  been  collected  from  him. 

O.  H.  Browning,  for  the  appellant.  Wm.  Elliot,  Jk.,  for  the 
appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of,  assumpsit  commenced  by  O'Briant,  as  assignee 
of  a  promissory  note,  against  Saunders,  the  assignor.  The  cause 
was  tried,  by  consent  of  parties,  by  the  court,  without  a  jury.  On 
the  trial  of  the  cause  in  the  court  below,  O'Briant,  in  order  to 
prove  that  he  had  used  due  diligence  to  collect  the  money  from 
Samuel  Porter,  who  was  the  drawer  of  the  note,  gave  in  evidence 
a  judgment  obtained  before  a  justice  of  the  peace  against  Porter, 
and  an  execution  issued  thereon,  which  had  been  returned  by  the 
constable,  "  no  property  found."  On  this  testimony,  the  court 
below  gave  judgment  in  favor  of  O'Briant,  against  Saunders. 
Was  this  due  diligence?  Due  diligence  does  not  consist  in  mere- 
ly instituting  suit  against  the  drawer,  and  prosecuting  it  to 
judgment.     If  the  assignee  may  stop  when  he  has  obtained  judg- 

Moore,  22  111.  359,  362.  Allowing  six-  prove  insolvency  of  maker,  hearsay 
ty  days  to  elapse  between  rendition  of  evidence  that  land  he  claims  to  own 
judgment  against  maker  of  note  and  is  mortgaged  is  inadmissible.  Wind- 
issue  of  execution  is  negligence,  heim  v.  Ohlendorf,  3  Bradw.  436,  441. 
Rives  V.  Kumler.  27  111.  290,  292.    To 


371  McCoNNEL  V.  Rp:ed.  [Dec.  T. 

Syllabus. 

ment  against  the  drawer,  as  contended  for  by  O'Briant's  counsel, 
the  very  object  of  bringing  a  suit  would  be  defeated.  The  life 
of  a  judgment  is  the  execution,  which  puts  the  plaintiff  in  pos- 
session of  the  object  sought  by  the  suit;  it  was  consequently  nec- 
essary to  obtain  execution,  and  show,  by  its  regular  return,  that 
efforts  had  been  made  to  collect  the  money.  But  in  consequence 
of  the  limited  jurisdiction  of  a  justice  of  the  peace,  real  property 
camiot  be  reached  by  an  execution  issued  by  him.  To  remedy 
this  defect,  the  29th  section  of  the  "  Act  concerning  Justices  of 
the  Peace  and  Constables,"  provides,  that  "  When  it  shall  appear 
by  the  return  of  the  execution,  issued  as  aforesaid,  that  the  de- 
fendant has  not  personal  property  sufficient  to  satisfy  the  debt 
and  costs  within  the  county,  in  which  judgment  was  rendered; 
and  it  is  desired  by  the  plaintiff  to  have  the  same  levied  on 
[*371]  real  property  in  that  or  any  other  county,  it  shall  be  law- 
ful for  the  justice  to  certify  to  the  clerk  of  the  circuit 
court  of  the  county  in  which  such  judgment  was  rendered,,  a 
transcript,  which  shall  be  filed  by  said  clerk,  and  the  judgment 
shall  thenceforward  have  all  the  effect  of  a  judgment  of  the  said 
circuit  court,  and  execution  shall  issue  thereon,  out  of  that  court, 
as  in  other  cases."     (E.  L.  39i;  Gale's  Stat.  409.) 

The  act  relative  to  promissory  notes,  only  makes  the  assignor 
liable  in  case  the  assignee  has  used  due  diligence  to  collect  the 
money  from  the  maker  of  the  note.  In  order  to  show  this  dili- 
gence, it  was  clearly  the  duty  of  the  assignee  to  prove,  that  with- 
in the  county  where  the  suit  was  commenced,  he  had  used  all  the 
means  that  the  law  had  furnished  him  with,  to  collect  the  money. 
It  was  consequently  incumbent  on  O'Briant  to  prove  that  an  ex- 
ecution had  been  issued  from  the  clerk  of  the  circuit  court,  and 
that  it  had  been  returned  by  the  sheriff  of  the  county  of  Fulton, 
that  Porter  had  no  lands  or  tenements  in  the  county,  out  of 
which  the  amount  of  the  note  could  have  been  collected.  For 
want  of  this  evidence,  the  judgment  is  reversed  with  costs. 

JudgTYient  r&uersed. 

Note.    See  Appendix,  A.    See  also  Harmon  v.  Tkornton,  ante,  351 ;  Raplee 
V.  Morgan,  post,  561. 


John  Doe,  ex  dem.  Murray  McConnel  v.  Mabo  M.  L.  Reed. 

Appeal  from  Morgan. 

1.  Acknowledgment — certificate.  Under  tlie  stati^te  of  this  state,  it  is  suf- 
ficient for  the  officer  taking  an  acknowledgment  of  the  making  of  a  deed,  to 
certify,  in  his  certificate,  that  the  grantor  personally  came  before  him,  and 
acknowledged  the  deed  to  be  his  voluntary  act  and  deed,  for  the  uses  and  pur- 
poses therein  mentioned ;  and  that  the  grantor  was  personally  known  to  the 
officer,  to  be  the  same  person  that  executed  the  deed,  and  the  identical  T.  A. 
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of  the  county  where  the  deed  was  executed ; —  (a)  and  such  a  certificate  en- 
titles the  deed,  when  recorded,  to  be  read  in  evidence,  without  proof  of  its  ex- 
ecution. 

2.  Deed — not  acknowledged  is  valid  inter  partea.  A  deed,  whether  it  be  ac- 
knowledged and  recorded  or  not,  is  valid  between  the  parties. 

3.  unrecorded — proof  of  execution.      Where  a  deed  is  unrecorded,  its 

execution  may  be  proved  by  a  subscribing  witness,  and  upon  such  proof  being 
made,  is  admissible  in  evidence. 

This  cause  was  tried  at  the  October  term,  1837,  of  the  Morgan 
circuit  court,  the  Hon.  Jesse  B.  Tliomas  presiding. 

M.  McCoNNEL,  for  the  appellant. 

Wm.  Thomas,  for  the  appellee,  contended  that  the  judg- 
ment of  the  circuit  court  was  correct,  although  the  judg-  [*372] 
ment  might  have  been  the  result  of  erroneous  decisions, 
or  predicated  upon  erroneous  grounds. 

That  the  deed  from  Arnett  to  the  lessor  of  the  plaintiff,  was 
properly  rejected  by  the  circuit  court,  for  the  reason  that  the  cer- 
tificate of  acknowledgment  endorsed  thereon  was  insufficient;  in 
not  stating  that  Arnett,  the  grantor,  was  personally  known  to  the 
justice,  to  be  the  real  person  who,  and  in  whose  name,  the  ac- 
knowledgment was  proposed  to  be  made;  and  in  not  stating  that 
Arnett  was  personally  known  to  him  to  be  the  person  whose 
name  is  subscribed  to  the  deed,  as  having  executed  the  same. 

He  further  insisted,  that  the  deed  was  void  for  uncertainty  in 
reference  to  the  description  of  the  land  or  lot  conveyed;  and  that, 
if  the  deed  was  inoperative  as  a  conveyance,  for  any  other  cause, 
the  court  did  right  in  excluding  it  from  the  jury. 

That  it  was  immaterial  to  this  court,  upon  what  reasons  or 
grounds  the  circuit  court  made  the  decision,  if  correct. 

That  a  deed,  purporting  to  convey  an  interest  in  a  tract  of  land, 
must  describe  the  extent  of  that  interest  with  respect  to  the  num- 
ber of  acres  conveyed;  and  that  this  land,  having  been  subdi- 
vided into  town  lots  in  the  town  of  Jacksonville,  the  character  of 
the  land  was  changed  by  such  subdivision,  so  that  it  could  no 
longer  be  known  as  land,  but  must  be  described  by  the  true  name, 
as  town  lots.  He  further  contended,  that  the  deed  was  inopera- 
tive, and  conveyed  no  title  to  the  lot  in  question,  because  there 
was  no  priority  of  estate  between  the  grantor  and  grantee,  and  no 
possession  shown  in  the  grantee.  That  the  deed  from  Arnett  to 
the  lessor  of  the  plaintiff,  conveying  by  the  words,  "  remise,  re- 
lease, and  forever  quitclaim,''  showed  it  to  be  precisely  the  in- 
strument known  to  the  law  as  a  "  release";  and  that,  to  render 
such  an  instrument  operative,  there  must  be  a  priority  of  estate, 
or  there  must  be  possession  in  the  grantee. 

He  cited  the  following  authorities:     1  Shep    Touch.  320-323 ; 

Cases  Citing  Text.  to  statement  of  personal  knowledge  in 

(a)  Statement    in    certificate,    that  form  prescribed  by  statute.    Living- 

"  above  named  mortgagor "'  personally  ston  v.  Kettelle,  1  Gil.  116,  119. 
appeared  before  officer,  is  equivalent 
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2  Coke,  §445-452;  2  Tuck  Black.,  top  page  324;  4  Kent  482; 
6  Coinjii  186,  title  Release\  4  Cruise,  title  Deed^  ch.  4,  side  page 
99,  top  page  72;  Rogers  v.  Shirly,  4  Bibb  355;  14  Petersdortf's 
Abr.,  title  Release^  146-7. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court :  This 
was  an  action  of  ejectment  brought  to  recover  the  possession  of 
lot  No.  113,  in  the  town  of  Jacksonville.  On  the  trial  of  this 
cause,  the  plaintiff  gave  in  evidence  to  the  jury,  the  certificate  of 
the  register  of  the  land  office  at  Springfield,  proving  that  Thomas 
Arnett  did  in  May,  1825,  purchase  the  east  half  of  the  N.  E. 
quarter  of  Sec.  20,  T.  15  i^.,  R.  10  W.,  and  proved  by  witnesses, 
that  lot  1 13,  in  the  town  of  Jacksonville,  is  situated  in,  and  is 
part  of,  said  half  quarter  section  of  land,  and  that  one  Alexander, 

upon  whom  the  original  declaration  was  served,  was  at  the 
[*373]  time  of  service,  in  possession  of  said  lot  No.   113.     The 

plaintiff  then  offered  in  evidence  a  deed,  from  said  Ai-nett 
to  the  lessor  of  the  plaintiff,  for  said  half  quarter  section  of  land, 
which  deed  is  dated  1st  March,  1835,  and  by  which  Arnett,  for 
the  expressed  consideration  of  five  hundred  dollars,  "  remised, 
released,  and  forever  quitclaimed  "  unto  McConnel,  his  heirs  and 
assigns,  all  his  right  to  said  half  quarter  section  of  land,  and  to 
all  and  every  part  of  the  various  lots  and  divisions  of  said  tract  of 
land,  except  a  small  part  therein  described.  On  this  deed  was 
endorsed  an  acknowledgement,  in  the  following  words,  to  wit: 
"  State  of  Illinois,  Morgan  county,  ss.  Personally  came  Thomas 
Arnett  (who,  to  me  is  personally  known  to  be  the  same  person 
that  executed  this  deed,  and  the  identical  Thomas  Arnett  of  said 
county),  before  me  the  undersigned,  an  acting  justice  of  the  peace 
within  and  for  the  said  county,  and  acknowledged  the  foregoing 
deed  to  be  his  voluntary  act  and  deed,  for  the  uses  and  purposes 
in  said  deed  mentioned.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal,  at  my  office,  in  the  county  aforesaid,  this 
21st  day  of  March,  1835.  Mat.  Stacy,  J.  P.  [seal.]  "  There 
was  also  endorsed  on  said  deed,  the  following  certificate,  to  wit: 
"  Filed  21st  March,  1835,  and  recorded  in  the  recorder's  office  of 
Morgan  county.  111.,  in  book  H,  page  154.  D.  Rockwell,  Re- 
corder P  To  admissibility  of  this  deed  in  evidence,  the  defen- 
dant objected,  upon  the  ground  that  the  same  was  not  properly 
certified  by  the  justice  of  the  peace,  to  have  been  properly  ac- 
knowledged by  the  said  Arnett;  which  objection  was  sustained 
by  the  court.  The  plaintiff  then  produced  a  subscribing  witness  to 
the  deed,  and  offered  to  prove  by  said  witness,  the  execution  of 
said  deed,  whereupon  the  defendant  dispensed  with  the  necessity 
of  swearing  said  witness,  and,  making  no  objection  to  the  intro- 
duction of  such  testimony,  admitted  that  said  witness  would,  if 
sworn,  prove  that  said  deed  was  executed  by  said  Arnett;  but  ob- 
jected to  reading  said  deed  to  the  jury,  upon  the  ground  only, 
that  the  deed  being  only  a  release,  was  inoperative,  for  the  reason 
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that  it  had  not  been  proved  bj  the  plaintiff,  that  McConnel  was 
in  possession  of  the  premises  thereby  conveyed,  at  the  date  of 
said  deed;  which  objection,  as  to  the  effect  of  the  deed,  was  over- 
ruled, and  the  deed  read  to  the  jury.  The  plaintiff  then  closed 
his  testimony,  and  the  defendant  offered  to  read  in  evidence  var- 
ious deeds  of  conveyance  for  said  lot  of  land,  to  which  the  plain- 
tiff objected,  because  the  same  did  not  appear  to  be  proved  o^-  ac- 
knowledged and  recorded,  as  required  by  law;  which  objections 
were  allowed  by  the  court,  and  said  deeds  offered  by  the  defen- 
dant were  rejected. 

The  defendant  then  offered  to  prove  the  execution  of  said  deeds 
by  witnesses,  ore  tenus^  to  which  the  plaintiff  objected,  on  the 
ground  that  deeds  could  not  be  legally  authenticated  in  the  man- 
ner proposed,  and  said  objection  was  sustained  by  the 
court;  whereupon  the  defendant  moved  the  court  to  with-  [*374] 
draw  from  the  jury,  the  deed  from  Arnett  to  McConnel, 
which  deed  had  been  admitted  without  objection,  as  to  the  mode 
of  proving  the  same  as  aforesaid ;  w^hich  motion  was  sustained  by 
the  court  below,  and  said  deed  was  rejected  as  evidence,  and 
thereupon  the  jury  gave  a  verdict  for  the  defendant. 

The  errors  relied  on  are,  first,  that  the  court  erred  in  rejecting 
as  evidence,  the  deed  from  Arnett,  because  of  the  alleged  insuffi- 
ciency of  the  certificate  of  acknowledgement;  and,  secondly,  that 
the  court  erred  in  refusing  to  permit  the  plaintiff  below  to  prove 
the  execution  of  Arnett's  deed  by  a  subscribing  witness. 

The  11th  section  of  the  act  concerning  conveyances  of  real 
property,  passed  31st  January,  1827,  declares,  "No  judge  or 
other  officer,  shall  take  the  acknowledgement  of  any  person,  to 
any  deed  or  instrument  of  writing  as  aforesaid,  unless  the  person 
offering  to  make  such  acknowledgment  shall  be  personally  known 
to  him,  to  be  the  real  person  who,  and  in  whose  name,  such  ac- 
knowledgment is  proposed  to  be  made,  or  shall  be  proved  to  be 
such,  by  a  credible  witness;  and  the  judge  or  officer  taking  sucli 
acknowledgment,  shall,  in  his  certificate  thereof,  state,  that  such 
person  was  personally  known  to  him  to  be  the  person  whose  name 
is  subscribed  to  such  deed  or  writing,  as  having  executed  the 
same,"  (R.  L.  132;  Gale's  stat.  150),  &c.  The  evident  object  of 
the  legislature,  in  these  directions  in  relation  to  the  acknowledg- 
ment of  deeds,  is  to  prevent  one  individual  from  personating  an- 
other. This  object  is  fully  accomplished  in  the  certificate  en- 
dorsed on  Arnett's  deed.  The  justice  certifies,  that  he  is  person- 
ally acquainted  with  Arnett;  that  he  knows  that  he  is  the  same 
person  who  executed  the  deed ;  that  he  is  the  identical  Thomas 
Arnett  of  said  county,  meaning  Morgan  county,  where  the  deed 
was  acknowledged,  and  that  Arnett  acknowledged  the  deed  to 
be  his  act  and  deed  for  the  uses  and  purposes  in  said  deed  men- 
tioned. 

If  this  certificate  is  not  a  compliance  with  the  directions  of  the 
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statute,  the  court  are  at  a  loss  to  conceive  what  would  be  suffi- 
cient. 

The  court  consequently  erred  in  deciding  that  the  acknowledg- 
ment was  insufficient.  The  court  also  erred,  in  rejecting  the  evi- 
dence of  the  subscribing  witness.  A  deed,  whether  it  be  ac- 
knowledged and  recorded  or  not,  is  valid  between  the  parties; 
and  the  question  whether  it  is  void,  as  it  respects  subsequent 
purchasers,  for  not  being  acknowledged  and  recorded,  did  not 
arise  in  this  case. 

The  judgment  below  is  consequently  reversed  with  costs,  and 
the  cause  remanded,  with  instructions  to  issue  a  venire  de  novo. 

Judgment  reversed  and  remanded. 
Note.    See  Doe,  ex  dem.  Semple  v.  Miles,  ante  315. 


[*375]  Jacob  D.  Lansing  v.  Ansel  Biege. 

Appeal  from  Bond. 

1.  Amendment — after  demurrer  to  plea  sustained.  The  refusal  of  a  motion 
to  file  an  amended  plea,  upon  the  sustaining  of  a  demurrer  to  a  prior  plea, 
can  not  be  assigned  for  error.  The  granting  or  refusing  an  application  to 
file  an  amended  plea,  is  a  matter  of  discretion  in  the  judge,  before  whom  the 
cause  is  pending,  and  his  decision  is  conclusive. 

This  was  an  action  of  debt  brought  by  Birge  against  Lansing, 
upon  a  promissory  note  under  seal,  in  the  Bond  circuit  court. 
The  cause  was  tried  at  the  March  term,  1839,  before  the  Hon. 
Sidney  Breese,  and  a  jury.  The  defendant  craved  oyer  of  the 
note,  and  demurred  to  the  declaration.  The  demurrer  was  over- 
ruled, and  leave  granted  to  the  defendant  to  plead.  The  defen- 
dant then  filed  two  pleas,  upon  the  first  of  which  the  plaintiff 
took  issue,  and  demurred  to  the  second.  This  demurrer  was  sus- 
tained, and  thereupon  the  defendant  moved  the  court  for  leave 
to  amend  the  second  plea,  which  was  refused,  and  the  defendant 
excepted  to  the  opinion  of  the  court.  A  verdict  was  rendered  by 
the  jury  in  favor  of  the  plaintiff  for  $600,  upon  which  judgment 
was  rendered,  and  the  cause  brought  to  this  court  by  appeal. 

A.  CowLES,  J.  M.  Keum,  and  G.  A.  O.  Beaumont,  for  the 
appellant.     J.  Shields  and  A.  P.  Field,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  only 
point  presented  for  decision  in  this  case,  the  defendant's  plea  be- 
ing certainly  bad,  involves  the  simple  question,  whether,  on  the 
decision  of  a  demurrer,  by  the  circuit  court  on  a  plea,  determin- 
ing the  plea  bad,  the  defendant  had  a  right  to  file  an  amended 
])lea,  of  course. 

We  have  no  doubt  that  it  is  a  matter  in  which  the  circuit  court 
was  vested  with  a  discretion ;  and  having  exercised  that  discre- 
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tion,  and  refused  the  application  to  amend,  the  decision  must 
be  considered  conchisive. 

The  judgment  is  affirmed  with  costs. 

Judg'inent  affirmed. 


Geokgb  W.  Little  v.  George  Carlisle  et  al. 

Appeal  from  Fulton. 

1.  Judgment — hy  default,  no  return  of  service — error.  A  summons  -^vas  is, 
sued  against  a  defendant,  but  never  returned,  and  at  a  subsequent  term  of  the 
court,  an  alias  summons  was  issued,  but  no  return  of  service  endorsed 
thereon.  The  cause  was  docketed  for  the  third  day  of  the  term :  Held,  [*376] 
that  the  defendant  was  not  bound  to  appear ;  and  that  having  entered 
an  appearance  on  the  fifth  day  of  the  term,  he  did  not  thereby  subject  him- 
self to  the  operation  of  a  general  rule  entered  on  the  first  day  of  the  term,  by 
which  it  was  "Ordered,  that  all  parties  defendant,  shall  have  filed  their  pleas 
by  the  meeting  of  court  on  the  morning  of  the  day  for  which  the  cause  is 
set  down  for  trial,  and  in  default  thereof,  the  parties  plaintifl  shall,  on  mo- 
tion, be  entitled  to  their  judgments  of  default,  or  nil  dicit,  as  the  case  maj' 
be."  Held,  also,  that  it  was  error  in  the  circuit  court,  after  a  motion,  by  de- 
fendant, to  dismiss  the  suit  for  want  of  sufficient  security  for  costs  (the  plain- 
tiffs being  non-residents)  to  refuse  the  defendant  the  privilege  of  filing  issu- 
able pleas. 

Judgment  was  rendered  in  this  cause  at  the  November  term, 
1840,  of  the  Fulton  circuit  court,  the  Hon.  Peter  Lott  presid- 
ing, for  $589.45,  and  costs,  in  favor  of  the  plaintiffs.  The  de- 
fendant appealed  to  this  court. 

S.  T.  Logan,  for  the  appellant.  J.  B.  Thomas  and  "William 
Elliot,  Jr.,  for  the  appellees. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  assumjysit  commenced  by  Carlisle  and  White 
against  Little,  on  a  promissor^'^  note.  It  appears  from  the  record, 
that  Carlisle  and  White  were  non-residents,  and  that,  at  the  in- 
stitution of  the  suit,  security  for  costs  was  filed,  and  subse- 
quently, without  any  reason  being  assigned,  they  obtained  leave 
of  the  court,  and  tiled  another  instrument  for  securing  the  costs, 
which  last  instrument  did  not  contain  the  name  of  the  defendant 
in  the  suit,  and  was  consequently  a  nullity.  It  further  appears 
from  the  record,  that  a  summons  was  issued,  which  was  never 
returned,  and  at  a  subsequent  term  an  alias  summons  was  issued, 
but  no  return  of  service  was  endorsed  thereon.  The  record  also 
states,  that  on  the  fifth  day  of  the  JNovember  term,  1840,  the 
parties  appeared,  and  the  defendant  moved  the  court  to  dismiss 
the  suit  for  want  of  security  for  costs.  This  motion  was  over- 
ruled. The  defendant  thereupon,  immediately  tendered  and  of- 
fered to  file  pleas  of  no  consideration,  and  that  the  consideration 
had  failed,  which  the  court  refused  to  permit,  but  rendered  judg- 
ment for  tlie  plaintiff  by  7iil  dicit.  It  also  appears  that  this 
cause  was  set  for  trial  on  the  third  day  of  the  November  term, 
1840 ;  and  by  a  general  rule,  entered  on  the  first  day  of  the  term. 
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it  was  "  Ordered,  that  all  parties  defendant  shall  have  filed  their 
pleas  by  the  meeting  of  court,  on  the  morning  of  the  day  for 
which  the  cause  is  set  down  for  trial,  and  in  default  thereof,  the 
parties  plaintiff  shall,  on  motion,  be  entitled  to  their  judgments 
of  default,  or  nil  die  it,   as  the  case  may  be." 

The  only  question  necessary  to  be  decided  is,  whether  the  de- 
fendant below  was  subject  to  this  rule. 

As  the  defendant  had  not  been  served  with  process,  he 
[*377J  was  under  no  obligation  to  appear  at  the  June  term.     If 
he  had  not  appeared,  no  judgment  could  have  been  entered 
against  him. 

It  is  manifestly  unjust  to  subject  him  to  the  operation  of  a  rule 
by  which  a  judgment,  by  7iil  dtcit,  could  be  entered  against  him, 
on  a  day  before  he  was  by  law  bound  to  appear,  and  before  he 
had,  in  fact,  appeared.  The  refusal  of  the  court  to  suffer  the 
defendant  to  plead,  and  the  entering  a  judgment  against  him,  by 
nil  dicit,  was  clearly  erroneous. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded, 
with  instructions  to  the  court  below,  to  suffer  Little  to  file  his 
pleas. 

Judgment  reversed. 


Thomas  Spragins  •y.  Horace  H.  Houghton. 

Appeal  from  Jo  Daviess, 

1.  Election — legal  voters.  Under  the  statute  of  the  state  of  Illinois,  every 
white  male  inhabitant  of  the  age  of  twenty-one  years,  who  has  resided  in  the 
state  six  months  immediately  preceding  any  general  election,  is  entitled  to 
vote  at  such  election,  and  the  judges  of  election  are  compelled  to  receive  his 
vote,  {a) 

2. -judges  not  empowered  to  pass  on  citizenship.  The  question,  whether 

the  person  offering  to  vote  is  an  unnaturalized  foreigner  or  a  citizen,  the  judges 
of  election  have  no  right  to  investigate,  under  the  existing  laws.  If  such  per- 
son takes  the  oath  prescribed  in  the  law,  the  duty  is  imperative  upon  the 
judges,  to  receive  his  vote,  unless  the  oath  is  proved  to  be  false. 

3.  so  of  inhabitancy.    The  question  whether  the  person  offering  his 

vote  is  an  inhabitant,  and  entitled  to  the  right  of  suffrage,  within  the  meaning 
of  that  word  in  the  constitution,  is  not  a  subject  of  inquiry  by  the  judges  of 
the  election. 

4.  resident  defined.     There  is  no  ambiguity  in  the   word   resident- 

Every  man  is  a  resident  who  has  taken  up  his  permanent  abode  in  the  state- 
(ft) 

5.  dvty  of  judge.    It  is  only  when  the  judge  of  the  election  allows 

the  exercise  of  the  elective  franchise  by  one  whose  right  he  suspects,  or  whose 
vote  is  challenged,  without  tendering  the  oath  prescribed  by  the  statute,  that 
the  judge  violates  his  duty.    He  does  not  subject  himself  to  the  penalty  for 

Cases  Citing  Text.  frage,  S.  &  C.'s  Stats,  p.  140 ;  Cothran's 

{a)    For  the  more  important  consti-  Stats.    (1885)    p.    21,    and    S.   &  C.'s 

tutional  and  statutory    provisions    in  Stats.  Elections,  ch.  46,  p.  998 ;  Coth 

force  in  1885  controlling  the  right  of  ran's  Stats.  (18»5)  p.  617. 

suffrage,  see  Const.  1870,  art.  7  on  suf-  (6)    Residence  referred  to  in  Const. 
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receiving  an  illegal  vote,  by  admitting  an  alien  to  vote  who  has  resided  in  the 
state  six  months  immediately  preceding  an  election  and  who  is  a  resident  of 
the  county  where  his  vote  is  received,  and  who  is  a  free  white  male  inhabitant 
of  the  age  of  twenty-one  years. 
Per  Smith,  justice. 

6.  state  qualify  voters.    Each  state  has  the  undoubted  right  to  prescribe 

the  qualification  of  its  own  voters.  And  it  is  equally  clear,  that  the  act  of 
naturalization  does  not  confer  on  the  individual  naturalized,  the  right  to  exer- 
cise the  elective  franchise.  The  qualification  which  the  voter  is  required  to  pos- 
sess, in  a  congressional  election,  depends  entirely  on  the  laws  of  the  state  in 
which  the  elective  franchise  is  exercised,  and  is  purely  dependent  on  the  mu- 
nicipal regulations  of  the  state. 

7.  inhabitant  defined.    The  term  inhabitant  is  derived  from  the  Latin 

Tiabito,  and  signifies  to  live  in,  to  dwell  in;  and  is  applied,  exclusively,  to  one 
who  lives  in  a  place,  and  has  there  a  fixed  and  legal  settlement.  The  resi- 
dence, however,  is  to  be  bona  fide,  and  not  casual  or  temporary. 

8.  citizenship  of  U.  S.    To  determine  the  qualification  of  an  elector 

in  this  state,  it  would  seem  to  be  wholly  unnecessary  to  enquire  whether  the 
elector  was  a  citizen  of  the  United  States. 

9.  power  of  legislature.  Unless  the  legislature  shall  make  citizen- 
ship an  indisputable  qualification  to  the  enjoyment  of  the  elective  franchise, 
and  the  constitution  clearly  admits  of  the  exercise  of  that  power  by  that  body, 
the  supreme  court  cannot  add  such  a  prerequisite  by  construction,  (c) 

This  cause  was  argued  at  the  December  term,  1839,  and  [*378] 
on  suggestion  at  the  last  June  term,  that  the  cause  was 
fictitious,  the  court  required  proof  of  its  being  a  real  cause,  and 
continued  it  for  that  purpose.    {Ante,  211.) 

At  this  term  of  the  court,  in  compliance  with  the  order  en- 
tered at  the  last  term,  the  parties  produced  the  following  evi- 
dence, to  wit: 

The  afiidavit  of  Charles  S.  Hempstead,  stating  that  he  is  per- 
sonally acquainted  with  Horace  H.  Houghton,  Thomas  Spragins, 
and  Jeremiah  Kyle;  that  he  has  been  acquainted  with  Houghton 
and  Spragins  more  than  four  years,  and  with  Kyle  about  two 
years;  that  they  are  all  residents  of  the  town  of  Galena,  in  Jo 
Daviess  county,  and  that  he  knows  of  no  other  individuals  of  the 
same  names. 

The  affidavit  of  Horace  H.  Houghton,  stating  that  at  the  May 
term,  1839,  of  the  circuit  court  of  Jo  Daviess  county,  he  insti- 
tuted an  action  of  debt,  under  the  statute,  against  Thomas  Spra- 
gins, who  was  one  of  the  judges  of  an  election  for  governor, 
tfec,  holden  in  the  precinct  of  Galena,  in  said  county,  on  the 
sixth  day  of  August,  1838,  for  permitting  Jeremiah  Kyle,  a  na- 
tive of  Ireland,  and  not  a  naturalized  citizen  of  the  United  States, 
to  vote  at  said  election;  and  that  the  case  was  an  agreed  case,  and 
was  submitted  to  the  circuit  court  of  said  county,  upon  the  state- 
ment of  facts  as  set  forth  in  the  transcript  from  the  records  of 
said  court;  and  that  the  said  case  is  a  real  one,  and  not  a  fictitious 

1870   art.   7    §  1,    means   permanent  and  obvious  import  of  their  language, 

abode.    Johnson  v.  People,  94  111.  505,  Spragins  v.  Houghton  cited  in  support 

513.  of  rule.    Beardstown  v.  Virginia,  76 

(c)  Constitutions  and  statutes  should  111.34,41. 
be  construed  according  to  the  natural 
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one,  and  that  the  facts  set  forth  in  the  transcript  did  really  trans- 
pire. 

Thomas  Spragins'  affidavit,  stating  that,  at  the  May  term,  1839, 
of  the  Jo  Daviess  circuit  court,  an  action  of  debt,  on  the  statute, 
was  brought  against  him,  as  one  of  the  judges  of  an  election 
held  in  the  precinct  of  Galena,  in  said  county,  on  the  sixth  day 
of  August,  1838,  by  Horace  H.  Houghton,  for  permitting  Jere- 
miah Kyle,  a  native  of  Ireland  and  not  a  naturalized  citizen,  to 
vote  at  said  election.  That  the  case  was  an  agreed  case,  and  was 
submitted  to  the  circuit  court  of  said  county  upon  the  statement 
of  facts,  as  set  forth  in  the  transcript  from  the  records  of  said 
court.  That  the  said  case  is  a  real  one,  and  not  a  fictitious  one, 
and  that  the  facts  stated  and  set  forth  in  the  transcript  did  actu- 
ally transpire;  that  the  said  Jeremiah  Kyle,  whose  deposition  is 
annexed  to  the  transcript,  is  the  identical  Jeremiah  Kyle  men- 
tioned in  the  transcript,  and  that  he  knew  no  other  person  of  the 
name.  That,  acting  as  judge  of  said  election,  he  protested  against 
receiving  aliens'  votes,  believing  that  they  were  not  qualihed  to 
vote,  that  the  constitution  and  laws  of  this  state  required  that 
the  person  offering  to  vote  should  not  only  have  resided  six 
months  in  the  state,  but  that  he  should  be  a  citizen  of  the  United 
States;  and  that  he  admitted  the  said  Kyle  to  vote  at  the  time 
aforesaid,  believing,  at  the  time,  that  he  was  not  a  qualified  voter, 
because  he  felt  bound  to  yield  to  the  opinion  of  a  majority 
[*379]  of  the  judges  of  the  election,  they  having  decided  that 
unnaturalized  persons  should  be  allowed  to  vote;  jet,  that 
the  admission  of  the  said  Kyle  to  vote,  was  contrary  to  his  be- 
lief of  the  law  and  right. 

The  affidavit  of  Jeremiah  Kyle,  stating  that  at  an  election  held 
in  the  precinct  of  Galena,  in  the  county  of  Jo  Daviess,  on  the 
sixth  day  of  August,  1838,  he  voted  for  all  state  and  county  of- 
ficers voted  for  at  that  time,  and  for  a  representative  to  congress ; 
that  Thomas  Spragins  was  one  of  the  judges  of  the  election,  at 
the  window,  where  he  voted;  that  he  had  resided  in  the  state  of 
Illinois  more  than  six  months  immediately  preceding  the  said 
election ;  that  he  is  a  native  of  Ireland,  and  had  never  been  natur- 
alized according  to  the  laws  of  the  United  States;  and  that  he 
has  never  known  any  other  person  of  the  same  name  in  the  state 
of  Illinois. 

Also  a  transcript  of  the  record  in  this  case  remaining  in  the 
Jo  Daviess  circuit  court,  certified  under  the  seal  of  the  court. 

The  cause  was  heard  in  the  court  below  before  the  Hon.  Dan. 
Stone. 

Stephen  A.  Douglass  and  Murray  McConnel,  for  the  appel- 
lant, relied  upon  the  following  points  and  authorities:  First,  1st. 
It  was  the  polic}''  of  the  government  by  the  ordinance  of  1787, 
and  by  the  several  acts  of  congress  for  the  government  of  the 
territory  northwest  of  the  river  Ohio,  to  encourage  emigration, 
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bj  conferring  upon  alien  inhabitants  the  right  of  suffrage,  and 
other  privileges.  Ordinance  of  13th  July,  1787,  in  R.  L.53,  54, 
(Gale's  Stat.  41)  permitting  alien  inhabitants  to  vote,  if  free- 
holders. 

2d.  Aliens  may  be  freeholders  at  coraman  law.  1  Bac.  Abr. 
173,  174;  1  Blac.  Com.  286;  N.  Y.  Dig.  47.  The  ordinance, 
also,  in  effect,  gives  them  the  right  to  hold  lands. 

3d.  The  laws  of  congress  conier  upon  alien  inhabitants,  in  said 
territory,  the  right  to  vote.  See  2  Story's  L.  U.  S.  869,  permit- 
ting Ohio  to  form  a  constitution;  3  Story's  L.  U.  S.  1566,  §4, 
permitting  Indiana  to  form  a  constitution.  See,  also,  2  Story's 
L.  U.  S.  1250,  §  1,  abolishing  property  qualifications;  3  Story's 
L.  U.  S.  1674,  §  3,  authorizing  Illinois  to  form  a  state  constitu- 
tion. Tliese  laws  permitted  alien  inhabitants  to  vote  for,  and  to 
be  members  of,  the  conventions  that  formed  the  constitutions  of 
Ohio,  Indiana,  and  Illinois.  12  Cong.  Debates,  Part  4,  4227- 
4230. 

4th.  In  the  ordinance  of  1787,  there  are  certain  articles  of 
compact  between  the  original  states  and  the  people  and  states  N. 
W.  of  the  river  Ohio,  which  articles  are  declared  to  be  the  basis 
of  any  constitution  and  state  governments  that  should  ever  be 
formed  in  said  territory,  and  to  be  forever  unalterable  except  by 
common  consent.  K.  L.  55,  (Gale's  Stat.  42).  By  the  second 
article  of  said  compact,  it  is  provided,  that  the  inhabitants  of  the 
said  territory  shall  always  be  entitled  to  the  benefits  of 
[*380]  proportionate  representation  of  the  people  in  the  legisla- 
ture. By  reference  to  other  portions  of  the  ordinance,  it 
will  be  seen,  that  the  word  inhabitant  included  alien  as  well  as 
citizen  inhabitants.     R.  L,  53,  54,  56,  57,  (Gale's  Stat.  40). 

5th.  The  constitution  of  this  state  was  intended  to  be  in  con- 
formity with  the  principles  of  the  ordinance  and  compact  of 
1787. 

3  Story's  L.  U.  S.  1675,  §  4,  authorizing  Illinois  to  form  a  con- 
stitution, provides  that  "  the  constitution  be  not  repugnant  to  the 
ordinance." 

Resolution  of  congress,  admitting  Illinois  into  the  Union, 
says,  "  the  constitution  is  in  conformity  to  the  principles  of  the 
compact."  R.  L.  33,  34.  The  preamble  to  the  constitution,  says 
it  is  consistent  with  the  ordinance  of  1787,  and  the  act  of  con- 
gress of  the  18th  April,  1818.     R.  L.  34. 

Secondly.  1st.  The  constitution,  which  was  thus  formed  in 
part  by  the  votes  of  alien  inhabitants,  did  secure  to  them  the 
right  of  suffi-age.  This  is  shown  by  the  facts,  that  whenever  the 
constitution  speaks  of  the  qualifications  of  an  officer,  it  uses  the 
words  "  citizen  of  the  United  States."  Art.  2,  §  3.  A  repre- 
sentative shall  be  a  "  citizen  of  the  United  States." 

[25— Scam.     Yol.  2.] 
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Art.  2,  §  6.  A  senator  shall  be  "  a  citizen  of  the  United 
States." 

Art.  3,  §  3.  The  governor  shall  have  been  a  "  citizen  of  the 
United  States  "  thirty  years. 

Art.  3,  §  13.  The  lieutenant  governor  shall  possess  the  same 
qualifications. 

Schedule,  §  14.  The  lieutenant  governor  shall  be  a  "  citizen 
of  the  United  States."  These  are  the  only  instances,  in  which 
the  words  "  citizen  of  the  United  States  "  are  used  in  the  consti- 
tution. 

2d.  Whenever  the  constitution  speaks  of  a  voter,  or  elector, 
it  uses  the  word  "  inhabitant,"  and  not  citizen  of  the  United 
States. 

Art.  2,  §  27.     "  All  white  male  inhabitants  shall   vote,"   &c. 

Schedule,  §  12.  "  All  white  male  inhabitants  shall  vote  at  the 
first  election,"  &c. 

3d.  The  constitution  uses  the  word  "inhabitant "  when  speak- 
ing of  the  people  eii  masse,  including  black  and  white,  citizens 
and  aliens.  Art.  2,  §  5-31.  Art.  8,  §  8.  Thus  it  will  be  seen, 
that  the  words  "  citizen  of  the  United  States,"  and  "  inhabitants," 
are  not  used  as  synonomous  terms. 

Thirdly.  1st.  The  word  "inhabitant,"  as  used  in  the  27th 
section  of  the  2d  article  of  the  constitution,  does  not  mean  citi- 
zen of  the  United  States.  The  word  "  inhabitant "  has  a  certain 
and  definite  meaning, — one  who  dwells,  lives,  resides,  or  has  his 
home  in  a  place.     Webster's  Dictionary,  Walker's  Dictionary. 

The  word  "citizen"  has  various  meanings,  but  a  "citizen  of 
the  United  States,"  is  a  person  native  born,  or  naturalized  accord- 
ing to  the  acts  of  congress. 
[*381]  2d,  As  to  the  difference  between  "  citizen  "  and  "  in- 
habitant," see  Contested  Elections  in  Congress,  page  415, 
416;  1  Vattel,  ch.  19,  §213;  1  Kent  Com.  344;  Const.  Mich., 
Art.  2,  §  1;  12  Cong.  Deb.,  Part  4,4227-4289;  Territorial  Laws 
of  Michigan,  in  same  book,  Act  of  the  26th  January,  1835;  12 
Cong.  Deb.  Part  4,  4245,  4246,  4252,  4253;  12  Cong.  Deb., 
Part  1,  1015,  1016,  1036,  1037,  1039-1044,  1047;— Mr.  Clay's 
amendment,  and  the  vote  before  it.  Act  of  congress  of  the  15th 
June,  1836,  §  2,  accepting,  ratifying,  and  confirming  the  consti- 
tution of  Michigan,  which  admitted  aliens  to  vote.  4  Story's  L. 
U.  S.  2442.  All  of  these  authorities  show,  that  the  word  "  in- 
habitant "  includes  aliens  as  well  as  citizens. 

Fourthly.  1st.  Under  the  constitution  of  the  United  States, 
each  state  has  the  right  to  prescribe  the  qualifications  of  its  own 
voters.  Const.  U.  S.,  Art.  1,  §  2;  Federalist,  No.  52,  page  226; 
2  Story's  Com.  Const.  56  to  66;  12  Cong.  Deb.,  Part  1,  1036; 
Part  4,  4266. 

2d.     Each  state  has  exercised  this  power  from  the  organization 


184:0.]  Spragins  v.  Houghton.  382 

Brief  for  Appellee. 

of  the  government.  Book  of  Constitutions ;  Vermont,  page  90? 
aliens  vote,  and  hold  office. 

Constitution  of  New  York;  negroes  vote.  North  Carolina 
permits  free  negroes  and  aliens  to  vote.  2  Kent  Com.  61;  2 
Story  Com.  Const.  58  to  65 

3d.  The  naturalization  laws  have  no  reference  to  the  elective 
franchise,  neither  conferring  nor  restraining  it  in  this  country  or 
in  England.  1  Blac.  Com.  titles  "  Alien.''''  "  Denizen,''^  <fec. ;  2 
Kent  Com.  61;  12  Cong.  Deb.,  Part  4,  4246,  4247;  4  Harris  & 
McHenry  340. 

4th.  A  state  may  confer  upon  aliens  the  right  to  hold  real  es- 
tate, to  vote,  or  hold  office,  &c.,  without  making  them  citizens, 
or  violating  the  naturalization  laws.  2  Kent  Com.  60;  E.  L. 
626;  (Gale's  Stat.  698);  Book  of  Constitutions,  90. 

5th.  The  contemporaneous  exposition  of  the  constitution,  by 
its  framers,  who  were  members  of  the  legislature,  and  by  the 
different  departments  of  the  government,  and  the  universal  prac- 
tice under  it  far  more  than  twenty  years,  has  been,  that  alien  in- 
habitants have  a  right  to  vote.  Laws  of  1819,  Act  regulating 
elections,  of  1st  March,  §  14,  page  93,  prescribes  the  oath  of  the 
voter;  "  that  he  has  resided  in  the  state  six  months."  No  citi- 
zenship required. 

Laws  of  1821,  76,  same  oath,  no  citizenship  required. 

Laws  of  1823,  58,  §  15;  same  oath,  no  citizenship  required. 

Laws  of  1825,  166,  penalty  for  rejecting  voter  after  oath  ta- 
ken. 

Laws  of  1826,  in  K.  L.  384,  (Gale's  Stat.  400)  inhabit-  [*382] 
ants  vote  for  justices  of  the  peace. 

Laws  of  1829,  R.  L.  246,  247,  §  12,  oath  as  to  six  months'  res- 
idence, but  citizenship  not  required.  All  these  acts  approved  by 
Governors  Bond,  Coles,  and  Edwards,  and  the  judges  of  the  su- 
preme court,  sitting  as  a  council  of  revision.  1  Peters'  Cond. 
R.  316,  317. 

This  cause  was  argued  by  Cyrus  Walker,  Schuyler  Strong, 
and  Justin  Butterfield,  for  the  appellee. 

Mr.  Butterfield  furnished  the  reporter  with  a  copy  of  his  argu- 
ment. The  reporter  has  not  been  able  to  obtain  either  a  copy  of 
the  argument  or  brief  of  Mr.  "Walker  or  Mr.  Strong. 

Mr.  Butterfield's  argument  was  as  follows:  This  action  was 
brought  for  the  recovery  of  the  penalty  imposed  by  the  statute, 
which  declares,  that  "  If  any  judge  of  election  shall  knowingly 
admit  any  person  to  vote,  not  qualified  according  to  law,  &c.,  he 
shall  forfeit  and  pay  to  the  county  the  sum  of  one  hundred  dol- 
lars, to  be  recovered  in  any  court  of  record,  in  the  name  of  the 
state,  for  the  use  of  the  county,  in  an  action  of  delrt,  with  costs 
of  suit,  or  at  the  suit  of  any  person  who  may  sue  for  the  same," 
&c.     Gale's  Stat.  268,  §  23. 

The  only  question  presented  by  this  case  for  the  consideration 
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of  the  court,  is,  whether  an  alien  "  is  qnahfied  by  law  to  vote  in 
this  state  for  governor,  members  of  the  state  legislature,  and 
representatives  to  congress.  The  agreed  case  admits,  that  at  the 
time  the  defendant  below  received  and  counted  the  vote,  he  knew 
that  Kyle  was  not  a  citizen  of  this  state,  or  of  the  United  States ; 
that  he  was  a  native  of  the  kingdom  of  Great  Britain,  and  had 
not  been  naturalized  according  to  the  laws  of  the  United  States. 
The  defendant,  as  one  of  the  judges  of  election,  knowingly 
admitted  an  alien  to  vote  for  the  officers  aforesaid,  and  has  sub- 
jected himself  to  the  penalty  inflicted  by  the  statute,  unless  an 
alien  is  a  qualified  voter.  The  judges  of  elections,  like  all  other 
persons,  are  presumed  to  know  the  law ;  it  is  their  duty,  and  they 
have  the  power,  to  exclude  all  unqualifled  voters;  but  if,  on  the 
contrary,  with  a  full  knowledge  of  all  the  facts,  as  in  this  case, 
they  admit  an  unqualified  person  to  vote,  they  subject  themselves 
to  the  penalty  of  the  statute. 

The  27th  section  of  the  2d  article  of  the  constitution  of  this 
state,  declares,  that  "  In  all  elections,  all  white  male  inhabitants 
above  the  age  of  twenty-one  years,  having  resided  in  the  state 
for  six  months,  shall  enjoy  the  right  of  an  elector." 

It  is  contended  on  the  part  of  the  appellant,  that  the 
[*383]  word   "  inhabitants  "   comprehends    resident   aliens,  and 
confers  equally  upon  them,  as  upon  citizens,  the  right  to 
vote. 

The  constitution,  like  a  statute,  is  law,  and  the  same  rules  of 
construction  apply  to  the  one  as  the  other.  It  is  an  established 
rule  in  the  exposition  of  statutes,  that  the  intention  of  its  framers 
is  to  be  deduced  from  the  whole  and  every  part  of  a  statute 
taken  and  compared  together.  The  real  intention,  when  accu- 
rately ascertained,  will  always  prevail  over  the  literal  sense  of 
the  terms. 

Again ;  "  the  reason  and  intention  of  the  lawgiver,  will  control 
the  strict  letter  of  the  law,  when  the  latter  would  lead  to  palpable 
injustice,  contradiction,  and  absurdity."     1  Kent  461,  462. 

Another  rule  of  construction  is,  "  that  several  acts  in  pari 
materia,  and  relating  to  the  same  subject,  are  to  be  taken  to- 
gether, and  compared  in  the  construction  of  them,  because  they 
are  considered  as  having  one  object  in  view,  and  acting  upon  the 
same  system." 

The  state  and  the  federal  constitutions  are  both  parts  and  par- 
cels of  the  same  great  system  of  republican  government;  they  had 
the  same  object  in  view,  and  are,  if  possible,  to  be  so  construed  as 
to  harmonize  with  each  other,  and  add  strength  and  stability  to 
the  whole. 

According  to  the  theory  of  our  government,  the  supreme  or 
sovereign  power  is  vested  wholly  in  the  citizens,  or,  in  the  lan- 
guage of  the  constitution,  in  the  "  people,"  a  word  evidently  used 
as  synonymous  with  citizens.     Tlie  jDCople  are  declared  to  make 
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the  constitution,  not  for  aliens,  but  for  "  themselves  and  their 
posterity." 

If  the  people,  in  the  formation  of  their  state  constitution,  in- 
tended to  impart  a  portion  of  their  sovereign  and  political  rights 
to  any  and  all  aliens  who  might  thereafter  choose  to  come  among 
them,  this  intention  ought  not  to  be  collected  "  from  general 
words,  which  do  not  necessarily  imply  it,  but  from  clear  and 
manifest  expressions,  which  are  not  to  be  misunderstood." 

The  word  "  inhabitants,"  as  used  in  the  constitution,  may  be 
restrained  to  such  inhabitants  as  are  citizens;  such  construction 
comports  with  the  general  design  of  the  constitution,  and  is  in 
accordance  with  the  construction  which  has  always  been  given  to 
the  same  word,  when  used  in  the  same  manner  in  the  constitu- 
tions of  other  states. 

A  general  impression  prevails  throughout  the  union,  that  the  con- 
stitution of  this  state  contains  some  new  and  peculiar  provisions, 
in  relation  to  aliens;  that  it  extends  to  them  privileges  not  found 
in  the  constitution  of  any  other  state,  and  expressly  grants  to 
them  the  right  of  voting  at  our  elections.  This  impression  is 
entirely  erroneous;  so  far  from  our  constitution  extending  any 
superior  rights  to  aliens,  the  words  of  grant  in  the  constitution  of 
this  state,  under  which  it  is  claimed  that  aliens  have  the 
right  to  vote,  are  precisely  the  same  as  are  used  in  the  [*384J 
former  constitution  of  the  state  of  Kew  York,  and  as  are 
still  used  in  the  constitutions  of  several  other  states,  where  the  idea, 
that  an  alien  has  a  right  to  vote,  has  always  been  repudiated. 

The  practice  which  has  been  pursued  in  this  state,  of  allowing 
aliens  to  vote,  is  wholly  unauthorized  by  the  constitution ;  the  dif- 
ficulty is  not  in  the  constitution  itself,  but  in  the  erroneous  con- 
struction that  has  been  put  upon  it,  and  which  is  now,  for  the 
first  time,  sought  to  be  legalized  by  the  judicial  tribunals. 

The  former  constitution  of  the  state  of  New  York,  adopted  in 
1777,  and  which  remained  in  force  until  the  formation  of 
her  new  constitution,  in  1821,  conferred  the  right  of  voting 
upon  "  every  male  inhabitant  of  full  age,  who  had  resided 
in  one  of  the  counties  of  the  state,  for  six  months  preceding 
the  day  of  election."  The  word  "  inhabitant "  is  used  in  this 
constitution,  in  the  same  manner  as  in  the  constitution  of  Illinois ; 
and  if  the  word  '•  inhabitant,"  as  used  in  the  constitution  of  New 
York,  embraced,  aliens,  and  conferred  on  them  the  right  of 
voting,  then  it  would  be  a  gross  violation  of  the  express  terms  of 
her  constitution,  to  pass  a  law  restraining  aliens  from  the  exer- 
cise of  their  constitutional  rights.  Yet  the  doctrine  that  an  alien 
had  aright  to  vote,  under  the  word  "inhabitant,"  as  used  in  her 
constitution,  was  never  adopted;  no  one,  in  favor  of  "  the  largest 
liberty,"  ever  contended  for  such  a  construction;  and  the  legisla- 
ture of  that  state,  at  an  early  day,  passed  a  law  restricting  the 
right  of  voting  to  such  inhabitants  as  were  citizens.     Every  voter, 
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when  challenged,  was  required  to  take  an  oath  that  he  was  a 
natural  born  or  naturalized  citizen  of  the  state  of  New  York,  or 
of  one  of  the  United  States.     2  N.  Y.  R.  L.  1813,  p.  252. 

The  existing  constitution  of  Kew  Hampshire,  as  altered  and 
amended  in  1792,  confers  the  right  of  voting  upon  every  "  male 
inhabitant  of  each  town  and  parish,  of  the  age  of  twenty-one 
years,  excepting  paupers,  and  persons  excused  from  paying  taxes,  at 
their  own  request."  Yet  the  legislature  of  that  state,  have,  by 
law,  not  only  restricted  the  right  of  voting  to  such  inhabitants 
as  are  citizens,  but  there  is  a  law  on  their  statute  book,  imposing 
a  penalty  of  thirty  dollars  on  every  alien  who  shall  vote. 

The  constitution  of  Ohio  confers  the  right  of  voting  upon  "  all 
white  male  inhabitants,"  above  the  age  of  twenty -one  years,  having 
resided  in  the  state  for  one  year  next  preceding  the  election.  And 
yet  the  legislature  of  that  state  have,  by  law,  restricted  the  right 
of  voting  to  such  inhabitants  as  are  citizens. 

The  constitutions  of  the  following  states  confer  the  right  of 
voting  upon  male  residents,  of  the  age  of  twenty -one  years,  in  the 
following  words: 

Vermont,  "  every  man,"  &c.  ;  Rhode  Island,  "  the  freemen," 
&c. ;  New  Jersey,  "  all  inhabitants  ";  Maryland,  "  all  free- 
[*385]  men,"  &c. ;  North  Carolina,  "  all  freemen."  In  Virginia, 
the  old  constitution  of  1776,  and  which  remained  in  force 
until  amended  in  1830,  confers  the  right  of  suffrage  "  on  all  men 
having  sufficient  evidence  of  permanent  common  interest,  with  an 
attachment  to  the  community." 

The  constitution  of  Massachusetts,  adopted  in  1780,  conferred 
the  right  of  suffrage,  for  representatives,  upon  "  every  male  per- 
son," being  twenty-one  years  of  age,  and  having  resided  in  the 
state  for  one  year,  and  having  a  freehold  estate  of  the  annual  in- 
come of  three  pounds,  or  any  estate  of  the  value  of  sixty  pounds. 
Yet  it  is  believed  that  aliens,  since  the  adoption  of  the  federal 
constitution,  have  not  been  allowed  to  vote. 

Most  of  the  original  states  established  their  constitutions  dur- 
ing the  revolution,  or  during  the  confederation ;  and  when  the 
federal  constitution  was  subsequently  framed,  the  original  states 
surrendered  many  powers  which  they  were  expressly  authorized  to 
exercise  under  their  respective  constitutions.  This  necessarily 
produced  some  conflict  between  the  states  and  the  federal  constitu- 
tion. But  the  states  did  not  deem  it  necessary  immediately  to 
call  conventions  to  amend  their  constitutions,  but  they  honestly, 
and  in  good  faith,  refrained  from  the  exercise  of  any  of  the 
powers  which  they  had  delegated  and  surrendered  to  the  general 
government.  Although  the  grant  of  the  right  of  suffrage,  in  the 
constitutions  adopted  by  the  original  states  during  the  revolu- 
tion, was  sufficiently  comprehensive  to  embrace  all  the  inhabitants 
engaged  in  that  struggle,  and  who,  by  the  treaty  of  peace,  became 
citizens,  yet  none  of  the  states,  after  the  adoption  of  the  federal 
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constitution,  ever  contended  that  they  had  the  power  to  naturalize 
aliens,  or  to  authorize  aliens  to  vote,  or  to  impart  to  them  any  of 
the  sovereign  powers  vested  in  the  people. 

The  grant  of  the  power  to  vote,  as  contained  in  the  constitu- 
tion of  this  stated,  was  evidently  copied  from  the  then  existing 
constitution  of  ISTew  York  or  Ohio.  Congress  undoubtedly  ad- 
mitted this  state  into  the  Union,  and  ratified  her  constitution, 
with  the  understanding  that  we  should  put  the  same  construction 
upon  the  word  "  inhabitant,"  as  had  been  universally  put  upon 
the  same  word,  when  used  in  the  constitutions  of  other  states. 

No  one  can  for  a  moment  suppose  that  Congress  would  have 
admitted  this  state  into  the  Union,  with  a  constitution  that  would 
authorize  aliens  to  send  representatives  to  congress,  to  assist  in 
our  national  counsels,  and  to  participate  in  the  election  of  presi- 
dent and  vice-president  of  the  United  States,  while  all  other 
states  were  restricted  to  the  votes  of  citizens.  Would  such  be  an 
admission  of  this  state  into  the  Union,  "  upon  an  equal  footing 
with  the  original  states?  " 

It  is  conceived  that  the  admission  of  alien  votes  in  this  state, 
is  a  violation  of  the  spirit  and  meaning  of  the  constitution, 
of  the  United  States,  and  a  fraud  upon  our   sister  states.  [*386] 
The  power  of   naturalization,  wdiich  is  vested  exclusively, 
in  congress,  necessarily  implies  that  no  alien  can  enjoy  the  full 
rights  of  a  citizen,  except  by  naturalization. 
.  In  an  elective  government,  the  "  sovereign  power"  is  vested  in 
the  people.     The  people  can  only  act  and  speak  through  their 
agents,  duly  elected.     The  elective  franchise  is  then  a  sovereign 
power,  and  can  not  be  conferred  upon  an  alien,  except  by  natur- 
alization. 

The  question,  whether  an  alien  has  a  right  to  vote,  must  finally 
be  settled  by  resort  to  the  constitution  of  the  United  States. 

I  hold  that  so  much  of  the  constitution  of  any  state  as  purports 
to  confer  a  right  to  vote,  upon  aliens,  is  repugnant  to  the  consti- 
tution of  the  United  States,  and  void. 

The  question  has  been  put  by  opposing  counsel,  in  a  triumphal 
manner,  "Where  exists  the  power  to  declare  the  constitution  of 
this  state  unconstitutional?"  I  answer,  that  "the  judges  of 
every  state  are  bound  so  to  do,  whenever  the  constitution  of  a 
state  is  repugnant  to  the  constitution  of  the  United  States." 

The  constitution  of  the  state  is  not  the  supreme  law  of  the 
land,  but  whenever  it  conflicts  with,  it  is  subordinate  to,  the 
constitution  of  the  United  States.  The  second  section  of  the 
sixth  article  of  the  constitution  of  the  United  States  declares, 
"  This  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties,  &c.,  shall  be  the 
supreme  law  of  the  land ;  and  the  judges  of  every  state  shall  be 
bound  thereby,  any  thing  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding." 
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No  state  can  pass  naturalization  laws;  by  the  constitution  of 
the  United  States,  "Congress  have  power  to  establish  a  uniform 
rule  of  naturalization."  This  power  is  necessarily  vested  exclu- 
sively in  congress.  ■  The  constitution  of  the  United  States  de- 
clares, "  that  the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  in  the  several  states." 
The  only  purpose  of  granting  the  power  of  naturalization  to  con- 
gress, was  to  deprive  the  states  individually  of  the  power  of  nat- 
uralizing aliens  according  to  their  own  will  and  pleasure,  and 
thereby  giving  them  the  rights  and  privileges  of  citizens  in  every 
other  state.  If  each  state  could  naturalize  upon  one  year's  resi- 
dence, when  the  act  of  congress  requires  live,  of  what  use  is  the 
act  of  congress,  and  how  does  it  become  a  uniform  rule?     1  Kent 

4:24:. 

Before  the  adoption  of  the  constitution  of  the  United  States, 
each  state  did  exercise  the  power  of  naturalizing  aliens;  and  al- 
though, in  the  early  days  of  the  constitution  of  the  United  States, 
it  was  once  held,  in  Pennsylvania,  that  the  states  still  enjoyed  a 
concurrent  authority  with  the  United  States  upon  the  subject  of 
naturalization,  yet  that  doctrine  has  long  since  been  exploded,  and 
it  is  now  the  settled  law,  that  the  power  of  naturalization 
[*387]  is  vested  exclusively  in  congress;  that  the  power  of  natur- 
alization has  been  surrendered  by  the  states;  that  it  is  a 
national  power,  and  can  only  be  exercised  by  the  national  gov- 
ernment. The  power  of  naturalization  given  by  the  constitution 
of  the  United  States,  necessarily  implies  that  no  alien  can  be  con- 
verted into  a  citizen,  or  enjoy  the  full  rights  of  a  citizen,  except 
by  the  process  of  naturalization.  The  government  of  the  United 
S  a'.es  was  established  by  the  people  of  the  United  States,  to  se- 
cure the  blessings  of  liberty  to  themselves  and  their  posterity,  as 
declared  in  the  preamble  to  the  constitution. 

The  government  of  the  United  states  is  a  political  corporation. 
The  people  who  framed  the  constitution,  and  their  j)Osterity,  are 
the  members.  An  alien  can  not  become  a  member  of  this  cor- 
poration, unless  by  some  express  agreement  to  receive  him. 

"  The  only  natural  difference  between  a  native  and  a  foreigner 
in  respect  to  their  becoming  members  of  any  particular  civil  so- 
ciety, is,  that  the  native  was  certainly  never  united  to  any  other 
society,  whereas  the  foreigner  may  possibly  have  been  united  to 
some  other,  before  he  came  to  settle  within  the  territories  of  this. 
The  effect  of  this  doubt  concerning  the  possibility  of  the  foreign- 
er's being  a  member  of  some  other  civil  society,  is,  that  he  can  not 
become  a  member  of  the  nation  in  whose  territories  he  settles, 
without  some  express  stipulations  by  which  he  engages  his  alle- 
giance to  this  nation,  and  is  formally  received  by  it.  If  he  con- 
tinues there  at  any  time  before  he  makes  these  express  stipula- 
tions, and  before  he  is  formally  received  as  a  member,  he  is 
obliged  to  behave  himself  peaceably,  and  to  submit  to  the  laws 
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of  the  country ;  because  the  society  would  not  suflEer  him  to  stay 
within  its  territories,  upon  any  other  terms.  This  peaceable  be- 
havior, therefore,  is  no  evidence,  on  his  part,  that  he  owes  no 
allegiance  any  where  else;  and  the  society,  by  allowing  him  to 
stay  within  its  territories,  before  this  point  is  cleared  up,  can  not 
be  understood  tacitly  to  receive  him  as  a  member."  Rutherford 
265. 

There  is  no  way  by  which  an  alien  can  engage  his  allegiance  to 
this  country,  and  be  formally  received  by  it,  except  by  naturali- 
zation. 

Naturalization  is  the  renouncing  and  abjuring  allegiance,  by  an 
alien,  to  his  parent  country,  and  swearing  allegiance  to  his 
adopted  country.  It  is  the  only  way  by  which  he  can  unite  him- 
self with,  and  become  a  member  of,  our  political  family;  it  is 
the  only  way  by  which  he  can  be  rendered  competent  to  have  the 
right  of  suft'rage  conferred  upon  him. 

If  the  states  can  not  exercise  the  power  of  naturalization,  can 
they  confer  all  the  political  rights  which  naturalization  gives  ?  If 
they  can  not  make  an  alien  a  citizen,  can  they  give  him,  by 
piecemeal,  all  the  rights  which  belong  to  a  citizen,  and  thus  in- 
directly exercise  the  power  of  naturalization  ? 

A  state  may  grant  to  an  alien  the  privilege  of  taking,  [*388] 
holding,  and  conveying  real  and  personal  property,  but  it 
is  clear  that  he  can  not  be  admitted  to  participate  in  the  sovereign 
power  of  the  country,  until  after  naturalization.  The  impolicy 
of  allowing  aliens,  who  owe  no  allegiance  to  our  country,  but 
who  do  owe  allegiance  to  a  foreign  country,  to  elect  our  rulers, 
make  our  laws,  and  impose  our  taxes,  is  apparent  History  fur- 
nishes no  precedent  of  any  nation  on  earth  ever  having  permitted 
aliens,  equally  with  the  native  inhabitants,  to  participate  in  the 
sovereign  rights  of  the  country,  before  they  had  been  admitted  as 
members  of  the  same  national  family.  No  nation  could  long  ex- 
ist, who  would  suffer  such  an  impertinent  intermeddling  with 
their  political  rights  by  foreigners.  "When  the  exercise  of  the 
elective  franchise  is  surrendered  into  the  hands  of  those  who  owe 
no  allegiance  to  our  country,  but  who  do,  in  fact,  owe  allegiance 
to  a  foreign  country,  who  are  not  subject  to  indictment  for  af- 
fording aid  and  comfort  to  our  enemies  in  time  of  war,  nor  liable 
to  perform  military  duty,  the  purity  and  value  of  the  elective 
franchise  is  destroyed. 

It  is  a  fair  test  of  the  soundness  of  any  principle  to  trace  it 
out,  in  all  its  ramifications,  and  see  to  what  result  it  will  lead. 

If  a  state  can  confer  the  right  of  suffrage  on  aliens  who  have 
resided  within  her  limits  for  six  months,  she  has  the  right  to 
modify,  or  altogether  dispense  with  the  condition  of  residence, 
and  extend  the  right  of  voting  to  aliens  after  a  residence  of 
twenty-four  hours,  or  on  the  same  day  of  their  landing  on  our 
shores. 
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It  has  been  very  zealously  contended,  by  counsel  upon  the  other 
side,  that  the  ordinance  of  the  13th  of  July,  1787,  "  FortJie  Gov- 
ermnent  of  the  Territory  of  the  United  States,  Northwest  of 
the  river  Ohio"  conferred  upon  aliens  the  right  to  vote  for  rep- 
resentatives to  the  legislative  assembly  of  that  territory,  and  that 
therefore  the  states  which  have  been  subsequently  formed  out  of 
the  same  territory,  have  also  a  right  to  confer  the  right  of  voting 
upon  aliens.  This  is  the  substance  of  the  argument.  All  that 
part  of  the  said  ordinance  which  relates  to  the  establishment  of  a 
government  in  said  territory,  the  election  of  representatives  to  a 
territorial  assembly,  and  the  qualillcations  of  the  electors  and  the 
elected,  was  a  mere  temporary  act  of  congress,  held  under  the 
confederation,  for  the  teihporary  government  of  said  territory. 
This  part  of  the  ordinance  was  subject  to  be  repealed,  altered, 
and  changed  by  a  subsequent  congress,  and  was  changed  and 
modified  by  congress  at  every  time  a  new  territorial  government 
was  carved  out  of  the  northwest  territory.  It  is  entirely  useless 
to  wade  through  the  mass  of  the  temporary  congressional  legisla- 
tion in  relation  to  the  government  of  the  northwest  territory. 
Whether  aliens  were  or  were  not  allowed  to  vote  while  the  district 
country  out  of  which  this  state  is  formed,  was  a  territory, 
can  have  no  possible  bearing  upon  the  rights,  powers,  and 
duties  of  this  state,  after  she  was  admitted  a  member  of  the 
Union.  The  territories  of  the  United  States  are  merely 
[*389]  under  the  government  and  protection  of  congress;  they 
have  no  voice  in  our  national  counsels,  nor  in  the  making 
of  our  laws.  "Whatever  course  congress  has  pursued  in  the  gov- 
ernment of  its  territories,  whatever  privileges  she  has  extended  to 
or  denied  them,  can  have  no  effect  in  adding  to  or  taking  from 
the  constitutional  rights  of  the  states  which  may  be  formed  out  of 
those  territories.  The  six  concluding  articles  of  the  said  ordi- 
nance are  declared  to  be  articles  of  compact  between  the  original 
states,  and  the  people  and  states  in  said  territory,  and  for  ever  to 
remain  unalterable,  unless  by  common  consent.  Tlie  fourth  arti- 
cle provides,  that  the  states  which  may  be  formed  out  of  the  said 
territory,  "  shall  for  ever  remain  a  part  of  this  confederacy,  sub- 
ject to  the  articles  of  confederation,  and  to  such  alienations  therein 
as  shall  be  constitutionally  made."  After  the  making  of  this 
ordinance,  on  the  17th  of  September,  1787,  the  constitution  of 
the  United  States  was  established,  and  thus  the  states  to  be 
formed  out  of  the  said  territory,  by  the  express  provision  of  the 
ordinance,  became  subject  to  the  constitution  of  the  United  States. 

Again;  the  fifth  article  of  the  ordinance  provides,  that  the 
states  to  be  formed  out  of  said  territory  shall  be  admitted  into  the 
congress  of  the  United  States,  "  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever.'' 

After  these  stipulations  in  the  ordinance,  it  would  seem  to  be 
absurd  to  contend,  that  the  states  formed  out  of  the  northwest 
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territory,  possess  any  other  or  different  rights,  than  the  original 
states.  I  understand  the  argument  on  the  other  side  to  be,  that 
this  state  has  the  constitutional  right  to  grant  to  an  alien  who 
shall  come  into  the  state,  after  the  formation  of  her  constitution, 
and  reside  here  six  months,  the  right  of  suffrage,  although  the 
original  states  have  no  power  to  do  the  same  thing.  If  this  is  not 
the  argument,  then  why  have  counsel  gone  into  so  labored  an  ex- 
amination of  the  territorial  laws,  as  though  the  states  formed  out 
of  this  territory  enjoyed  some  peculiar  constitutional  priveleges, 
not  conferred  upon  the  original  states? 

It  has  been  said  that  the  admission  of  Michigan  into  the  Union, 
with  her  constitution,  in  some  way  gives  color  to  the  right  of  the 
states  to  extend  the  right  of  voting  to  aliens.  Whereas,  the  very 
reverse  is  the  fact;  the  following  is  the  article  in  the  constitution 
of  Michigan:  "In  all  elections,  every  white  male  citizen  above 
the  age  of  twenty-one  years,  having  resided  in  the  state  six 
months  next  preceding  any  election,  shall  be  entitled  to  vote  at 
such  election;  and  every  white  male  inhabitant  of  the  age  afore- 
said, who  may  be  a  resident  of  the  state  at  the  time  of  the  sign- 
ing of  this  constitution,  shall  have  the  right  of  voting  as  afore- 
said." Congress,  by  ratifying  this  constitution,  did  not  decide 
that  a  state  had  the  power  to  naturalize  aliens ;  nor  to  extend  to 
them  the  right  of  suffrage,  but  they  did  decide  that  when  con- 
gress admitted  a  state  into  the  Union,  the  admissson  may 
extend  to  the  inhabitants  who  reside  there  at  the  time,  as  [*390] 
well  as  to  the  territory;  that  the  admission  of  a  state 
into  the  Union,  may  operate  as  a  special  act  of  naturalization  to 
the  inhabitants.  It  is  limited  to  such  inhabitants  as  were  there 
at  the  time  of  the  signing  of  the  constitution. 

Aliens  who  go  into  the  state  after  the  signing  of  the  constitu- 
tion, can  not  be  naturalized  by  the  state,  nor  admitted  to  the 
right  of  suffrage.  The  case  now  under  discussion,  is  not  the  case 
of  an  alien  who  resided  here  at  the  time  of  the  admission  of  this 
state  into  the  Union.  The  agreed  case  admits  that  he  had  not 
been  naturalized  in  any  way ;  nor  had  he  resided  in  the  state  over 
a  year. 

The  clause  in  the  constitution  of  the  United  States,  which  de- 
clares that  the  electors  of  each  state  shall  have  the  qualifications 
of  electors  of  the  most  numerous  branch  of  the  state  legislature, 
confers  no  power  upon  the  state  to  extend  the  right  of  suf- 
frage to  aliens.  It  speaks  of  "  electors."  It  means  those  who 
have  the  capacity  to  be  electors ;  though  every  citizen  might  not 
be  an  elector,  no  one  can  be  an  elector  who  is  not  a  citizen. 

Our  government  is  an  experiment;  it  is  elective  in  all  its  fea- 
tures,— elections  are  the  source  and  fountain  of  its  life;  its  health 
and  perpetuity  depend  upon  their  purity,  they  should  be  guarded 
as  with  a  flaming  sword.  But  if,  on  the  contrary,  the  doors  of 
election   are  flung  open,  if  all  nations,  tongues,  and   kindred  are 
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invited,  without  any  preparation  for  the  change,  to  congregate  at 
our  polls,  to  elect  our  rulers,  and  make  our  laws;  the  time  will 
come,  when  foreign  enemies,  who  can  not  conquer  us  with  their 
arms,  will  unite  with  a  faction,  and  conquer  us  with  their  votes. 

Smith,  Justice:  This  is  an  action  of  debt  brought  to  recover 
a  penalty  for  the  alleged  misconduct  of  Spragins,  as  judge  of  an 
election,  stated  in  the  record,  to  have  been  holden  in  this  state,  in 
the  county  of  Jo  Daviess,  in  August,  1838. 

The  cause  comes  into  this  court  by  appeal  from  the  circuit 
court,  where  it  was  entered  without  process,  and  upon  the  fol- 
lowing statement  of  facts,  in  the  form  of  an  agreed  case: 

"  The  defendant  was  one  of  the  judges  of  an  election,  duly  ap- 
pointed and  qualilied  according  to  law,  at  the  August  election, 
1838,  for  the  precinct  of  Galena,  in  the  county  of  Jo  Da\dess, 
and  acted  as  such,  and  received  votes  at  that  election,  to  wit,  on 
the  sixth  day  of  August,  A.  D.  1838.  It  is  further  agreed  and 
understood,  that  one  Jeremiah  Kyle  voted  at  that  election,  for  all 
state  and  county  officers  voted  for  at  that  time,  to  wit,  governor, 
lieutenant  governor,  representatives  to*  congress,  senator  to  the 
general  assembly,  two  representatives  to  the  general  assembly, 
sheriff  of  the  county,  three  county  commissioners,  coroner,  and 
county  constables.  The  defendant  Avas  one  of  the  judges 
[*391j  at  the  window,  when  the  said  Jeremiah  Kyle  voted.  It  is 
agreed  and  admitted  both  by  plaintiff  and  defendant,  that 
the  said  Kyle  was  not,  at  the  time  he  voted,  a  citizen  of  the  Uni- 
ted States,  but  that  he  was  a  native  of  Ireland,  and  had  never 
had  been  naturalized  according  to  the  laws  of  the  United  States, 
or  of  this  state. 

"  It  is  also  agreed  that  the  said  Kyle  had  resided  in  this  state, 
and  in  the  county  of  Jo  Daviess,  more  than  six  months  immedi- 
ately preceding  the  election,  at  which  he  voted  as  aforesaid. 

"  The  defendant  admitted  the  said  Kyle  to  vote,  and  had  his 
name  inserted  in  the  poll  books,  and  counted  his  vote  as  a 
good  and  proper  vote  under  the  constitution  and  laws  of  this 
state  knowing  before,  and  at  the  time  when  the  said  vote  was  ad- 
mitted and  counted,  that  Jeremiali  Kyle  was  not  a  citizen  of  the 
United  States,  or  of  this  state;  and  knowing  that  he  was  a  native 
the  Kingdom  of  Great  Britian  and  Ireland ;  and  knowing  at  the 
time  his  vote  was  given,  admitted,  and  counted  as  stated  above, 
that  he  was  not  naturalized  according  to  the  laws  of  the  United 
States  and  of  this  state.  It  is  further  agreed  and  admitted,  that 
the  defendant,  acting  as  judge  of  the  said  election,  received  and 
counted  the  vote  of  the  said  Jeremiah  Kyle,  believing  at  the  tinie, 
that  he  was  not  a  qualified  voter;  the  defendant  himself  believing 
that  the  constitution  and  laws  of  this  state,  not  only  required  a 
residence  of  six  months,  but  also,  that  the  person  offering  to  vote, 
should  be  a  citizen  of  the  United  States.  It  is  agreed  that  if  the 
court  shall  be  of  opinion,  upon  the  foregoing  statement  of  facts, 
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that  the  saidJeremiah  Kyle  was  not  a  qualified  voter,  according  to 
the  constitution  and  laws  of  this  state,  the  judgment  shall  be  en- 
tered against  the  said  defendant,  for  the  sum  of  one  hundred  dol- 
lars, one-half  for  the  use  of  the  plaintiff  in  this  action,  and  the 
other  half  for  the  use  of  the  county  of  Jo  Daviess,  and  costs  of 
suit;  but,  if  the  court  shall  be  of  opinion  that  the  said  Jeremiah 
Kyle  was  a  qualified  voter,  according  to  the  constitution  and  laws 
of  this  state,  then  this  suit  to  be  dismissed  at  the  costs  of  the 
plaintiff." 

Upon  this  agreement,  the  circuit  court  rendered  judgment 
against  Houghton,  for  one  hundred  dollars,  in  conformity  with 
the  stipulation  of  the  parties. 

The  case  is  now  presented  for  the  revision  of  this  court,  and 
the  appellant  insists,  that  according  the  constitution  and  laws  of 
this  state,  Jeremiah  Kyle  was  a  legal,  qualified  voter,  and  was 
duly  and  legally  admitted  to  vote,  at  the  election  in  Jo  Daviess 
county,  holden  in  August,  1838,  and  therefore,  the  circuit  court 
decided  erroneously  in  rendering  judgment  against  him. 

The  case  has  been  argued  at  great  length,  and  w^ith  much 
ability. 

The  points  presented  for  examination  and  consideration,  are 
doubtless  of  deep  interest,  inasmuch  as  the  judgment  of  the  cir- 
cuit court  changes  the  rule  regulating  the  exercise  of  the 
elective  franchise,  which  has  prevailed  ever  since  the  adop-  ['^392] 
tion  of  the  state  constitution,  under  that  constitution  and  the 
laws  of  the  state,  which  have  been  uniform  and  unchanged,  as  to  the 
qualification  of  voters  during  that  period,  and  has  now,  for  the 
first  time,  received  a  new  and  entirely  different  construction  from 
that  which  has  hitherto  prevailed;  which  if  it  be  a  just  and  true 
exposition  of  our  constitution,  and  the  laws  regulating  elections 
in  this  state,  will  deprive  a  large  portion  of  the  inhabitants  of 
the  state,  of  the  hitherto  admitted  invaluable  exercise  of  the  right 
of  suffrage. 

The  serious  character  of  the  question  presented  for  considera- 
tion, and  the  magnitude  of  the  interests  involved,  obviously  de- 
mand of  this  tribunal,  the  exercise  of  its  most  cautious,  earnest, 
and  deliberate  judgment,  before  a  decision  be  pronounced.  JSTo 
considerations  but  those  of  imperative  duty,  founded  on  the 
solemn  convictions  of  the  weight  and  justice  of  its  reasons  for  the 
foundation  of  its  opinion,  ought  to  prevail;  and  in  the  conclu- 
sions to  which  it  should  arrive,  it  should  be  alone  animated  by  a 
desire  to  decide  the  question  upon  a  just  interpretation  of  the 
constitution  and  laws  of  the  state.  Tlie  effects  of  its  decision,  if 
just  and  accurate,  can  not  be  looked  to,  be  they  what  they  may, 
as  regards  those  who  may  have  supposed  ulterior  political  con- 
sequences might  arise  therefrom,  according  to  the  predominance 
of  the  views  of  the  one  side  or  the  other  of  the  questions  dis- 
cussed.    The  duty  of  the  court  is  as  plain  as  it  is  imperative.     It 
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must  decide  the  case  as  it  linds  the  facts  arising  on  the  record, 
and  agreeably  to  the  manifest  intentions  of  the  constitution  and 
laws  of  the  state. 

"What  might  or  might  not  be  expedient,  or  more  conformable 
to  a  supposed  more  proper  principle  of  political  economy,  than 
the  rule  the  framers  of  the  constitution  and  laws  of  the  state 
have  thought  proper  to  adopt,  and  by  which  the  case  must  be 
alone  governed,  is  not  for  the  court  to  assume,  as  a  rule  of  action, 
to  govern  its  determination. 

The  plain  and  obvious  import  of  the  constitution  and  laws,  it 
is  the  duty  of  the  court  to  ascertain;  and  when  there  is  neither 
.  ambiguity  nor  doubt,  the  result  can  be  easily  arrived  at. 

It  becomes  important  then  to  enquire  what  qualiiications  the 
constitution  has  prescribed  a  person  shall  possess  to  entitle  him 
to  exercise  the  right  of  voting  at  elections  in  this  state.  The 
27th  section  of  the  2d  article  of  the  constitution,  declares,  "  In 
all  elections  all  white  male  inhabitants,  above  the  age  of  twenty- 
one  years,  having  resided  in  the  state  six  months  next  preceding 
the  election,  shall  enjoy  the  right  of  an  elector,  but  no  person 
shall  be  entitled  to  vote  except  in  the  county  or  district  in  which 
he  shall  actually  reside  at  the  time  of  the  election."  In  reference 
to  the  first  general  election  holden  under  the  constitution,  it  is 
declared,  in  the  12th  section  of  the  schedule  to  the  constitution, 
that  "All  white  male  inhabitants  above  the  age  of 
[*393]  twenty-one  years,  who  shall  be  actual  residents  of  this 
state,  at  the  signing  of  this  constitution,  shall  have  the 
right  to  vote  at  the  election  to  be  held  on  the  third  Thursday,  and 
the  two  following  days,  of  September  next."  (R.  L.  48;  Gale's 
Stat.  36.) 

It  is  here  to  be  remembered,  that  the  constitution  of  the  state 
of  Illinois  was  required,  by  the  act  of  congress  of  the  18th  of 
April,  1818,  to  be  republican,  and  not  repugnant  to  the  ordinance 
of  the  13th  July,  1787,  between  the  original  states,  and  the  peo- 
ple and  states  of  the  territory  northwest  of  the  river  Ohio,  ex- 
cepting so  much  of  said  articles  as  relate  to  the  boundaries  of 
states  therein  to  be  formed. 

By  the  resolution  of  the  congress  of  the  United  States,  of  the 
3d  December,  1818,  it  is  expressly  declared,  that  the  constitution 
and  state  government  so  formed  is  republican,  and  in  conformity 
to  the  principles  of  the  articles  of  compact  between  the  original 
states,  and  the  people  and  states  in  the  territory  northwest  of  the 
river  Ohio,  passed  on  the  13th  July,  1787;  and  that  the  state  of 
Illinois  should  be  admitted  into  the  Union,  upon  an  equal  foot- 
ing with  the  original  states,  in  all  respects  whatsoever. 

It  is  of  importance  here  to  ascertain  whether  the  ordinance  of 
1787  permitted  resident  aliens  to  be  representatives  in  the  terri- 
torial legislatures,  and  to  vote  at  elections  for  representatives. 
By  the  ordinance  it  is  provided,  that  no  person  shall  be  eligible, 
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or  qualified  to  act  as  representative,  unless  he  shall  have  been  a 
citizen  of  one  of  the  United  States  three  years,  and  be  a  resident 
in  the  district,  or  unless  he  shall  have  resided  in  the  district  three 
years ;  and,  in  either  case,  shall  likewise  hold  in  his  own  right, 
in  fee  simple,  two  hundred  acres  of  land  within  the  same;  pro- 
vided, also,  that  a  freehold  in  fifty  acres  of  land  in  the  district, 
having  been  a  citizen  of  one  of  the  states,  and  being  resident  in 
the  district,  or  the  like  freehold,  and  two  years  residence  in  the 
district,  shall  be  necessary  to  qualify  a  man  as  an  elector  of  a 
representative.  (R.  L.  54;  Gale's  stat.  41.) 

It  will  readily  be  perceived,  that  the  qualification  for  eligibil- 
ity to  the  ofiice  of  representative  in  the  territorial  legislature,  is 
twofold;  first,  three  years  a  citizen  of  one  of  the  United  States, 
and  a  resident  of  the  district,  and  the  owner  in  his  own  right,  in 
fee  simple,  of  two  hundred  acres  of  land,  within  the  district;  or, 
secondly,  three  years  residence  in  the  district,  and  the  like  owner 
of  two  hundred  acres  of  land,  without  being  a  citizen  of  one  of 
the  United  States. 

The  qualification  to  vote  for  such  representative  is,  first,  a  free- 
hold in  fifty  acres  of  land  in  the  district,  and  having  been  a  citi- 
zen of  one  of  the  states,  and  a  resident  of  the  district;  or,  sec- 
ondly, a  like  freehold  of  fifty  acres  of  land,  and  two  years  resi- 
dence in  the  district. 

The  policy  of  the  ordinance  here  disclosed,  continued  to 
be  the  policy  of  the  congress  of  the  United  States,  with  [*394] 
various  modifications  in  favor  of  the  extension  of  the 
right  of  suffrage  in  the  territories,  from  time  to  time,  as  its  var- 
ious acts  of  legislation  disclose;  and  distinctly  recognize  and  au- 
thorize aliens  to  enjoy  the  elective  franchise.  The  emphatic  term 
man,  it  will  be  seen,  is  used  as  marking  the  person  who  is  to  ex- 
ercise the  right,  whether  that  man  be  a  citizen  or  resident  of  the 
territory. 

Thus,  the  "  Act  to  enable  the  people  of  the  eastern  division  of 
the  territory  northwest  of  the  river  Ohio,  to  form  a  state  consti- 
tution and  state  government,  and  for  the  admission  of  such  state 
into  the  Union,  on  an  equal  footing  with  the  original  states,  and 
for  other  purposes,"  declared,  "  That  all  male  citizens  of  the 
United  States,  of  full  age,  who  resided  within  the  territory  one 
year  previous  to  the  day  of  election,  and  who  had  paid  a  territo- 
rial or  county  tax;  and  also  all  persons  having,  in  other  re- 
spects, the  legal  qualifications  to  vote  for  representatives  in  the 
general  assembly  of  the  territory,  were  authorized  to  choose  re- 
23resentative  to  form  a  convention  to  frame  a  constitution  and 
state  government."  (2  Story's  L.  U.  S.  869).  This  same  pro- 
vision, with  the  exception  of  the  term  of  residence  being  reduced 
from  one  year  to  one  day,  was  incorporated  in  the  act  to  enable 
the  people  of  Indian  territory  to  form  a  constitution  and  state 
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goveiMiinent,  and  for  the  admission  of  siicli  state  into  the  Union. 
{Ibid.  15G5). 

The  act  to  enable  the  peoj^le  of  the  Illinois  territory  to  form  a 
constitution  and  state  government,  and  for  the  admission  of  the 
state  into  the  Union,  is  precisely  similiar,  except  in  the  reduc- 
tion of  the  time  of  residence  to  six  months.  (Ibid.  1074-.) 

The  several  acts  of  congress  erecting  and  regulating  the  terri- 
torial government,  passed  from  time  to  time,  not  only  prescribed 
the  qualification  of  voters,  but  gave  to  aliens  as  vi'ell  as  citizens 
the  right  of  electing  and  being  elected  to  office. 

Under  the  terms  used  in  the  acts  to  enable  the  people  of  the 
territories  referred  to,  to  form  constitutions  and  state  govern- 
ments, it  will  be  perceived,  that  "  all  persons  having,  in  other 
respects,  the  legal  qualifications  to  vote  for  representatives," 
were  permitted  to  vote  for  members  of  the  state  conventions ; 
thereby  including  aliens  as  well  as  citizens,  who  possessed  the 
other  qualifications  then  and  there  enumerated  in  the  law.  ' 

In  May,  1812,  the  congress  of  the  United  States  passed  an  act 
to  extend  the  right  of  sunrage  in  the  Illinois  territory,  having 
previously,  on  the  3d  of  February,  1809,  by  an  act,  established 
the  territory  of  Illinois,  and  granted  to  the  inhabitants  the  same 
rights,  privileges,  and  advantages  as  were  secured  to  the  people 
of  the  territory  of  the  United  States  northwest  of  the  river  Ohio, 
by  the  ordinance  of  1787;  and  so  much  of  the  same  ordin- 
[*395]  ance  as  relates  to  the  organization  of  the  general  assembly 
in  said  territory,  was  declared  to  be  in  force  and  operation 
in  the  Illinois  territory. 

The  act  of  May,  1812,  provides,  that  upon  the  admission  of 
the  Illinois  territory  into  the  second  grade  of  government,  each 
and  every  white  male  person,  who  shall  have  attained  the  age  of 
twenty-one  years,  and  who  shall  have  paid  a  county  or  territorial 
tax,  and  who  shall  have  resided  one  year  in  said  territory,  pre- 
vious to  any  general  election,  and  be,  at  the  time  of  such  elec- 
tion, a  resident  thereof,  shall  be  entitled  to  vote  for  members  of 
the  legislative  council,  and  house  of  representatives  for  said  ter- 
ritory. By  the  third  section  of  the  act,  the  right  of  voting  for  a 
delegate  to  congress  was  extended  to  the  same  persons.  It  will 
be  seen,  that  this  act  abolished  the  property  qualification  before 
required,  and  extended  the  right  of  suffrage  to  all  white  male 
])ersons ;  making  no  discrimination  between  the  citizen  and  the 
resident  of  foreign  birth.  It  will  also  be  further  preceived,  that 
while  the  right  of  electing  and  being  elected  to  office  is  conferred 
on  persons  who  are  neither  natives  nor  naturalized  citizens  of  the 
United  States,  these  same  persons  were  permitted  to  become 
members  of  the  conventions  which  formed  the  constitutions  of 
Ohio,  Indiana,  Michigan,  and  Illinois;  and  it  is- notorious  that 
those  constitutions  were  adopted  by  a  portion  of  votes  given  by 
persons  who  were  not  citizens  of  the  U  nited  States.     Under  this 
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undeniable  policy,  and  after  it  had  been  practiced  on  in  the  Illi-' 
nois  territory,  for  a  period  of  more  than  six  years,  the  constitu- 
tion of  Illinois  was  formed,  and  the  provision  relative  to  the  elec- 
tive franchise  adopted. 

It  is  conceived  that  misapprehension  prevails,  to  a  consider- 
able extent,  as  to  the  right  of  a  state  to  admit  other  persons  than 
citizens,  native  or  naturalized,  to  vote  at  elections.  Each  state 
has  the  undoubted  right  to  prescribe  the  qualihcations  of  its  own 
voters.  And  it  is  equally  clear,  that  the  act  of  naturalization 
does  not  confer  on  the  individual  naturalized,  the  right  to  exer- 
cise the  elective  franchise.  While  other  civil  rights  are  conferred 
by  it,  that  of  voting  at  elections  for  officers  of  state,  is  not  one, 
unless  the  party  possesses  the  other  requisite  qualifications,  de- 
fined by  the  state  law,  where  citizenship  is  one  of  the  necessary 
requisites  to  its  exercise. 

The  first  paragraph  of  the  second  section  of  the  first  article  of 
the  constitution  of  the  United  States,  declares,  that  the  electors 
in  each  state  shall  hace  the  qualifications  requisit  for  electors  of 
the  most  numerous  branch  of  the  state  legislature.  This  is  alone 
applicable  to  the  choice  of  members  of  the  house  of  representa- 
tives of  the  United  States,  and  is  regulated,  of  course,  by  the 
qualifications  prescribed  by  the  state  laws,  for  the  qualifications 
of  its  voters  in  the  choice  of  its  representatives  in  its  own  legis- 
lature. The  qualification  which  a  voter  is  required  to  possess  in 
a  congressional  election,  depends  entirely  on  the  laws  of  the  state 
in  which  the  elective  franchise  is  exercised,  and  is  purely 
dependent  on  the  municipal  regulations  of  the  state.  The  [*396] 
constitution  of  the  United  States,  in  this  particular,  is 
wholly  subordinate  to  the  legislative  will  of  the  state;  whatever 
it  prescribes  is  adopted,  as  the  qualification  of  the  voter  for 
member  of  congress.  In  speaking  of  this  provision  of  the  con- 
stitution of  the  United  States,  the  52d  number  of  the  Federalist, 
written  by  Mr.  Madison,  contains  the  following  just  comments: 
"  To  have  reduced  the  different  qualifications  in  the  different 
states  to  one  uniform  rule,  would  probably  have  been  as  dissatis- 
factory to  some  of  the  states,  as  it  would  have  been  difficult  to  the 
convention.  The  provision  made  by  the  convention  appears, 
therefore,  to  be  the  best  that  lay  within  their  0]:)tion.  It  must 
be  satisfactory  to  every  state,  because  it  is  conformable  to  the 
standard  already  established,  or  which  may  be  established,  by 
the  state  itself.  It  will  be  safe  to  the  United  States,  because,  being 
fixed  by  the  state  constitutions,  it  is  not  altered  by  the  state  gov- 
ernments ;  and  it  can  not  be  feared,  that  the  people  of  the  states 
will  alter  this  part  of  their  constitutions,  in  such  a  manner  as  to 
abridge  the  right  secured  to  them  by  the  federal  constitution." 

Each  state  of  ^he  Union  has  not  only  exercised  this  power,  at 
discretion,  ever  since  the  first  organization  of  the  government  of 
[26— Scam.     Yol.  2.] 
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the  United  States  under  its  own  constitution,  original,  modified, 
or  changed  in  any  manner  whatsoever,  but  the  quahficatious  of 
electors  are  variant  and  dissimlar  in  many  of  the  states ;  some 
differing  in  the  period  of  residence;  others  making  the  possession 
of  real  estate  essential;  and  others  permitting,  on  certain  condi- 
tions, free  negroes  to  enjoy  the  right  of  suffrage.  Hence,  in  all 
of  the  states,  there  may  be  frequently  individuals  who  can  not 
exercise  the  right  of  suffrage,  although  native  citizens,  because 
of  the  want  of  the  possession  of  the  requisite  legal  qualifications. 

The  question,  what  is  the  true  reasonable  interpretation  of  the 
27th  section  of  the  2d  article  of  the  state  constitution,  defining 
the  qualifications  of  an  elector,  is  now  to  be  considered,  under 
the  antecedent  practice  which  it  is  seen  prevailed  under  the  pro- 
visions of  the  ordinance  and  acts  of  congress. 

To  arrive  at  a  just  solution  of  this  enquiry,  it  is  important  to 
ascertain,  with  exactitude,  the  true  definition  and  meaning  of  the 
term  inhabitant,  as  used  in  the  section  of  the  constitution  under 
consideration. 

The  term  inhabitant  is  derived  from  the  Latin  hahito,  and  sig- 
nifies to  live  in,  to  dwell  in ;  and  is  applied,  exclusively,  to  one 
who  lives  in  a  place,  and  has  there  a  fixed  and  legal  settlement. 
It  embraces  locality  of  existence.  It  refers  to  the  place  of  a  per- 
son's actual  residence,  and  excludes  the  idea  of  an  occasional  or 
temporary  residence;  and,  as  used  in  the  section  referred  to,  the 
place  where  the  elector  dwells,  at  the  time  of  his  voting. 

The  term  is  conceived  to  be  entirely  free  from  technicality,  and 
has  a  known  and  universally  accepted  meaning;  all  agree- 
p397]  ing  in  consideritig  inhabitant  as  directly  connected  with 
habitation  and  abode.  It  is  supposed,  that  a  term  of  no 
technicality,  so  simple  and  expressive  in  itself,  and  so  clear  and 
definite  in  its  character,  is  susceptible  of  but  one  meaning.  This 
residence,  however,  is  to  be  bona  fide,  and  not  casual  or  tempo- 
rary. To  determine,  then,  the  qualifications  of  an  elector  in  this 
state,  it  would  seem  to  be  wholly  unnecessary  to  enquire  whether 
the  elector  was  a  citizen  of  the  United  States.  Possessing  the 
qualifications  declared  in  the  constitution,  and  recapitulated  in 
the  law  of  elections,  he  should  be  deemed  a  qualified  voter,  and 
admitted  to  vote,  though  not  a  citizen  of  the  United  States. 

It  is,  however,  strenuously  contended,  that  the  term  inhabi- 
tant is  synonymous  with  citizen,  and  should  receive  the  same  in- 
terpretation. To  test  this  argument,  let  us  consider  in  what 
sense  the  framers  of  the  constitution  must  have  used  the  term, 
as  applicable  to  the  object  they  had  in  view,  at  the  time  of  its 
use,  independant  of  its  ordinary  signification.  We  have  already 
seen  that  it  was  the  policy  of  the  United  States  government,  to 
confer  on  the  inhabitants  of  the  territory,  withgut  reference  to 
their  citizenship,  the  right  of  electing  and  being  elected  to  office. 
This  peculiar  policy,  adopted  by  the  ordinance,  continued  the 
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settled  rule  of  action,  and  was  marked  by  its  continuance  in  all 
the  acts  of  congress,  in  reference  to  the  territories;  and  pecu- 
liarly so,  in  reference  to  Illinois  (as  is  shown  by  the  act  to  extend 
the  right  of  suffrage  therein),  up  to  the  adoption  of  the  state  con- 
stitution. 

It  is  a  matter  of  history,  that  a  large  portion  of  the  inliabi- 
tants  of  Illinois,  antecedently,  and  at  the  adoption  of  the  state 
constitution,  were  French  and  Canadian  emigrants.  Many  had 
come  to  Illinois  before  the  capture  of  the  French  settlements,  dur- 
ing the  revolutionary  war,  by  George  Rogers  Clarke ;  while  others 
arrived  during  the  war,  and  some  after  peace  had  been  pro- 
claimed. The  articles  of  compact  contained  in  the  ordinance  to 
embrace  a  stipulation  in  favor  of  the  then  inhabitants,  which  de- 
clares, '•  that  the  inhabitants  of  said  territory  shall  always  be  en- 
titled to  the  benefit  of  a  proportionate  representation  of  the  peo- 
ple in  the  legislature;  "  and  they  were  also  declared,  "  subject  to 
pay  part  of  the  federal  debt,  and  a  proportional  part  of  the  ex- 
penses of  government,  to  be  apportioned  on  them  by  congress, 
according  to  the  same  common  rule  and  measure,  by  which  ap- 
portionments should  be  made  on  the  other  states." 

One  of  the  many  reasons  for  the  introduction  of  the  policy  of 
permitting  aliens  to  vote,  and  be  voted  for,  as  declared  in  the  or- 
dinance, and  the  legislation  of  congress,  is  to  he  found  in  the 
aforegoing  stipulations ;  and  sufficiently  explains,  in  connection 
with  others  to  be  hereafter  adverted  to,  the  causes  of  its  adoption 
and  continuance. 

Pursuing  the  same  spirit  of  justice  and  liberality,  the  [*398] 
framers  of  the  state  constitution  intended  to  carry  out  a 
continuance  of  the  policy  of  admitting  to  vote,  not  only  those 
who  were  inhabitants  of  the  territory  at  the  time  of  the  adoption 
of  the  constitution,  but,  also,  all  those  who  might  subsequently 
become  inhabitants  of  the  state,  and  should  become  other\vise 
qualified  to  exercise  the  right  of  suffrage,  there,  as  citizens  of 
the  United  States.  It  was  but  in  accordance  with  the  policy 
which  had  antecedently  prevailed;  and  was  further  supported,  as 
is  well  known  to  those  who  heard  the  discussions  in  the  conven- 
tion, by  the  supposition  that  the  exercise  of  this  political  right, 
with  the  further  one,  to  be  enacted  by  the  legislative  department, 
of  holding,  conveying,  and  devising  real  estate,  would  induce  a 
flood  of  emigration  to  the  state,  and  cause  its  early  and  compact 
settlement.  That  such  was  its  influence  on  the  convention,  is 
believed  to  be  beyond  doubt;  though  its  effects  and  influences 
may  have  failed  in  the  extent  of  its  anticipated  operations. 

That  it  is  the  just  and  reasonable  interpretation  of  the  27th 
section,  may  be  further  established  by  a  recurrence  to  the  con- 
gressional debates,  which  occurred  on  the  discussion  relative  to 
the  admission  of  the  state  of  Michigan  into  the  Union. 

On  the  29th  of  March,  1836,  a  debate  arose  in  the  senate  of  the 
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United  States,  on  the  bills  to  establish  the  northern  bonndary 
line  of  Ohio,  and  for  the  admission  of  Michigan  into  the  Union. 
On  that  occasion,  in  adverting  to  the  clause  in  the  constitution 
of  Michigan,  defining  her  boundaries,  which  conflicted  with  those 
of  Ohio,  exception  was  taken  to  the  2d  article  of  the  constitution 
of  Michigan.     The  article  is  as  follows: 

"  In  all  elections,  everj  white  male  citizen  above  the  age  of 
twenty-one  years,  having  resided  in  the  state  six  months  next 
preceding  any  election,  shall  be  entitled  to  vote  at  such  election; 
and  every  white  male  inhabitant,  of  the  age  aforesaid,  who  may 
be  a  resident  of  this  state  at  the  time  of  the  signing  of  this  con- 
stitution, shall  have  the  right  of  voting  as  aforesaid;  but  no 
such  citizen  or  inhabitant  shall  be  entitled  to  vote,  except  in  the 
district,  county,  or  township  in  which  he  shall  actually  reside  at 
the  time  of  such  election." 

Senator  Buchanan,  in  that  debate,  remarked,  "  that  it  had 
been  said  that  Michigan  ought  not  to  be  admitted  under  her 
present  constitution,  because,  by  it,  every  white  male  inhabitant 
in  the  state  had  the  right  of  voting,  contending  that  this  provi- 
sion gave  the  right  of  suffrage  to  others  than  citizens  of  the 
United  States.  He  asked  the  gentlemen  to  mark  the  distinction 
here  drawn  by  the  gentleman  from  Delaware,  and  to  judge 
whether  this  objection  was  well  founded.  Michigan  confined  her- 
self to  such  residents  and  inhabitants  of  her  territory  as  were 
there  at  the  signing  of  her  constitution ;  and  to  those,  alone,  she 

extended  the  right  of  suffrage. 
[*399]      "Now  we  have  admitted  Ohio  and  Illinois  into  this 

Union,  two  sister  states,  of  whom  we  ought  certainly  to  be 
very  proud.  He  would  refer  senators  to  the  provision  in  the  con- 
stitution of  Ohio  on  that  subject.  By  it,  all  white  male  inhabi- 
tants, twenty -one  years  of  age  or  upwards,  having  resided  one 
year  in  the  state,  are  entitled  to  vote.  Michigan  had  made  the 
proper  distinction.  She  had  very  properly  confined  the  elective 
franchise  to  inhabitants  within  the  state  at  the  time  of  the  adop- 
tion of  the  constitution.  But  Ohio  had  given  the  right  of  suf- 
frage, as  to  all  future  time,  to  all  her  white  inhabitants  over  the 
age  of  twenty-one  years ;  a  case  embracing  all  time  to  come,  and 
not  limited  as  in  the  constitution  of  Michigan.  He  had  under- 
stood that  Ohio,  since  the  adoption  of  her  constitution,  had  re- 
pealed this  provision  by  law.  He  did  not  know  whether  this  was 
so  or  not,  but  here  it  was,  as  plain  as  the  English  language  could 
make  it,  that  all  white  male  inhabitants  of  Ohio,  above  the  age  of 
twenty-one  years,  were  entitled  to  vote  at  her  elections.  Well, 
what  has  Illinois  done  in  this  matter?  He  would  read  an  extract 
from  her  constitution,  by  which  it  would  appear,  that  only  six 
months  previous  residence  was  required  to  acquire  the  right  of 
suffrage.  The  constitution  of  Illinois  was,  therefore,  still  broader 
and  more  liberal  than  that  of  Ohio.     There,  in  all  elections,  all 
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white  male  inhabitants  above  the  age  of  twenty-one  years,  having 
resided  in  the  state  six  month  previous  to  the  election,  shall  enjoy 
the  ri^ht  of  suffrage. 

"  JNow,  Sir,  it  has  been  made  a  matter  of  preference  by  set- 
tlers, to  go  to  Illinois,  instead  of  other  new  states,  where  they 
must  become  citizens  before  they  could  vote;  and  he  appealed  to 
the  senators  from  Illinois  (who  admitted  such  was  the  fact) 
whether  this  was  not  now  the  case;  and  whether  any  man  could 
not  now  vote  in  that  state  after  a  six  months'  residence. 

"  Now,  here  w-ere  two  constitutions  of  states,  the  senator  fi-om 
one  of  which  was  most  strenuously  opposed  to  the  admission  of 
Michigan,  which  had  not  extended  the  right  of  suffrage  as  far  as 
was  done  by  either  of  them.  Did  Michigan  do  right  in  thus  fix- 
ing the  elective  franchise?  He  contended  that  she  did  act  right, 
and  if  she  had  not  so  acted,  she  would  not  have  acted  in  obedience 
to  the  spirit,  if  not  the  very  letter,  of  the  ordinance  of  1787. 
Michigan  took  the  right  ground,  while  the  states  of  Ohio  and 
Illinois  went  too  far,  in  making  perpetual  in  their  constitutions, 
what  was  contained  in  the  ordinance.  When  congress  admitted 
Ohio  and  Indiana  on  this  principle,  he  thought  it  very  ungracious 
in  any  of  their  senators  or  representatives,  to  declare  that  Michi- 
gan should  not  be  admitted,  because  she  had  extended  the  right 
of  suffrage  to  the  few  persons  within  her  limits,  at  the  adoption 
of  her  constitution." 

Senator  Ewing,  of  Ohio,  urged,  that  the  precedents  referred  to 
by  the  senator  from  Pennsylvania,  were  admitted  under 
troublesome  circumstances,  but  ought  not  to  be  followed  [*400] 
(2  Cong.  Deb.  1014,  1015).  On  the  ninth  of  June  follow- 
ing, on  a  debate  which  arose  in  the  house  of  representatives  of 
the  United  States,  on  the  same  bill,  for  the  admission  of  the  state 
of  Michigan  into  the  Union,  Mr.  Everett,  among  other  grounds 
assumed  by  him,  as  causes  of  objection  to  her  admission,  stated 
those  which  related  to  her  constitution :  First,  "  It  was  formed 
by  a  convention  elected  in  part  by  foreigners."  Secondly,  "  It 
naturalized  foreigners." 

In  the  analysis  which  he  made,  on  the  occasion  referred  to,  of 
the  various  provisions  of  the  ordinance  of  1787,  and  examined  on 
this  occasion,  it  will  be  seen  from  his  argument,  that  he  conceded 
the  ordinance  of  1787  admitted  foreigners  to  vote  under  the  terri- 
torial government,  and  that  "  the  privilege  of  extending  to  for- 
eigners the  right  of  voting  for  representatives  of  the  territorial 
legislature,  has  been  extended  to  the  election  of  delegates  of  the 
conventions  for  forming  state  constitutions.  He  remarked, 
"  That  in  the  act  of  1802,  for  the  formation  of  the  constitution 
of  Ohio,  the  persons  entitled  to  vote  were  all  male  citizens  of  the 
United  States,  of  full  age,  resident  within  the  territory  for  one 
year,  having  paid  a  territorial  or  county  tax ;  and  all  persons  hav- 
ing, in  other  respects,  the  legal  cpmlifications  to  vote  for  represen- 
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tatives  in  the  general  assembly  of  the  territory."  "  The  latter 
clause,"  he  said,  "  must  refer  to  the  provisions  in  the  ordinance 
of  1787,  before  stated."  He  said  the  acts  of  the  3d  March,  1811, 
and  20th  May,  1812,  extended  the  right  of  suffrage  in  Indiana 
and  Illinois,  to  every  free  white  male  person  of  the  age|Of  twenty - 
one  years,  who  shall  have  paid  a  county  or  territorial  tax,  and  re- 
sided one  year  in  the  territory. 

"The  acts  of  19th  April,  1816,  and  18th  April,  1818,  au- 
thorizing the  election  of  conventions  to  form  constitutions  in 
those  states,  authorize  every  free  white  male  citizen  of  the  United 
States,  and  all  persons  having  in  other  respects  the  legal  qualifi- 
cations, to  vote  for  representatives,  to  vote  for  delegates  of  the 
convention. 

"  Thus  (he  declared)  aliens  have  been  permitted  to  vote  for 
delegates  to  the  conventions  for  forming  the  constitutions  of  Ohio, 
Indiana,  and  Illinois;  but  would  congress,  in  the  case  of  Michi- 
gan, have  allowed  aliens  to  vote?" 

Mr.  Everett  then  proceeded  to  show,  that  the  case  of  Michigan 
was  different  from  Ohio,  Indiana,  and  Illinois,  because,  although 
the  act  of  1808,  establishing  the  territory  of  Michigan,  secured  to 
the  inhabitants  the  same  riglits  of  voting  that  were  granted  by  the 
ordinance  of  1787,  yet,  the  act  of  the  16th  February,  1819,  au- 
thorizing the  territory  to  send  a  delegate  to  congress,  conferred 
the  right  of  suffrage  to  only  free  wdiite  male  citizens  of  the  terri- 
tory, who  had  resided  one  year  therein  next  preceding  the 
[*401]  election,  and  had  paid  a  county  or  territorial  tax,  and  that 
in  addition  thereto,  the  act  of  3d  of  March,  1823,  \drtually 
repealed  all  prior  acts,  relating  to  the  rights  of  suffrage,  providing, 
"  That  all  citizens  of  the  United  States,  having  the  qualifications 
prescribed  by  the  act  of  16th  February,  1819,  shall  be  entitled  to 
vote  at  any  public  election  in  said  territory,  and  shall  be  eligible 
to  any  office  therein,"  thereb}'  taking  away  all  rights,  by  such  re- 
peal, existing  under  those  laws. 

He  then  says:  "Thus,  at  the  time  of  the  calling  of  the  con- 
vention for  the  formation  of  the  constitution  of  Michigan,  it  was 
the  fundamental  law  of  the  territory,  that  none  but  citizens  of 
the  United  States,  who  resided  in  the  territory  one  year  next  pre- 
ceding the  election,  and  had  paid  a  county  or  territorial  tax,  should 
be  entitled  to  vote."  He  then  proceeds  to  say,  "That  there  were 
several  reasons  for  this  law,  as  applied  to  Michigan,  wdiich  did 
not  apply  to  either  of  the  three  states.  The  territory  of  Michi- 
gan, on  its  whole  settled  frontier,  was  contiguous  to  a  foreign 
thickly  settled  country,  whereas  that  was  not  the  case  with  either 
of  the  other  states ;  and  it  was  necessary  to  change  the  law,  so 
as  to  prevent  such  foreign  population,  easily  transported  across 
the  line,  from  voting  at  our  elections.  Yet,  in  the  face  of  the 
law  of  the  land,  the  territorial  legislature  has  authorized  for- 
eigners to  vote,  and  those  who  had  resided  in  the  territory  only 
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twenty-two  days  previous  to  the  passage  of  the  act.  The  act  was 
passed  on  the  26th  day  of  January,  1835.  In  the  second  section 
the  qualification  of  voters  is  prescribed:  'Sec.  2,  That  the  free 
white  male  inhabitants  of  the  said  territory,  abov^e  the  age  of 
twenty-one  years,  who  shall  reside  therein  three  months  imme- 
diately preceding  Saturday,  the  fourth  day  of  April  next,  in  the 
year  1835,  be,  and  they  are  hereby  authorized  to  choose  delegates 
to  form  a  convention,  who  shall  be  elected  in  the  several  districts 
as  follows.'  "Would  congress  have  passed  an  act  of  this  descrip- 
tion? If  not,  will  they  sanction  it?  The  act  is  a  fraud  on  the 
rights  of  the  citizens  of  the  United  States  in  that  territory.  The 
constitution,  then,  is  the  result  of  foreign  votes,  and  accounts  for 
that  objectionable  clause  in  it  which  naturalizes  those  foreigners 
who  thus  secured  the  victory." 

The  constitution  was  signed  on  the  24th  June,  1835,  and,  con- 
tains the  second  article  already  quoted,  and  upon  which  Mr.  E. 
remarked:  "Thus  every  foreigner  of  the  age  of  twenty-one, 
who  resided  in  the  territory  on  the  24th  day  of  December,  is 
naturalized  by  this  article  of  the  constitution,  and  clothed,  in  ex- 
press terms,  with  the  highest  political  privilege  of  a  citizen  of  the 
United  States. 

"  Under  a  constitution  thus  formed,  and  containing  this  un- 
constitutional article,  I  cannot  consent  to  admit  Michigan  into 
the  Union." 

Mr.  Kussell,  Mr.  Haner,  and  other  members,  during 
the  debate,  assumed  similar  grounds,  and  gave  similar  [*402] 
reasons  for  their  opposition  to  the  admission  of  Michigan 
into  the  Union.  From  these  debates,  which  will  be  found  in 
Vol.  12,  Parts  1  and  4,  Congressional  Debates,  it  will  be  per- 
ceived, that  there  was  no  difference  of  opinion  as  to  the  effect  of 
the  use  of  the  terms,  "  white  male  inhabitants."  All  agreed, 
those  for,  as  well  as  those  opposed,  to  the  admission  of  Michigan, 
that  those  terms  conferred  the  right  of  voting  on  unnaturalized 
inhabitants,  provided  they  possessed  the  other  requisite  quali- 
fications. 

The  reasons  and  argument  of  the  able  and  talented  individuals 
who  participated  in  the  debates  on  that  occasion,  are  not  referred 
to,  by  any  means,  as  conclusive  authority  on  the  question  now 
under  consideration ;  but,  as  high  evidence  of  the  correctness  of 
the  expositions  which  were  then  given  on  a  question,  which  is, 
as  to  the  accurate  and  practical  definition  of  the  terms  used, 
directly  in  point,  and  precisely  parallel. 

The  extent  of  the  political  rights  acquired  by  the  terms  used, 
were  not  doubted,  nor  warf  their  application  questioned.  Through- 
out the  debate,  the  point  was  conceded ;  but  the  policy  of  incor- 
porating the  right,  was  reprobated  and  condemned  by  those  who 
opposed  her  admission  into  the  Union. 

To  show,  however,  that  the  position  assumed,  which  asserts  the 
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terms  inhabitant  and  citizen  to  be  synonymous  and  correlative,  is 
not  sustainable,  even  in  a  political  sense,  the  following  extract  is 
transcribed  from  the  report  of  the  committee  on  elections,  in  the 
congress  of  the  United  States,  in  the  case  of  John  Bailey,  which 
transpired  in  1824.  This  report  was  approved  by  congress,  and 
Mr.  Bailey  ejected  from  his  seat  by  a  very  large  majority  of  the 
house,  without  distinction  of  party.  On  enquiry  into  the  mean- 
ing of  the  word  inhabitant,  as  used  in  the  constitution  of  the 
United  States,  in  reference  to  the  qualification  of  a  representative 
in  the  congress  of  the  United  States,  the  committee  remark: 
"  Having  examined  the  case  in  connection  with  the  probable  rea- 
sons which  influenced  the  minds  of  the  members  of  the  conven- 
tion, and  led  to  the  use  of  the  word  inhabitant,  in  the  constitu- 
tion, in  relation  to  senators  and  representatives  in  congress,  it 
may  not  be  improper,  before  an  attempt  is  made  at  a  further  defi- 
nition of  the  word,  a  little,  to  consider  that  of  citizen,  with  the 
view  of  showing  that  meaning  of  the  misconceptions  in  respect  to 
the  former,  have  arisen  from  confounding  it  with  the  latter.  The 
word  inhabitant  comprehends  a  single  fact,  locality  of  existence; 
that  of  citizen,  a  combination  of  civil  privileges,  some  of  which 
may  be  enjoyed  in  any  state  of  the  Union.  The  word  citizen 
may  properly  be  construed  a  member  of  a  political  society ;  and 
although  he  might  be  absent  for  years,  and  cease  to  be  an  inhabi- 
tant of  its  territory,  the  right  of  citizenship  may  not  thereby  be 
forfeited,  but  may  iSe  resumed  whenever  he  may  choose  to 
[*403]  return." 

From  what  has  been  already  said,  it  must  appear,  that 
the  words  citizen  and  inhabitant  can  not  be  considered  syn- 
onymous. 

In  the  3d  section  of  the  2d  article  of  the  state  constittition,  the 
words  inhabitant  and  citizen  are  used  in  juxtaposition.  The 
representative  is  to  be  not  only  a  citizen  of  the  United  States, 
but  an  inhabitant  also  of  the  state. 

Another  authority  may  be  found  in  Yattel,  supporting  very 
clearly  this  distinction.  In  Book  1,  Chap.  19,  §  213,  he  says: 
"  The  inhabitants,  as  distinguished  from  citizens,  are  strangers 
who  are  permitted  to  settle  and  stay  in  the  country.  Bound  by 
their  residence  to  the  society,  they  are  subject  to  the  laws  of  the 
state,  while  they  reside  there,  and  they  are  bound  to  defend  it 
while  it  grants  them  protection,  though  they  do  not  participate 
in  all  the  rights  of  citizens." 

This  authority  shows  very  plainly  the  distinction  between  the 
citizen  and  the  inhabitant;  and  that  the  latter  appellation  is  de- 
rived from  abode  and  habitation,  and  not  from  political  privi- 
leges. 

In  further  support  of  this  principle  of  distinction,  reference 
may  be  had  to  the  act  of  congress  of  the  1st  of  March,  1790,  enti- 
tled "  An  Act  providing  for  the  Enumeration  of  the  Inhabitants 
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of  the  United  States."  This  act  provides,  "  That  the  marshals  of 
the  several  districts  of  the  United  States,  shall  be,  and  tliej  are, 
hereby  authorized  to  cause  the  number  of  inhabitants  within  their 
respective  districts  to  be  taken,"  It  further  provides,  "  That  a 
perfect  enumeration  and  description  of  all  persons  resident  in  the 
district,  shall  be  made."  Thus  showing,  in  the  opinion  of  con- 
gress, that  the  persons  residing  or  living  in  the  respective  dis- 
tricts, were  the  inhabitants  thereof. 

This  is  also  the  sense  in  which  the  term  inhabitant  is  used  in 
the  state  constitution.  Whenever  the  qualilications  of  eligibility 
for  office  are  defined,  it  uses  the  term  citizen  of  the  United  States, 
as  contra-distinguished  from  inhabitant.  So,  on  the  contrary, 
when  the  qualifications  of  a  voter  or  elector  are  named,  it  uses 
the  word  inhabitant,  and  has  no  reference  to  that  of  citizen.  Kor 
are  the  terms  in  that  instrument  confounded,  or  used  indiscrimi- 
nately, as  equivalent  phrases ;  thus.  Art.  2,  §  27,  "  All  white  male 
inhabitants  shall  enjoy  the  right  of  an  elector."  Not  all  white 
male  citizens  who  are  inhabitants.  So  in  §  12th  of  the  Schedule, 
it  conferred  the  right  of  voting  at  the  first  election  held  under 
the  constituton,  on  all  white  male  inhabitants,  actual  residents  of 
the  state  at  the  time  of  signing  the  constitution;  showing  most 
distinctly,  that  citizenship  of  the  United  States  was  by  no  means 
regarded  as  one  of  the  qualifications  of  an  elector.  It  embraced 
all  who  were  at  the  time  actual  residents  of  the  state,  without  re- 
garding how  long  they  had  been  residents.  It  was  enough,  if 
they  were  so  at  the  time  specified.  Again ;  the  constitution 
uses  the  word  inhabitant  when  referring  to  the  masses  of 
population,  including  all.  Thus  senators  and  representa-  [*404] 
tives  are  to  be  apportioned  according  to  the  number  of 
white  inhabitants.  Art.  2,  §  5.  "  An  enumeration  of  all  white 
male  inhabitants  shall  be  made."     Art.  2,  §  31. 

All  lands  which  have  been  granted  as  a  common  to  the  inhabit- 
ants, &c.  The  general  assembly  shall  have  power  and  authority 
to  grant  the  same  privileges  to  the  inhabitants  of  the  said  vil- 
lages of  Cahokia  and  Prairie  Du  Pont,  as  are  granted  to  the  inhab- 
itants of  other  towns.     Art.  8,  §  8. 

So  in  the  state  legislature,  the  terms  and  the  distinction  be- 
tween citizen  and  inhabitant,  have  ever  been  understood  and 
used.  Thus  the  act  for  taking  the  census  provides  for  making  an 
enumeration  of  the  inhabitants  of  the  state.  (R.  L.  114;  Gale's 
Stat.  135.) 

The  act  of  1827,  relative  to  grand  and  petit  jurors,  has  these 
peculiar  expressions,  "  That  all  free  white  male  taxable  inhabi- 
tants, in  any  county  of  this  state,  being  natural  born  citizens  of 
the  United  States,  or  naturalized  according  to  the  constitution 
and  laws  of  the  United  States,  and  of  this  state,  between  the  ages 
of  twenty-one  and  sixty  years  (with  certain  enumerated  exceptions), 
sliall  be  considered  and  deemed  as  competent  persons  to  serve  on 
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grand  and  petit  juries."  (R.  L.  378;  Gale's  Stat.  395.)  In  this 
provision,  the  exception  therein  contained  of  citizenship,  clearly 
indicates  that  an  inhabitant  is  not  necessarily  a  citizen;  on  the 
contrary,  it  asserts  the  obvious  distinction,  and  that  the  term  does 
not  by  any  means  imjjly  citizenship. 

It  would  be  almost  a  waste  of  labor  to  attempt  to  prove  the 
contrary;  hence  it  would  be  no  more  than  rational  to  suppose 
that  distinction  to  be  well  understood  and  settled. 

If  any  doubt  could  be  supposed  to  remain  in  reference  to  the 
true  interpretation  of  the  meaning  of  the  constitution  on  this 
question,  it  is  supposed  such  doubt  will  be  dissipated  on  recurring 
to  the  provision  of  the  election  law  passed  by  the  first  legislature 
held  under  the  constitution,  by  which  the  judges  of  the  election 
are  to  test  the  elector's  right  of  suffrage.  This  act  was  approved 
and  in  force  on  the  hrst  of  March,  1819.  The  14th  section  is  as 
follows:  "  And  be  it  further  enacted,  that  whenever  any  person 
shall  present  himself  to  give  his  vote,  and  either  of  the  judges 
shall  suspect  that  such  person  does  not  possess  the  qualifications 
of  an  elector,  or,  if  his  vote  shall  be  challenged  by  any  elector 
who  has  previously  given  in  his  vote  at  such  election,  the  judges  of 
the  election  shall  tender  to  such  person  an  oath  or  aflirmation  in 
the  following  form:  I,  A.  B.,  do  solemnly  swear,  that  I  have 
resided  in  this  state  for  the  period  of  six  months  immediately 
preceding  this  election;  that  I  have,  to  the  best  of  my  knowl- 
edge, attained  the  age  of  twenty-one  years ;  and  that  I  have 
[*405]  not  voted  at  this  election.  And  if  the  person  so  offering 
his  vote,  shall  take  such  oath  or  afiirmation.  his  vote  shall 
be  received,  unless  it  shall  be  proved  by  evidence  satisfactory  to 
all  the  judges,  that  the  said  oath  or  affirmation  is  false.  But  if 
such  person  refuses  to  take  such  oath  or  afiirmation,  his  vote 
shall  be  rejected."  The  residue  of  the  section  declares,  that  tak- 
ing a  false  oath  in  order  to  vote,  shall  be  deemed  perjury,  and 
punished  as  such.  This  act  was  the  first  exposition,  given  by  the 
first  legislature  which  sat  after  the  organization  of  the  state 
government.  It  is  its  solemn  and  deliberate  interpretation  of 
the  constitution,  on  the  qualifications  necessary  to  be  possessed 
by  the  person  claiming  the  right  of  an  elector,  and  should  be 
held  to  be  conclusive  of  its  real  meaning.  It  is  couched  in  the 
almost  literal  language  of  the  constitution,  and  is,  as  such,  its 
best  exponent. 

What  are  the  facts  the  person  offering  to  vote  is  required  to 
depose  ? 

1st.  That  he  is  a  resident  of  a  particular  township.  2d.  That 
he  has  resided  in  the  state  six  months  immediately  preceding  the 
election.  3d.  That  he  has  to  the  best  of  his  knowledge  and 
belief,  attained  the  age  of  twenty-one  years;  and  that  he  has  not 
voted  at  the  election  at  which  lie  then  offers  to  vote. 

The  term  resident,  to  which  he  is  required  to  swear,  may  be 
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considered  less  restricted  in  its  sense  and  meaning,  than  inhabi- 
tant, for  which  it  seems  to  have  been  used  as  equivalent.  It  is 
certainly  not  to  be  considered  more  comprehensive,  and  implying 
other  qualiiications  than  those  enumerated.  If  the  term  inhabi- 
tant had  been  used  instead  of  resident,  it  would  not  have  implied 
any  more  than  is  implied  by  the  term  resident,  though  the  literal 
language  of  the  constitution. 

Indeed,  if  any  inference  is  to  be  drawn  from  the  use  of  the 
term  resident,  it  is  certainly  fair  to  presume,  that  by  its  use,  the 
members  of  the  legislature  intended  to  declare,  that  the  term 
inhabitant  did  not  imply  citizen,  but  one  who  was  a  resident  of 
the  state,  and  is  an  explicit  interpretation  that  tlie  term  inhabi- 
tant meant  absolotely,  one  who  dwelt  in  the  country.  "What  is  a 
resident  but  an  inhabitant  ?  And  is  it  not  directly  contra-distin- 
guishable from  a  citizen,  who  may  not  be  an  inhabitant? 

There  is  one  remarkable  fact  connected  with  the  history  of  the 
adoption  of  the  election  law,  by  the  first  legislature,  and  that  is, 
that  one-third  of  the  persons  who  were  members  of  the  state 
convention  which  framed  the  constitution,  were  members  of  that 
general  assembly;  hence  the  inference  is  irresistible,  that  the 
interpretation  they  have  put  on  the  27th  section  of  the  2d  arti- 
cle of  the  state  constitution,  which  defines  the  qualifications  of 
an  elector,  by  the  election  law  of  1819,  is  the  only  true  expo- 
sition of  that  article. 

In    1821,   the  act  of  1819  was  revised,  and  the  only 
change   made   in   the  oath  required  to  be  taken  by  the  [*406] 
elector,  was  the  substitution  of  the  word  "  county "  for 
"township." 

In  the  years  1823,  1825,  1829,  and  1833,  this  act  again  under- 
went revision;  but  no  change  was  made  in  this  section,  except 
the  addition  after  the  words  "  county  of,"  the  words  "  in  the  state 
of  Illinois";  thus  leaving  the  section,  to  this  day,  as  it  stood,  as 
to  the  qualifications  of  electors,  at  its  adoption.  It  has,  therefore, 
been  the  fixed  and  unchanged  legislative  interpretation  of  the 
constitution,  for  a  period  of  more  than  twenty  years,  universal 
in  its  operation,  and  undisputed  up  to  the  present  time. 

This  contemporaneous  legislative  exposition,  which  was  coeval 
with  the  state  government,  has  assuredly  settled  the  question.  It 
is  conceived  to  be  no  longer  an  open  or  debatable  one,  and  ought 
not  now  to  be  disturbed.  The  practice  under  it,  and  the  universal 
acquiescence  of  all  departments  of  the  government,  and  of  the 
people  in  it,  ever  since  the  creation  of  that  government,  ought  to 
be  considered  as  positive  affirmance  of  its  correctness.  It  is  a 
contemporaneous  exposition  of  the  more  forcible  nature,  and  too 
obstinate  and  strong  to  be  now  shaken  by  objections  which  are 
of  very  recent  origin.  Not  only  has  the  legislative  and  executive 
departments,  on  all  occasions  when  the  law  was  presented  for 
their  action,  sustained,  but  the  council  of  revision,  composed  in 
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part  of  all  the  members  of  this  court,  with  whom  is  lodged  the 
veto  power,  has  given  to  it  its  repeated  and  united  sanctions ;  as 
well  as  those  who  composed  the  judicial  department,  and  who  were 
chosen  under  the  constitution,  immediately  after  its  adoption,  as 
those  who  have  subsequently  succeeded  them,  and  have  been 
members  of  this  council. 

From  an  examination  of  the  journal  of  the  convention,  the 
27th  section  seems  not  to  have  undergone  any  revision.  It  stands 
in  the  constitution  as  it  did  in  the  original  draft.  But  the  11th 
section  of  the  3d  article,  which  provides  for  the  election  of  sher- 
iffs and  coroners,  presents  one  fact,  deemed  material  in  the  con- 
sideration of  the  present  question ;  one,  it  is  thought,  affording 
much  light  on  the  meaning  of  the  term  inhabitant,  as  used  by 
the  members  of  the  convention,  and  as  they  then  understood  it. 
On  the  12th  of  August,  1818,  Mr.  White,  chairman  of  the  com- 
mittee appointed  to  frame  and  report  to  the  convention,  a  con- 
stitution for  the  people  of  the  territory,  reported  a  draft  of  a 
constitution.  The  11th  section  of  the  third  article  of  this  draft, 
contained  the  following  provision:  "There  shall  be  elected,  in 
each,  and  every  county  in  the  said  state,  one  sheriff  and  one 
coroner,  by  the  citizens  who  are  qualified  to  vote  for  members  of 
the  assembly,  and  shall  be  elected  at  the  places  where  elections 
for  members  of  the  general  assembly  are  held,  and  shall  be  sub- 
ject to  such  rules  and  regulations  in  said  elections,  as  shall  be 
prescribed  by  law.  The  said  sheriffs  respectively,  when  elected, 
shall  continue  in  office  two  years,  be  subject  to  removal,  dis- 
qualilication,  and  such  other  rules  and  regulations  as  may 
[*407]  from  time  to  time,  be  prescribed  by  law.  No  sheriff  shall 
be  eligible  for  said  office  for  a  longer  term  than  four  years, 
in  any  term  of  six  years. 

This  section,  it  will  be  perceived,  was  materially  amended,  in 
the  convention,  in  many  respects,  before  its  final  adoption,  and 
the  word  "  citizen  "  stricken  out,  and  the  word  "  those  "  adopted 
in  its  stead;  thus  making  the  provision  as  it  now  stands  in  the 
constitution,  in  this  particular,  read  thus :  "  There  shall  be  elected 
by  those  who  are  qualified  to  vote  for  members  of  the  general 
assembly,  and  at  the  same  times  and  places  where  the  election 
for  such  members  shall  be  held,  one  sheriff  and  one  coroner, 
whose  election  shall  be  subject  to  such  rules  and  regulations  as 
shall  be  prescribed  by  law." 

The  convention  seem  to  have  studiously  avoided  the  use  of  the 
term  citizen,  wherever  the  qualification  for  voting  was  in  ques- 
tion ;  and  in  no  instance  have  they  adopted  it  as  a  correlative  term 
with  inhabitant,  except  in  the  23d  section  of  the  8th  article, 
where  it  is  declared  that  "  Every  citizen  may  freely  write  and 
print  on  every  subject,  being  responsible  for  the  abuse  of  that 
liberty; "  and  in  the  first  article  of  the  7th  section,  providing  for 
the  holding  of  a  convention  to  amend  the   state  constitution, 
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wherein  it  declares  "  and  if  it  shall  appear  that  a  majority  of  all 
the  citizens  of  the  state,  voting  for  representatives,  have  voted  for 
a  convention,  the  general  assembly,  at  its  next  session,  shall  call 
a  convention."  iNow,  a  person  may  be,  in  the  ordinary  sense  of 
the  term,  a  citizen  of  this  state,  but  still  not  a  citizen  of  the  Uni- 
ted States.  The  term  here  used  is  not  conceived  to  be  in  any 
other  sense,  than  that  of  an  inhabitant;  because,  if  such  had  been 
the  sense  of  the  convention,  it  would,  doubtless,  have  used  the 
term  citizen,  instead  of  inhabitant,  in  the  article  defining  the 
right  of  suffrage.  The  consequences  of  insisting  that  additional 
qualifications  of  citizenship  should  be  required,  would  be  most 
onerous,  in  its  operation,  on  a  numerous  portion  of  the  French 
inhabitants,  who  came  to  the  country  since  1787,  as  we  have 
already  shown,  and  who  have  reposed  in  good  faith  under  the 
hitherto  admitted  and  undisputed  recognition  of  their  political 
rights.  There  are  many  of  them  neither  citizens  by  bii-th  nor 
adoption;  and  to  now  interpose  a  regulation  that  would  disfran- 
chise them,  would  be  most  unjust.  To  say  that  they  shall  not 
now  enjoy,  under  the  constitution  which  they  in  part  assisted  to 
form  and  ratify,  rights  which  they  have  exercised  ever  since  its 
formation,  Avould  be  most  dangerous  for  its  unexampled  charac- 
ter of  bad  faith,  and  for  its  innovation  on  rights  hitherto  conceded 
without  question.  It  will  not  even  do  to  say,  that  they  may  be 
admitted  the  exercise  of  the  right  of  suffrage,  though  aliens,  and 
that  they  are  not  the  aliens  intended  to  be  excepted  in  the  con- 
struction proposed  to  be  given  to  the  constitution,  by  those  who 
insist,  that  under  the  term  inhabitant,  none  but  citizens  of 
the  United  States  are  meant.  The  exclusion  must,  of  neces-  [*408] 
sity,  reach  them,  if  it  reaches  others,  because  they  are  citi- 
zens of  the  United  States,  and  were  not  included  in  the  ordi- 
nance, as  the  persons  whose  rights  were  saved  thereby. 

If,  under  the  general  provision  which  conferred  on  them  the 
elective  franchise,  natives  of  other  countries  who  are  inhabitants 
of  the  state,  are  entitled  to  similar  privileges,  which  it  is  sup- 
posed, ought  not  to  have  been,  as  a  matter  of  sound  policy,  be- 
stowed on  them,  it  is  no  sufficient  reason,  because  those  rights 
have  been  thus  incidentally  extended,  that  the  early  emigrants 
should,  for  such  cause,  suffer  a  deprivation  of  those  which  they 
are  of  right  entitled  to. 

It  is,  however,  apprehended,  that  the  authorities  of  the  constitu- 
tion, for  the  reasons  already  stated,  intended  to  extend  the  right 
of  suft'rage  to  those  who,  having  by  habitation  and  residence 
identified  their  interests  and  feelings  'with  the  citizen,  are  upon 
the  just  principles  of  reciprocity  between  the  governed  and  gov- 
erning, entitled  to  a  voice  in  the  choice  of  the  oflicers  of  the  gov- 
ernment, although  they  may  be  neither  native  nor  adopted 
citizens. 

If   the   right  of  suffrage  be  a  natural,  and  not  a  conventional 
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one,  there  can  be  no  just  cause  for  abridging  it,  unless  by  way  of 
punishment  for  crime,  and  under  very  peculiar  circumstances,  and 
for  peculiar  causes.  The  convention  had,  doubtless,  a  desire  to 
make  the  recognition  of  the  right,  stand  on  as  extensive  grounds 
as  were  compatible  with  the  perpetuity  of  the  compact  they  origi- 
nated, and  the  good  order  of  society,  the  protection  of  the  rights 
declared.  In  this  spirit  of  interpretation,  it  is  supposed  the 
views  of  its  members  will  be  best  supported  and  maintained.  The 
sentiments  here  expressed,  seemed  to  have  been  entertained  by 
the  convention,  and  expressed  in  the  concise  but  comprehensive 
declaration  contained  in  the  5th  section  of  the  8th  article  of  the 
constitution,  which  says:  "That  all  elections  shall  be  free  and 
equal."  There  is,  however,  another  view,  in  which  this  cpiestion 
is  to  be  considered.  The  provision  regulating  the  mode  of  chal- 
lenge to  the  elector's  right  to  vote,  declares,  that  if  the  oath  or 
affirmation  prescribed,  shall  be  taken,  the  elector's  vote  shall  be 
received,  "unless  it  shall  be  proved  by  evidence  satisfactory  to  a 
majority  of  the  judges,  that  said  oath  or  affirmation  is  false." 
The  judges,  then,  where  the  oath  is  taken,  or  affirmation  is  made, 
and  such  oath  or  affirmation  is  not  proven  by  evidence  satis- 
factory to  a  majority  of  them,  to  be  false,  have  no  discretion. 
They  are  bound  to  receive  the  vote,  and  moreover,  by  another 
provision  of  the  election  law,  are  subject  to  a  severe  penalty  in 
case  of  refusal. 

Whether  the  elector  be  a  native,  or  adopted  citizen,  or  an  un- 
naturalized foreigner,  they  have  no  right,  nor  are  they  bound  by 
any  necessity  in  the  discharge  of  their  duty,  to  inquire..  They 
are  vested  with  no  discretion  in  the  matter.  If  the  elector  pos- 
sesses the  qualifications  required  by  law,  which  Ave  have 
[*409]  seen  are  few  and  simple,  all  extraneous  inquiries  are  irrele- 
vant to  the  performance  of  their  duty. 

They  can  no  more  add  to,  than  they  can  diminish  the  law,  by 
their  opinion  of  what  it  ought  to  be.  Nor  can  any  interpretation 
be  put  on  it  by  them,  to  disfranchise  those  whom  the  law  clearly 
embraces  within  its  provisions.  The  law  is  so  plain  and  simple, 
that  it  carries  on  its  face  its  own  obvious  meaning,  and  is  not 
susceptible  of  doubt  or  ambiguity.  The  oath  has  been  made  the 
test  of  the  right  to  exercise  the  franchise,  and  contains  within 
itself  the  standard  by  which  that  right  is  to  be  determined.  Un- 
less the  legislature  shall  make  citizenship  an  indisputable  qualifi- 
cation to  the  enjoyment  of  the  elective  franchise,  and  the  consti- 
tution clearly  admits  of  the  exercise  of  that  power  b}'^  that  body, 
this  tribunal  can  not  add  such  a  prerequsite  by  construction. 

In  reference  to  the  construction  which  may  have  been  given  in 
other  states,  by  legislative  enactments,  as  the  meaning  of  the  term 
inhabitant,  and  that  it  is  to  be  considered  citizen,  I  can  not,  even 
admitting  it  may  have  been  there  correctly  decided,  on  such  occa- 
sions, see  any  reason  for  the  adoption  of  such  a  construction  on 
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the  present  occasion.  In  the  first  place,  it  seems  to  me  to  be  a 
perversion  of  the  use  and  meaning  of  language,  as  universally  un- 
derstood, and  an  imputation  on  the  authors  of  its  use,  in  the 
cases  referred  to,  of  a  want  of  knowledge  of  the  appropriate  mean- 
ing of  terms.  It  is  clear  that  a  person  may  be  a  citizen  of  the 
United  States,  when  he  is  an  inhabitant  of  a  foreign  state. 

But  the  adoption  of  such  a  rule  as  has  been  resorted  to  in 
other  states,  by  which  a  term  admitting,  it  would  seem,  of  no 
doubt  of  its  true  sense,  has  been  made  to  imply  the  very  converse 
of  its  universal  acceptation,  is  eminently  forbidden  here. 

It  can  not,  in  my  judgment,  be  just,  because  of  the  facts  which 
existed  at  the  time  of  its  use  in  the  ordinance  of  178  7.  The  evident 
sense  in  which  it  is  employed  in  thai  ordinance,  and  the  subse- 
quent facts  which  followed,  and  have  uniformly  accompanied  its 
employment,  from  its  incorporation  in  the  territorial  laws  of  the 
northwestern  territory,  the  acts  of  congress  for  the  admission  of 
those  territories  and  reception  into  the  Union,  and  the  steady  and 
uniform  rule  adopted  by  every  department  of  the  government  of 
this  state,  without  a  single  exception,  up  to  the  present  hour, 
should  be  conclusive  of  its  meaning. 

It  is  well  understood  that  it  was  the  policy  of  the  congress  of 
of  the  United  States,  at  the  formation  of  the  ordinance  of  1787, 
to  invite  emigration  into  the  northwestern  territory  And  hence, 
as  one  strong  inducement  for  emigration  the  right  of  suffrage 
was  extended  to  aliens  in  those  territories,  as  they  should  be  suc- 
cessfully formed  out  of  the  northwestern  territory  proper. 

Whatever  may  have  been  the  causes  and  motives  which  induced 
Kew  York,  or  Massachusetts,  or  any  other  state,  to  give 
the  legislative  interpretations  which  has  been  done,  to  the  [^-ilO] 
clauses  of  their  constitutions  which  regulate  the  right  of 
suffrage  in  those  states,  the  facts  and  circumstances  which  ex- 
isted in  reference  to  the  states  formed  out  of  the  northwestern 
territory,  did  not  in  any  way  occur  there,  consequently,  their  de- 
cisions form  no  guide,  admitting  they  were  correct,  on  the  pres- 
ent occasion,  liut  it  may  be  said,  Ohio  is  one  of  the  states 
formed  out  of  that  territory,  and  she  has  adopted  the  exposition, 
and  construed  the  term  inhabitant  to  mean  citizen.  Under  what 
particular  causes  the  legislative  construction  adopted  by  her  legis- 
lature in  1831,  was  brought  about,  the  means  of  determining  are 
not  at  hand;  nor  can  it  be  averred,  with  certainty,  what  was  her 
practice,  anterior  the  passage  of  that  act.  In  the  very  first 
act  adopted  by  her  legislature,  after  the  formation  of  her  consti- 
tution, it  is  certain  that  no  prohibition  to  the  reception  of  aliens' 
votes  existed,  nor  up  to  the  passage  of  the  act  of  1831. 

That  act  was  passed  on  the  15th  April,  1803.  The  13th  sec- 
tion of  the  act,  provided  that  the  elector  should  openly,  and  in 
full  view,  present  his  ballot  to  the  judges  of  the  election,  on 
which  should  be  written  or  printed  the  name  of  the  person  and 
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office  voted   for;  and   it   conHned   the  elector  to  the  township  in 
wliich  he  resided. 

The  14th  section  is  in  these  words:  "  That  the  judge  to  whom 
the  ticket  shall  be  delivered,  shall,  upon  the  receipt  thereof, 
pronounce  with  an  audible  voice  the  name  of  the  elector;  and  if 
no  objection  be  made  to  him,  and  the  judges  be  satisHed  that  the 
elector  is  legally  entitled  to  vote  at  that  election,  he  shall  imme- 
diately put  the  ticket  into  the  box,  without  inspecting  the  name 
or  names  written  thereon." 

The  15th  section  declares:  "  That  when  objections  are  made 
to  an  elector,  and  in  all  other  cases  where  the  qualification  of  a 
person  to  vote  is  a  fact  unknown  to  either  of  the  judges,  they 
shall  have  power  to  examine  such  person  on  oath,  or  affirmation, 
touching  his  qualifications  as  an  elector,  which  oath  or  affirma- 
tion either  of  the  judges  is  hereby  authorized  to  administer." 
Laws  of  Ohio,  180;i 

In  1809,  an  act  was  passed  on  the  15th  of  February,  amenda-' 
tory  of  the  act  of  1803,  by  which  the  15tli  section  referred  to  and 
quoted,  \vas  amended  by  the  addition  of  the  following,  after  the 
words,  "  touching  his  qualification  as  an  elector,"  "  or  they  may 
inquire  into  the  qualification  of  such  elector,  on  the  oath  or  affir- 
mation of  disinterested  witnesses,  which  oaths  or  affirmations, 
either  of  the  judges  is  hereby  authorized  to  administer." 

From  these  general  provisions,  the  judges  of  the  election  were 
constituted  the  sole  judges  of  the  qualifications  possessed  by  the 
elector  presenting  himself  to  vote  under  the  provision  of  the  state 
constitution,  which,  except  as  to  the  time  of  residence  and 
[*411]  payment  of  a  tax,  is  similar  to  our  own.  What  was  the 
early  practice  under  the  constitution  and  laws  of  Ohio,  no 
distinct  means  of  knowing  accurately  are  at  hand. 

It  has  been  distinctly  affirmed,  that  the  early  practice  was  to 
admit  aliens,  as  had  been  the  rule  while  under  a  territorial  gov- 
ernment, and  such  would  seem  to  have  been  the  intention  of  the 
legislature,  by  the  passage  of  the  acts  of  1803  and  1809. 

They  gave  no  legislative  construction  to  the  first  section  of  the 
4th  article  of  their  state  constitution,  probably  conceiving  it  so 
explicit,  that  no  one  could  be  mistaken  in  the  meaning  of  the 
term  inhabitant. 

It  has,  however,  been  affirmed  in  a  debate  which  occurred  in 
the  United  States  senate,  in  1836,  on  the  question  of  the  admis- 
sion of  Michigan  into  the  Union,  before  referred  to,  that  such 
was  the  practice  in  Ohio,  and  as  distinctly  admitted  in  that  de- 
bate, by  Senator  Ewing,  of  Ohio,  who  said,  "  that  was  done  in 
troublesome  times."  On  the  13th  February,  1831,  we  find  the 
legislature  of  that  state  passed  an  act,  by  which  they  gave  not 
only,  it  is  conceived,  a  legislative  exposition  to  the  first  section  of 
the  4th  article  of  the  constitution  of  that  state,  denying  the  right, 
and  changing  the  practice,  but  absolutely  adding  the  additional 
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qualification  of  citizenship,  to  authorize  the  elector  to  vote.  The 
10th  section  of  that  act  is  as  follows:  "  That  the  judge  to  whom 
any  ticket  shall  be  delivered,  shall,  on  the  receipt  thereof,  pro- 
nounce, with  an  audable  voice,  the  name  of  the  elector;  and  if  no 
objection  be  made  to  him,  and  the  judges  be  satisfied  that  the 
elector  is  a  citizen  of  the  United  States,  and  legally  entitled, 
agreeably  to  the  constitution  and  laws  of  the  state,  to  vote  at  the 
election,  he  shall  immediately  ]~)ut  the  ticket  in  the  box,  without 
inspecting  the  names  written  thereon,  and  the  clerk  shall  enter 
the  names,"  &c. 

Here  it  will  be  perceived,  that  the  elector  is  required  to  be  a 
citizen  of  the  United  States,  in  addition  to  being  legally  entitled 
agreeably  to  the  constitution  and  laws  of  the  state  to  vote,  before 
he  can  be  admitted  to  vote  in  that  state.  Now  was  it  not 
enough  under  the  constitution,  that  he  was  "  a  white  male  in- 
habitant of  the  state,  had  resided  one  year  next  preceding  the 
election  therein,  and  had  paid,  or  been  charged  with,  a  state  or 
county  tax,"  to  entitle  him  to  vote?  The  constitution  required 
no  more ;  but  the  legislature  required  what  the  constitution  does 
not.  They  superadd  the  requsition  of  citizenship, — attempt  to 
extend  the  constitution,  and  impose  a  condition  beyond  the  con- 
stitution itself.  They  do  not  say  the  terms,  white  male  inhabi- 
tant, shall  be  construed  to  mean  citizen,  but  that  the  party  shall 
possess  this  political  character  before  he  shall  enjoy  the  right  of 
suffrage. 

I  have  not  the  means  of  knowing  under  what  particular  cir- 
cumstances, twenty -eight  years  after  the  adoption  of  the  consti- 
sution,  and  the  passage  of  the  first  law  relative  to  the 
elective  franchise,  it  became  necessary  to  make  this  radical  [*412] 
change,  in  the  law,  evincedly  an  attempt  to  change  rights 
guarantied  by  the  constitution  of  the  state.  But  if  history  is  to 
be  consulted,  the  same  debate  which  occurred  in  the  senate  of  the 
United  States  would  seem  to  furnish  the  clue:  Senator  Benton, 
after  remarking  on  the  duty  of  congress  to  guarantee  the  repub- 
lican character  of  a  state  constitution,  added  "  and  for  that  pur- 
pose had  cognizance  over  the  state  constitutions,  and  for  nothing 
else.  Any  thing  further,  was  an  invasion  of  the  rights  of  the 
states,  and  congress  had  no  right  to  meddle  with  the  qualifica- 
tions of  voters  in  any  of  the  states,  old  or  new.  This  brought 
him  to  the  objection,  that  the  voting  privilege  was  extended  to 
the  inhabitants  of  the  territory  at  the  time  of  the  adoption  of  the 
constitution,  and  not  confined  to  those,  who  were  citizens  of  the 
United  States.  He  left  this  question  where  it  had  been  placed  by 
others,  as  an  affair  belonged  to  the  state,  and  which  every  state 
had  decided  for  herself,  and  many  of  them,  so  as  to  give  aliens 
the  right  of  voting,  and  even  holding  office.  He  referred  to  Illi- 
nois, Louisiana,  and  even  Ohio,  and  asked:  Was  it  not  matter  of 
[27— Scam.     Yol.  2.] 
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history,  that,  within  a  few  years  past,  the  legislature  of  Ohio  had 
decided,  that  the  word  inhabitant  meant  citizen  ?  And  they  de- 
Uned  it  so,  because  a  gentleman,  who  was  a  subject  of  the  king  of 
Great  Britain,  was  presiding  over  their  deliberations,  and  might 
act  as  their  lieutenant-governor." 

It  seems  that  in  1814,  an  action  was  brought  in  Ohio,  in  the 
county  of  Jefferson,  against  three  persons  as  judges  of  an  elec- 
tion in  that  state,  who  had  refused  to  receive  the  vote  of  a  per- 
son of  the  name  of  Johnston,  on  the  ground  that  he  was  not  a 
citizen  of  the  United  States,  but  an  alien,  and  a  native  of  Great 
Britain,  and  had  not  been  naturalized  agreeably  to  the  laws  of  the 
United  States,  and  was  not,  according  to  the  laws  of  Ohio,  en- 
titled to  vote  at  such  election;  and  on  the  further  ground,  that 
Great  Britain  and  the  United  States  were  at  war  at  that  time.  The 
question  having  been  decided  on  a  demurrer  to  the  pleas  of  justi- 
hcation,  which  contained  the  causes  above  stated,  as  the  grounds 
of  defense,  the  supreme  court  of  that  state,  in  1817,  decided  the 
pleas  to  be  a  bar  to  the  action,  and  rendered  judgment  accord- 
ingly in  favor  of  the  defendants.  The  case  has  never  been 
reported,  and  it  is  well  understood  that  there  is  no  written 
opinion  remaining  on  file  in  that  court,  which  disclosed  the 
reasons  on  which  the  judgment  was  predicated;  whether  on  the 
ground  of  the  plaintiff's  being  an  alien  enemy,  or  an  unnatural- 
ized citizen,  or  whether  he  was  excluded  b}'^  the  qualifications  of 
the  election  laws  of  that  state,  then  in  force.  The  pleadings  in 
the  cause  show  that  the  defendants  rested  their  defense  of  justili- 
cation  in  their  refusal  to  receive  the  vote,  on  the  laws  of  the  state 
then  in  force,  and  not  on  the  provisions  of  the  constitution 
[*413]  of  the  state.  No  question  appears  from  the  record,  to 
have  been  raised,  whether  the  laws  prescribing  the  qualifi- 
cations were  in  conflict  with  the  constitution ;  and  we  are  wholly 
unable  to  determine  what  may  have  been  the  reasons  and  the 
grounds  on  which  the  court  decided.  The  rule,  however,  in  that 
case,  would  not  be  a  safe  one  to  follow,  l^or  can  it,  under  the 
circumstances,  be  considered  of  any  authority.  Under  all  the 
facts  and  views  already  stated,  it  would  be  inapplicable  to  our 
condition;  and  its  operation  would  be  in  conflict  with  the  princi- 
ples we  have  already  stated,  which  time  and  practice  have  justly 
consecrated. 

There  has  been  an  argument  advanced,  which  it  is  here  proper 
to  notice.  It  is  said,  that  in  case  of  war,  a  resident  native  of 
the  belligerent  country  with  whom  we  may  be  waging  hostilities, 
in  the  act  of  voting,  might  be  restrained  in  the  exercise  of  his 
right  as  an  elector,  by  virtue  of  an  order  of  the  president  of  the 
United  States,  to  the  marshal  of  the  district,  under  the  act  of 
congress  concerning  aliens  in  time  of  war,  to  remove  such  per- 
son to  some  remote  point. 

Admitting  the  whole  extent  and  force  of  the  argument,  it  but 
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proves,  that  under  such  a  state  of  facts,  the  right  would  be  imper- 
fect. But  surely,  it  does  not  prove  that  it  is  not  a  right  which 
has  been  conferred,  because  of  the  exception  to  its  exercise  in 
the  peculiar  case  supposed.  The  state  law  gives  the  right  to  ex- 
ercise the  power  of  voting,  where  the  qualifications  and  means  of 
enjoyment  exist.  If,  from  any  peculiar  cause,  the  party  is 
deprived  of  the  exercise  of  the  right,  it  by  no  means  proves  its 
non-existence.  An  alien  enemy  loses  the  right  of  prosecuting 
civil  remedies  in  time  of  war;  yet,  in  time  of  peace  he  is  in  the 
full  enjoyment  thereof.  Here  it  might  be  said,  that  because 
there  is  a  suspension  of  the  right,  that  it  does  not  therefore  exist; 
yet  it  is  seen,  that  the  right,  otherwise  perfect,,  is  only  suspended 
under  peculiar  causes. 

There  is  a  portion  of  the  case  which  ought  not  in  my  judg- 
ment to  escape  remark.  It  is  the  admission  by  Spragins,  that  he 
received  and  counted  the  elector's  vote,  believing  at  the  time, 
that  he  was  not  a  qualiHed  voter.  "  He  himself  "  (says  the  case) 
"  believing  that  the  constitution  and  laws  of  this  state,  not  only 
required  a  residence  of  six  months,  but,  also,  that  the  person 
offering  to  vote,  should  be  a  citizen  of  the  United  States."  It 
will  also  be  seen,  that  this  admission  forms  one  of  the  strong 
grounds  of  the  judgment  of  the  circuit  court.  The  third  reas(.)n 
given  in  the  record,  for  the  judgment,  is  in  these  words:  "  That 
the  defendant,  in  admitting  and  counting  the  vote  of  Kyle  at  the 
election  referred  to,  believing  as  it  seems  he  did,  at  the  time  it 
was  received,  that  he  was  not  a  qualified  voter,  was  guilty  of 
manifest  misbehavior."  "  The  defendant  by  his  conduct  at  this 
election,  as  shown  by  the  facts  presented,  is  brought  within 
the  provisions  of  the  section  of  the  law  above  recited,  and  [*414] 
is  subject  to  the  penalties  therein  prescribed." 

When  the  character  of  the  punishment  of  a  judge  of  election, 
for  the  admission,  knowingly,  of  the  vote  of  any  person  not 
qualified  to  vote,  according  to  law,  is  seen  to  be,  that  of  a  large 
pecuniary  fine,  and  the  rendering  of  him  infamous  for  ten  years, 
it  is  not  without  sensations  of  surprise,  that  such  a  confession  is 
seen  placed  upon  the  records  of  a  court  of  justice,  by  consent. 
The  officer  who  here  has  consented  to  place  himself  before  the 
court,  in  what  is  esteemed  a  novel  attitude,  to  use  no  stronger 
expression,  had  taken  an  oath  to  perform  the  duties  of  judge  of 
the  election,  according  to  law,  and  to  the  best  of  his  abilities; 
and  to  studiously  endeavor  to  prevent  fraud,  deceit,  and  abuse  in 
conducting  the  same;  and  he  has,  it  seems,  further  consented 
(under  what  influences  it  is  not  pretended  to  determine)  to  ac- 
knowledge a  pretended  breach  of  that  duty,  which  he  so  solemnly 
declared,  by  an  oath,  he  would  scrupulously  fulfill.  If  he  con- 
scientiously believed  the  law  and  constitution  to  be  what  its  text 
does  not  import,  he  should,  nevertheless,  have  acted  in  accord- 
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ance  with  his  belief  and  judgment,  and  refuse  the  admission  of 
the  vote  tendered. 

It  will  not  be  presumed  that  this  confession,  so  extraordinary 
in  its  character,  has  been  made  for  the  purpose  of  subserving 
any  particular  end,  or  the  accomplishment  of  any  particular 
object  or  purpose.  Biit,  most  assuredly,  the  inferences  can 
not  but  be  peculiar  in  their  nature;  and  the  expression  that 
this  part  of  the  case  had  better  have  been  omitted,  cannot  be 
withheld. 

After  the  most  careful  examination,  and  consideration  of  the 
questions  raised,  the  conclusions  arrived  at  are,  that  Jeremiah 
Kyle  was  a  person  legally  qualified  under  the  constitution  and 
laws  of  the  state  of  Illinois,  to  vote  at  the  election  specified  in 
the  agreed  case;  and  that  the  judgment  of  the  circuit  court, 
which  decided  that  Kyle,  in  order  to  be  entitled  to  vote  at  such 
election,  should  have  been  either  a  native,  or  naturalized  citizen 
of  the  United  States,  at  the  time  of  the  presentation  and  recep- 
tion of  his  vote,  is  erroneous,  and  not  warranted  in  law,  and 
ought  to  be  reversed. 

LocKWOOD,  Justice,  concurring:  I  concur  in  the  opinion  that 
the  judgment  below  ought  to  be  reversed,  for  the  following- 
reasons.  It  appears  in  the  agreed  case,  that  Spragins  was  sued 
in  the  court  below,  as  one  of  the  judges  of  election,  for  the  pen- 
alty of  one  hundred  dollars,  given  by  the  23d  section  of  the 
"  Act  regulating  Elections,"  passed  the  10th  January,  1829. 
That  section  provides,  that,  "  If  any  judge  of  the  election,  clerk, 
or  other  officer  or  person  in  anywise  concerned  in  conducting  the 
election,  shall  knowingly  admit  any  person  to  vote,  not  qualified 
according  to  law,  each  and  every  person  so  offending,  shall  forfeit 
and  pay  to  the  county  the  sum  of  one  hundred  dollars,"  &c.   (E. 

L.  253,  254,  Gale's  stat.  268.) 
[*415]  The  agreed  case  admits  that  one  Kyle  voted  at  the  general 
election  in  1838,  for  governor  and  other  officers,  and  that 
Kyle  was  a  foreigner,  and  had  not  been  naturalized  under  the 
laws  of  congress,  but  had  resided  in  the  county  of  Jo  Daviess 
where  the  vote  was  received,  for  more  than  six  months  imme- 
diately preceding  the  election.  The  case  further  admits  that 
Spragins  acted  as  a  judge  of  the  election,  and  knew  that  Kyle 
had  not  been  naturalized,  yet  received  his  vote.  It  is  also  admitted 
that  Spragins  believed  that  Kyle  was  not  a  qualified  voter,  ac- 
cording to  the  constitution  and  laws  of  this  state,  because  he  had 
not  been  naturalized. 

In  ordinary  civil  actions,  where  a  defendant  admits  that  he  is 
guilty,  such  admission  would  justify  the  court  in  giving  judg- 
ment against  him;  but  this  is  a  highly  penal  action,  and  if  the 
defendant  is  guilty,  in  addition  to  a  fine  of  one  hundred  dollars, 
he  is,  moreover,  on  conviction,  rendered  incapable  of  holding 
any  office  within  this  state,  for  the  term  of  ten  years  thereafter. 
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The  admission  appears  to  have  been  made  with  a  view  to  elicit 
from  this  coui't,  a  construction  of  the  constitution  and  laws  of 
this  state,  in  relation  to  the  right  of  aliens  to  vote.  This  ren- 
ders it  necessary  to  decide  whether  Spragins,  in  suffering  Kyle 
to  vote,  without  challenging  him,  has  subjected  himself  to  the 
penalty  of  one  hundred  dollars,  and  disfranchisement  for  ten 
years. 

The  12th  section  of  the  act  regulating  elections,  provides,  that 
"  "When  any  person  shall  present  himself  to  give  his  vote,  and 
either  of  the  judges  shall  suspect  that  such  person  does  not  pos- 
sess the  requisite  qualifications  of  an  elector,  or  if  his  vote  shall 
be  challenged  by  any  elector  who  has  previously  given  his  vote 
at  such  election,  the  judges  of  the  election  shall  tender  to  such 
person  an  oath  or  affirmation  in  the  following  form:  '  I,  A.  B., 
do  solemnly  swear  (or  affirm,  as  the  case  may   be)   that  I  am  a 

resident  of  the  county  of ,  in  the  state  of  Illinois;  that 

I  have  resided  in  this  state  for  the  period  of  six  months  imme- 
diately preceding  this  election;  that  I  have,  to  the  best  of  my 
knowledge  and  belief,  attained  to  the  age  of  twenty-one  years ; 
and  that  I  have  not  voted  at  this  election.'  And  if  the  person 
so  offering  his  vote,  shall  take  such  oath  or  affirmation,  his  vote 
shall  be  received,  unless  it  shall  be  proved  by  evidence  satisfac- 
tory to  a  majority  of  the  judges,  that  said  oath  or  affirmation  is 
false ;  and  if  such  person  refuses  to  take  such  oath  or  affirmation, 
his  vote  shall  be  rejected."     (E.  L.  246,  247;  Gale's  Stat.  263.) 

These  are  all  the  j)i'Ovisions  contained  in  the  act,  in  relation  to 
the  qualihcations  of  voters. 

Did  Spragins,  then,  in  receiving  Kyle's  vote,  violate  this  sec- 
tion of  the  law,  so  as  to  subject  him  to  the  penalty  contained  in 
the  twenty-third  section  of  the  act?  I  think  not,  for  the  reason, 
that  it  is  agreed,  that  Kyle  was  a  resident  of  Jo  Daviess  county, 
and  had  resided  in  the  state  for  more  than  six  months 
immediately  preceding  the  election.  Had  Kyle  been  [*416] 
challenged,  he  would  only  have  been  required  to  swear  to 
what  is  admitted  to  be  fact,  by  the  agreed  case.  A  challenge, 
then,  by  Spragins,  was  wholly  unnecessary,  and  would  have  been 
an  act  of  supererogation  on  his  part.  If  Kyle  had  taken  the 
oath,  and  it  appears  he  could  safely  have  done  so,  the  judges  of 
election  would  have  been  compelled  to  receive  it.  They  have  no 
discretionary  power,  for  the  law  is  imperative,  that  the  vote  shall 
be  received,  unless  evidence  is  produced  that  it  is  false.  This 
falsity  can  only  be  proved  to  exist,  by  showing  that  the  person 
offering  to  vote  has  not  resided  in  the  state  for  six  months  im- 
mediately preceding  the  election,  or  that  he  is  not  twenty-one 
years  of  age,  or  that  he  has  voted  before  at  the  election. 

Whether  the  person  offering  to  vote  is  an  unnaturalized  for- 
eigner, is  a  question  which  the  judges  of  election  have  no  right 
to  investigate,  under  the  existing  laws.     If  the  voter  comes  with- 
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iu  the  letter  of  the  law,  the  duty  of  the  judge  is  plain.  There 
is  no  ambiguity  in  the  word  resident.  Every  man  is  a  resi- 
dent, who  has  taken  up  his  permanent  abode  in  the  state. 

Tlie  question,  then,  whether  Kyle  was  an  inhabitant,  and  en- 
titled to  the  right  of  suffrage,  within  the  meaning  of  that  word 
in  the  constitution,  is  not  a  subject  of  enquiry  by  the  judges  of 
the  election.  I  am,  therefore,  of  opinion,  that  Spragins,  in 
admitting  Kyle  to  vote,  has  not  violated  the  statute,  and  is  con- 
sequently not  liable  to  the  penalty.  On  the  constitutional  ques- 
tion, whether  unnaturalized  foreigners,  who  are  permanent  resi- 
dents of  the  state,  have  a  right  to  vote,  I  forbear  to  express  an 
opinion,  as  I  believe,  while  our  election  laws  remain  as  they  are, 
the  judges  of  elections  are  bound  to  receive  the  votes  of  such 
persons. 

In  support  of  the  views  above  expressed,  in  relation  to  the 
meaning  of  the  word  "  resident,"  I  refer  to  the  case  of  James 
Brown  V.  Richnrd  R.  Keane,  decided  in  the  supreme  court  of  the 
United  States  (8  Peters  112),  where  that  court  held,  that  the  word 
'*  resident "  does  not  mean  a  citizen. 

Wilson,  Chief  Justice:  I  concur  in  the  view  taken  of  this 
case  by  Justice  Lockwood,  in  his  opinion,  and  think  the  judg- 
ment of  the  circuit  court  should  be  reversed,  upon  the  ground 
that  Spragins,  the  judge  of  the  election,  has  not  incurred  the 
penalty  of  the  statute,  in  receiving  the  vote  of  Kyle,  inasmuch 
as  the  existence  of  all  the  requisite  qualifications  which  the  stat- 
ute requires,  in  order  to  entitle  him  to  vote,  are  admitted.  It  is 
only  when  the  judge  of  the  election  allows  the  exercise  of  the 
elective  franchise  by  one  whose  right  he  suspects,  or  whose  vote 
is  challenged  by  another,  without  tendering  the  oath  prescribed 
by  the  statute,  that  the  judge  violates  his  duty.  The  broad  aiid 
important  question  of  the  right  of  suffrage,  under  the 
[*417]  constitution,  does  not,  according  to  my  views  of  this  case, 
arise.  It  is  one,  therefore,  upon  which  I  express  no 
opinion. 

Browne,  Justice,  said  he  concurred  in  the  views  taken  of  the 
case  by  Justice  Lockwood. 

Judgment  reversed. 

Note.  An  alien,  otherwise  qualified,  may  vote  at  elections  of  borough  offi- 
cers in  Pittsburg.  Stewart  v.  Foster,  1  Binney,  120.  See,  also.  Acts  of  1840- 
41,  111. 
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Error  to  Coles. 

1.  Writ  of  error— Zi'es  in  chancery.    A  writ  of  error  will  lie  to  the  cir- 
cuit court,  sitting  as  a  court  of  chancery. 
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O.  B.  FicKLEN  and  David  J.  B.vker,  for  the  defendants  in 
error,  moved  the  court  to  quash  the  writ  of  error,  and  dismiss 
tlie  cause,  upon  the  ground  that  a  writ  of  error  would  not  lie  to 
the  circuit  court,  sitting  as  a  court  of  chancery. 

IT.  F.  LiNDEE,  for  the  plaintiff  in  error. 

The  court  overruled  this  motion,  considering  the  question  set- 
tled by  the  uniform  practice  of  the  court,  from  its  tirst  organi- 
■  zation  to  the  present  time. 

The  principles  in  relation  to  the  chancery  practice  in  England, 
have  no  application  to  cases  of  appeals  here. 

Motion  overruled. 


Thomas  Cowhick  v.  Heney  Gunn  et  at. 

Appeal  from  Morgan. 

1.  A.VVE.A.-L— unsealed  transcript.  A  transcript  of  the  record  of  a  circuit 
court,  which  is' not  certified  under  the  seal  of  the  court,  is  a  nullity,  and  a 
writ  of  certiorari  cannot  be  granted  in  such  case ;  but  the  cause  must  be 
stricken  from  the  docket,    (a) 

William  Beown,  for  the  defendants  in  error,  moved  the  court 
to  strike  this  cause  from  the  docket,   upon   the   ground, 
that  the  transcript  of  the  record   hied  herein,   although  [*418] 
properly  certihed  by  the  clerk  in  other  respects,  was  not 
under  the  seal  of  the  court  below. 

Whereupon  M.  McConnel  and  J.  A.  McDougall,  for  the 
plaintiff  in  error,  entered  a  cross  motion,  (based  upon  afhdavit 
tiled,  showing  that  the  seal  was  omitted  by  mistake)  to  grant  a 
rule,  requiring  the  clerk  of  the  court  below  to  certify  to  this 
court  a  transcript  of  the  record  of  said  cause,  under  the  seal  of 
said  court. 

The  court  sustained  the  motion  to  strike  the  cause  from  the 
docket,  and  overruled  the  cross  motion  for  a  rule  against  the 
clerk  below,  upon  the  ground  that  the  record  filed,  not  being  under 
the  seal  of  the  court,  was  a  nullity,  and  that  the  cross  motion 
was  in  the  nature  of  a  motion  for  a  writ  of  certiorari  to  amend 
the  record,  as  in  case  of  a  diminution  of  record ;  which  can  only 
be  granted  in  a  case  where  a  record  is  properly  authenticated, 
but  is  defective  in  some  of  its  parts. 

It  is  the  seal  that  gives  authenticity  to  the  proceedings  of  a 
court  of  record. 

Cases  Citing  Text.  66,  68. 

{a)    Writ    of     certiorari    will    be  Rule  stated  in  head  note  enforced, 

awarded  when  it  is  properly  made  to  Mason  v.  Gibson,  13  Bradw.  463,  465; 

appear  that  there  is  diminution  of  the  Wagener  v.  Richards,  14  Bradw.  389. 
record.     Schirmer  «.  People,  40  111. 
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William  E.  Aemsteong  v.  John  C.  Caldwell  et  al. 

Appeal  from  La  Salle. 

1.  Judgment — without  fraud — equity  will  not  disturb.  Where  a  defendant  has 
had  a  full  opportunity  to  make  his  defense  to  an  action  at  law,  and  it  con- 
sisted of  matters  cognizable  in  a  court  of  law,  the  judixment  of  such  a  court 
should  be  considered  final  and  conclusive,  where  there  has  been  no  fraud  in 
obtaining  it ;  and  a  court  of  equity  will  not  disturb  it.    (a) 

The  appellant  filed  liis  bill  in  chancery  against  the  defendants, 
in  the  La  Salle  circuit  court.  The  bill  set  forth  that  at  the  April 
term,  1838,  of  the  La  Salle  circuit  court,  John  C.  Caldwell  re- 
covered a  judgment  against  the  complainant,  for  $259.78,  for 
goods,  wares,  and  merchandise  sold  and  delivered,  and  for 
moneys.  That  all  the  dealings  in  relation  to  the  cause  of  action, 
upon  which  the  judgment  was  rendered,  were  had  with  William 
Caldwell,  John  C.  Caldwell  not  having  been  known  in  any  of 
the  dealings ;  that  the  complainant  had  good  reason  to  believe, 
and  did  believe,  that  William  was  the  principal,  and  the  only 
person  interested  in,  or  who  could  have  any  claim  upon,  the 
claimant,  on  account  of  said  dealings;  that  all  accounts,  receipts, 
&c.,  were  in  the  name  of  William,  John  not  having  been 
known  in  any  of  the  transactions.  That  at  the  time  of  the  re- 
covery of  the  judgment,  William  represented  himself  to  be  the 
agent  of  John,  and  to  be  wholly  without  pecuniary  interest  in 
the  matter.  That  William  is  indebted  to  the  complainant 
[*-119]  in  the  sum  of  $200,  being  for  the  amount  of  a  promissory 
note  which  he  was  prevented  from  setting  off  against  the 
account  upon  which  judgment  was  recovered,  by  reason  that  the 
suit  was  brought  in  the  name  of  John. 

The  bill  also  stated  that  a  bill  of  shoes,  which  constituted  one 
item  in  the  said  account,  amounting  to  $146.90,  were  the  partner- 
ship) property  of  the  complainant  and  William  Caldwell,  as  he 
sup230sed,  and  that  a  court  of  law  could  not  adjust  the  partner- 
ship accounts  between  them.  That  said  bill  of  shoes  was 
allowed  on  the  trial  of  the  action  at  law,  the  complainant  having 
been  taken  by  surprise,  by  the  admitting  of  William  Caldwell  as 
a  witness,  and  by  his  testimony,  the  complainant  having  been 
informed  at  the  trial,  for  the  first  time,  that  John  C.  Caldwell 
claimed  said  amount  on  account  of  the  partnership  property. 

That  before  the  commencement  of  said  suit  at  law,  James 
Johv.son  and  Benjamin  Maypole,  witnesses,  by  whom  he  has 
since  learned  that  he  could  have  explained  and  defeated  the  said 
claim  for  said  bill  of  shoes,  had  left  the  state,  and  at  the  time  of 

C>SES  Citing  Text.  personal  estate  opened   to    interpose 

{a)  Rule  stated  in  head    note   en-  defense  which  latter  might  have  set 

forced.     Heir  cannot  have  judgment  up.    Gold  v.  Bailey,  44  111.  491,  493 
against  administrator  affecting   only 
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the  trial  he  did  not  know  where  they  were.  That  in  February  or 
March,  1S38,  he  wrote  a  letter  to  both  of  said  witnesses,  directed 
to  them  at  Attica,  Licking  county,  Ohio,  where  he  had  reason  to 
believe  they  were,  in  order  to  learn  what  they  knew  of  the  trans- 
action, he  being  ignorant  of  the  extent  of  their  knowledge  upon 
the  subject,  but  he  received  no  answer  until  after  the  judgment 
was  recovered.  That  he  has  since  learned  that  he  can  prove  by 
said  witnesses,  that  a  gim  and  fowling  bag,  charged  against  him 
in  the  account  at  the  price  of  $33,  were  purchased  by  him  of 
William  Caldwell,  at  the  price  of  $27 ;  and  that  the  ])ork  and 
bacon  which  were  charged  in  said  account,  were  purchased  of 
"William  Caldwell  at  nine  cents  per  pound,  whereas  they  were 
charged  in  the  account  at  a  much  higher  rate; — and  that  said 
articles  were  allowed,  on  the  trial,  at  the  prices  charged  in  the 
account.  The  bill  prayed  a  disclosure  of  William  Caldwell's 
interest  in  the  transactions  between  the  parties  in  relation  to  the 
account  upon  wdiich  the  judgment  was  rendered,  and  an  injunc- 
tion against  John  C.  Caldwell,  to  stay  proceedings  upon  the  judg- 
ment at  law";  and  that  upon  the  hearing  of  the  cause,  the  judg- 
ment should  be  vacated. 

At  the  October  term,  1838,  of  the  court  below,  on  motion  of 
the  counsel  for  the  defendants,  the  injunction  was  dissolved,  and 
the  bill  dismissed.     The  complainant  appealed  to  this  court. 

The  decision  of  the  court  below,  in  dissolving  the  injunction 
and  dismissing  the  bill,  is  assigned  for  error. 

G  iLEs  Spring,  for  the  appellant.  JST.  H.  Purple,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  court:   The 
bill  in  this  case  seeks  to  open  and  reinvestigate  matters  [*420] 
litigated  in  an  action  at  law,  between  one  of  the  defend- 
ants and  the  complainant,  in  the  circuit   court   of  La  Salle,  in 
which  the  complainant  appeared  and  made  defense. 

Upon  an  examination  of  the  bill,  no  ground  whatever  is  per^ 
ceived  for  granting  the  relief  sought,  which  is,  to  vacate  the 
judgment  at  law. 

The  complainant  had  a  full  opportunity  to  make  his  defense  to 
the  action,  the  matters  of  which  were  only  cognizable  in  a  court 
of  law",  and  that  should  be  considered  final  and  conclusive,  no 
fraud  a]3pearing  in  the  obtaining  of  the  judgment.  The  note  of 
one  of  the  defendants,  which  the  complainant  alleges  he  holds, 
may  be  prosecuted  at  law,  and  therefore  is  no  ground  on  which 
tlie  interposition  of  a  court  of  equity  should  be  sought.  We 
can  perceive  no  grounds  whatever,  upon  which,  on  the  known 
principles  governing  proceedings  in  equity,  the  relief  sought 
could  be  allowed. 

The  injunction  was  properly  dissolved,  and  the  bill  dismissed. 

The  judgment  is  affirmed,  with  costs.      Judgment  ojfirmed. 

Note.  See  Beams  et  al.  v.  Denham  et  al.,  ante,  58 ;  Elston  v.  Blanchard, 
post,  420. 
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Daniel  Elston  v.  Fkancis  G.  Blanchaed. 
Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Party  to  action — payee  of  note.  The  payee  of  a  }3romissory  note  is 
a  necessary  party  to  a  bill  in  chancery  against  the  holder,  alleging  a  w^nt  of 
consideration  for  the  note,  and  fraud  in  relation  to  its  transfer. 

2.  Fkaud,  FOii  RELIEF— yistc^s  vfiust  1)6  specifically  pleaded.  Where  fraud  is 
charged  in  a  bill  for  relief,  it  should  be  specifically  set  out. 

3.  Equity — not  relieve  from  neglect.  Where  a  defendant  neglects  to  avail 
himself  of  a  defense  at  law,  a  court  of  chancery  will  not  grant  relief.  This 
rule  is  too  well  settled  to  require  comment,    {n) 

.  4.  Promissory  note — assignee's  notice  of  defense.  A  want  of  considera- 
tion, and  notice  to  the  assignee,  of  that  fact,  before  or  at  the  time  of  the  as- 
signment of  a  promissory  note,  is  a  good  defense  to  an  action  on  a  promissory 
note,  by  an  assignee. 

Elston  obtained  an  injunction  on  a  judgment  at  law,  on  the  fol- 
lowing statement  of  facts  in  liis  bill  of  complaint,  to  wit:  That 
he  contracted  with  one  Barnard  Ward  for  the  purchase  of  a  lease 
of  999  years  to  a  lot  or  wharhng  privilege  in  the  town  of  Chi- 
cago, at  the  price  of  $750 ;  that  Elston,  the  complainant,  paid 
Ward  $3U0  down,  and  gave  his  note  to  Ward  for  $450,  payable 
in  six  months,  for  the  price  of  said  lease;  that  Ward  had  no 
right  or  interest  or  property  in  said  lot  or  wharfing  privilege ; 
that  said  note  was  given  without  a  good  or  valuable  consideration ; 

that,  before  said  note  was  endorsed  to  Blanchard,  he  was 
[*'121]  informed  by  the  complainant,  that  said  note  would  not  be 

paid,  unless  it  should  be  ascertained  that  said  AVard  had  a 
good  right  to  the  lot  aforesaid,  for  the  term  of  999  years,  and 
could  sell  and  legally  transfer  the  same  right  to  the  complainant, 
and  that  said  note  was  given  in  consideration  thereof.  That  com- 
plainant expressly  warned  defendant  against  purchasing  said  note 
of  Ward.  But  said  defendant,  for  the  purpose  of  selling  his 
Own  property  for  a  much  greater  price  than  it  was  worth,  and  to 
interfere  with  the  complainant  in  that  behalf,  did  knowingly 
and  fraudulently  obtain  the  note  of  said  Ward,  after  notice  as 
aforesaid,  and  in  order  to  compel  the  payment  of  said  note  to 
him,  instead  of  leaving  the  complainant  and  Ward  to  settle  the 
same  between  themselves.  And  said  defendant  did  fraudulently 
and  knowingly  interfere  with  the  rights  of  the  complainant  in 
the  premises.  That  defendant  sued  and  recovered  a  judgment 
by  default  on  said  note  for  $450,  and  threatened  to  collect  the 
same  by  -fieri  facias.  The  bill  prayed  the  court  to  perpetuate 
the  injunction. 

The  defendant  filed  a  general  demurrer  to  the  bill,  and  a  mo- 

Cases  Citing  Text.  Heir  can  not  have  judgment  against 

{a)  Rule  stated  in    head    note  en-  administrator  affecting  only  personal 

forced.    Packwood  v.  Gridley,  39  111.  estate  opened   to    interpose    defense 

388,390;  Gold?;.  Bailey,  44  111.  491,  which  latter  might  have  set  up.    Gold 

493.  V.  Bailey,  44  111.  491,  493. 
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tion  to  dissolve  the  injunction.  The  court,  at  the  November 
term,  1837,  dissolved  the  injunction,  the  Hon.  Thomas  Ford,  pre- 
siding, and  sustained  the  demurrer  to  the  bill;  and  dismissed 
the  same,  with  $10  damages,  and  costs.  From  this  decree  the 
complainant  prayed  and  obtained  an  appeal  to  the  supreme  court. 

T©  reverse  this  decree,  the  complainant  has  assigned  the  fol- 
lowing errors: 

First,  The  municipal  court  of  the  city  of  Chicago  erred  in 
dissolving  the  injunction  granted  in  the  cause. 

Secondly,  The  said  court  erred  in  dismissing  the  complainant's 
said  bill. 

Thirdly,  That  the  decree  of  the  said  court,  in  sustaining  the 
said  defendant's  demurrer  to  the  complainant's  bill,  and  dismis- 
sing the  same  with  damages  and  costs,  is  erroneous  in  every 
member,  branch,  and  part  thereof. 

The  following  points  were  made  for  the  appellant: 

The  demurrer  admits  the  truth  of  the  allegations  of  the  bill. 

"  If  a  defence  be  such  that  courts  of  law  and  equity  have  con- 
current jurisdiction,  and  the  party  fail  to  defend  at  law,  he  may 
still  resort  to  a  court  of  equity ;  but  if  he  makes  a  defence  at 
law  and  fail,  equity  will  not  retry  the  matter."  1  Pirt.  Dig.  294, 
§  3;  2  Bibb  5,  200;  2  J.  J.  Marsh.  513,  136-139;  5  Littell  167. 
"  Courts  of  law  and  equity  have  concurrent  jurisdiction  of  fraud. 
Where  the  defence  was  pleaded  specially  in  an  action  of  assump- 
sit, and  the  plea  was  rejected,  the  relief  was  not  barred  in  equity, 
even  when  it  might  have  been  given  in  evidence  under  the  gen- . 
eral  issue.  Unless  the  party  really  enjoyed  the  benefit  of  it  in  a 
trial  at  law,  he  shall  be  heard  in  equity."  1  Pirt.  Dig.  311,  § 
119;  Lit.  Sel.  Cas.  164;  6  Littell  164.  "  Equity  wiU  grant  re- 
lief against  a  judgment  at  law,  for  money  won  at  gaming,  when 
the  judgment  was  by  default."  2  J.  J.  Marsh.  136.  "When 
courts  of  law  and  equity  have  concurrent  jurisdiction  the 
Chancellor  will  relieve,  notwithstanding'  the  defence  might  [*422] 
have  been  made  at  law."  Clay  v.  Fry,  3  Bibb  248;  2 
Bibb  200;  2  J.  J.  Marsh.  139,  513. 

B.  S.  Morris  and  J.  Y.  Scammon,  for  the  appellant.  G. 
Spring  and  G.  Goodrich,  for  the  appellee,  cited  Breese  60,  124, 
147,  149, 193;  5  Johns.  Chan.;  6  John.  Chan. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  bill  in 
this  case  is  imperfect;  the  payee  of  the  note.  Ward,  ought  to 
have  been  made  a  party,  so  as  to  have  had  all  the  parties  in  inter- 
est before  the  court.  The  fraud  charged  should  also  have  been 
specifically  set  out. 

The  allegations  in  this  respect  are  entirely  too  general  and  in- 
definite. 

But  it  is  a  sufficient  answer  to  the  equity  sought  by  the  bill, 
that  the  complainant  had  a  good  defence  at  law,  which  he  neg- 
lected to  make.     Notice  of  the  want  of  consideration  for  the 
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giving  of  the  note,  to  the  assignee,  before  or  at  the  time  of  the 
assignment  of  the  note  and  purchase,  is  a  good  defence,  if  the 
want  of  consideration  be  established.  This  defence  was  neglected. 
The  complainant  cannot  now  obtain  the  relief  which  he  has,  by 
his  own  neglect,  lost.  The  rule  is  too  well  settled  to  require 
comment,  in  a  case  like  the  present.  Let  the  judgment  be 
affirmed,  with  costs. 

Judgment  a^rmed. 


The  Bank  of  Washtenaw  v.  William  Montgomery. 
Error  to  Cook. 

1.  Promissory  note — presumption  as  to  indorsement-  In  an  action  by  a 
foreign  banking  company,  as  assignee  or  indorsee  of  a  piomissory  note,  where 
the  record  does  not  show  the  place  of  indorsement,  the  court  will  presume 
that  the  note  was  transferred  at  the  banking  house  of  the  company,  out  of  the 
state. 

2.  Corporation,  foreign — may  contract  here.  Semble,  That  a  foreign  bank 
or  corporation  may  contract  in  the  state  of  Illinois,    (a) 

3.  ;  act  of  incorporation  need  not  be  pleaded  on  suit  brought.    Semble, 

That  it  is  not  necessary  in  a  declaration  by  a  corporation,  to  aver  the  corpo- 
rate existence,  or  to  plead  the  act  of  incorporation. 

4.  ,  FOREIGN — may  sue.  Nothing  is  better  settled,  than  that  corpora- 
tions may  institute  suits  in  the  courts  of  other  states  and  countries,  than  those 
under  whose  laws  they  may  have  been  established. 

This  was  an  action  of  assumpsit    in  the  Cook  circuit  court. 

The  plaintiffs,  in  their  corporate  name,  declared  against 

[*423]  the  defendant,  as  assignees  of  a  promissory  note  made  by 

the  defendant,  of  which  the  following  is  a  copy: 
"$5,000.  Chicago,  August  1st,  1836. 

"  Twelve  months  after  date,  I  promise  to  pay  D.  B.  &  N.  J. 
Brown,  or  order,  five  thousand  dollars,  with  ten  per  cent,  inter- 
est from  date,  payable  at  the  branch  of  the  State  Bank  of  Illinois, 
at  Chicago.  W.  Montgomery." 

Indorsed,  "  D.  B.  &  N.  J.  Brown." 

The  declaration  also  contained  the  common  money  counts. 
The  defendant  craved  oyer  of  the  note,  and  demurred  to  the 
whole  declaration,  assigning  the  following  causes  of  demurrer: 

1.  That  a  private  corporation  has  no  power  to  contract  and  sue 
out  of  the  state  from  which  it  derived  its  existence. 

2.  That  a  private  corporation  has  no  right  to  sue  out  of  the 
state  from  which  it  derived  its  corporate  vitality. 

The  plaintiffs  joined  in  demurrer,  and  the  court  took  the  cause 
under  advisement,  and  gave  judgment  for  the  defendant. 

The  cause  was  heard  at  the  August  term,  1838,  before  the 
Hon.  John  Bearson. 

Case  Citing  Text.  force  real  estate  security  for   their 

(a)  Foreign  corporations  may  loan  claims.  Stevens  v.  Pratt,  101  111.  206, 
money  in  Illinois  and  receive  and  en-    223. 
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J.  BuTTERFiKLD  Riid  James  H.  Collins,  for  the  plaintiffs  in 
error:  I.  A  foreign  corporation  may  contract  in  this  state.  Its 
capacity  to  contract  is  not  contined  to  particular  territorial  limits. 

I.  Blac.  Com.  475.  "  After  a  corporation  is  formed  and 
named,  it  acquires  many  powers,  rights,  capacities,  and  incapaci- 
ties," &c.  "  Some  of  these  are  necessarily  and  inseparably  inci- 
dent to  ev^ery  corporation ;  which  incidents,  as  soon  as  a  corpora- 
tion is  duly  erected,  are  tacitly  aimexed  of  course;  as, 

"  1st,  To  have  perpetual  succession. 

"  2d.  To  sue  or  be  sued,  implead  or  be  impleaded,  grant  or 
receive,  by  its  corporate  name,  and  do  all  other  acts  as  natural 
persons  may. 

"  3d.  To  purchase  lands,  and  hold  them,  &c. 

"  4th.  To  have  a  common  seal. 

"  5th.  To  make  by-laws,  &c.,  for  the  better  government  of  the 
corporation." 

Id.  476,  margin.     "  And  these  five  powers  are  inseparably  in- 
cident to  every  corporation,  at  least,  to  any  corporation  aggregate." 
Vide  2  Kent  Com.  277,  to  the  same  point. 

The  powers  and  rights  of  a  corporation  are  no  more  local  than 
those  of  an  individual.  It  is  considered  a  "  moral  person,  capa- 
ble, under  an  artificial  form,  of  taking  and  conveying  property, 
contracting  debts  and  duties,  and  enjoying  a  variety  of  civil  and 
political  rights."     2  Kent  Com.  267. 

Henri ques  v.  Dutch  West  India  Company,  2  Ld.  Ray- 
mond 1535.  [*424] 

In  this  case  the  plaintiff  had,  as  defendant  in  the  court 
below,  entered  into  a  recognizance  of  bail  in  a  suit  brought  by 
the  company.  And  on  error  in  the  House  of  Lords,  it  was  ob- 
jected, that  no  recognizance  in  England  could  be  given  to  the 
corporation,  "  for  that  the  law  of  England  does  not  take  notice 
of  any  foreign  corporation,  nor  can  any  foreign  corporation  main- 
tain any  action  at  common  law,  in  this  kingdom,  and  that  there- 
fore the  recognizance  was  void  in  law." 

"  And  the  judgment  of  the  King's  Bench  was  affirmed  by  the 
House  of  Lords." 

2  Blac.  Com.  341.  "  A  recognizance  is  an  obligation  of  record." 
"It  is  in  most  respects  like  another  bond;  the  difference  being 
chiefly  this,  that  the  bond  is  the  creation  of  a  fresh  debt  or  obli- 
gation de  novo/  the  recognizance  is  an  acknowledgment  of  a  for- 
mer debt  upon  record." 

II.  A  foreign  corporation  may  sue  in  the  courts  of  this  state. 
Angel  &  Ames  on  corporations  209;  The  Dutch  West  India 

Company  v.   Henriques   and  Moses,  1    Strange  613,   marginal 
paging. 

The  contract  in  this  case  was  made  in  Amsterdam.  "  On  the 
trial  at  nisi  prins,  before  King,  Chief  Justice,  two  points  were 
reserved  for  the  consideration  of  the  court,   first,   whether  the 
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should  have  been  pleaded.     1  Blac.  Com.  80;  Harrington  (Del.) 
2U0. 

There  can  be  no  moneyed  institution  in  the  state  of  Illinois, 
except  the  State  Bank  and  branches,  and  the  banks  in  existence  at 
the  adoption  of  the  constitution.  State  Constitution,  Art.  8,  § 
21;  R  L.  201;  Gale's  Stat.  223. 

2.  A  corporation  has  no  power  to  sell  goods  and  deal  in  mer- 
chandise, or  to  deal  in  promissory  notes,  nnless  that  power  be 
expressly  conferred;  and  the  pleadings  should  show  it,  in  case  of 
foreign  or  private  corporations.     West.  Dig.  143;  1  McCord  80. 

3.  A  foreign  corporation  cannot  sue  in  this  State,  except  npon 
a  contract  made  out  of  it;  and  the  facts  should  appear  upon  the 
record.  See  1  Missouri  184,  where  it  was  held  that  the  Bank  of 
Edwardsville  could  not  purchase  promissory  notes. 

Unless  authorized  by  statute,  an  action  of  assumpsit  does  not 
lie  either  by  or  against  a  corporation.  2  Stark.  Ev.  244.  See 
also  Betts  v.  Menard,  Breese's  Appendix  15.  ' 

J.  Y.  ScAMMON,  Fk.  Peyton,  and  A.  G.  Leaky,  for  the  de- 
fendant in  error. 

Smitu,  Justice,  delivered  the  opinion  of  the  conrt:    This 
[*427J  was  an  action  upon  a  negotiable  promissory  note,  assigned 
to  the  plaintiffs  in  error. 

The  defendant,  in  the  circuit  court,  demurred  to  the  declara- 
tion, and  assigned  specially  the  causes  and  grounds  of  demurrer 
relied  on,  to  wit:  First,  A  private  corporation  has  no  power  to 
contract  out  of  the  state  from  which  it  derived  its  corporate  exist- 
ence, unless  the  state  in  which  such  contract  was  made  and 
sought  to  be  enforced,  has  passed  some  statute  law  giving  to 
foreign  corporations  the  right  to  contract  and  sue  in  such  state. 
Secondly,  A  private  corporation  has  no  right  to  sue  out  of  the 
state  from  which  it  has  derived  its  corporate  vitality,  for  no  state 
can  legally  or  constitutionally  delegate  contracting  powers  to  a 
corporation  or  person  to  contract  without  the  state,  unless  to  an 
individual  agent  to  contract  for  and  in  behalf  of  the  state  sover- 
eignty. Upon  these  causes,  assigned  by  the  defendant  in  the 
circuit  court,  it  gave  judgment  for  the  defendant,  sustaining  the 
causes  of  demurrer. 

The  correctness  of  this  decision  is  now  presented  for  review 
here. 

It  may  be  proper  to  premise,  before  entering  into  an  investi- 
gation of  the  reasons  and  principles  of  the  decision  of  the  circuit 
court,  that  it  does  not  appear  from  the  record,  in  any  way,  that 
the  Bank  of  Washtenaw  is  a  foreign  corporation,  and  unless  we 
are  to  take  judicial  notice  of  the  absence  of  such  an  incorporation 
on  our  books  of  statutes,  we  can  not,  for  the  purpose  of  consid- 
eration in  this  case,  know  that  it  is  a  corporation  of  foreign 
birth. 

Again  there  is  nothing  appearing  in  the  declaration,  or  in  the 
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pleadings,  to  show  whether  the  note  declared  on  was  purchased 
and  assigned  to  the  Bank  of  Washtenaw, .  in  or  out  of  the  state 
of  Illinois. 

Ko  evidence  whatever  exists  in  the  case  to  show  where  the 
transaction  took  place;  and  it  may  with  propriety  be  inferred, 
that  the  note  was  negotiated  and  transferred  at  the  banking  house 
of  the  company,  out  of  the  state,  rather  than  that  the  transac- 
tion took  place  within  the  state. 

Upon  the  lirst  ground  assumed,  it  appears,  then,  that  the 
question  attempted  to  be  raised  is  not  really  presented  by  the 
record.  We  should,  however,  have  no  difficulty  in  deciding  on 
this  right  attempted  to  be  questioned  by  the  demurrer,  upon  the 
principles  laid  down  by  the  supreme  court  of  the  United  States, 
in  the  case  of  the  Bank  of  Augusta  v.  Earle  (13  Peters  519), 
in  which  that  question  has  already  been  elaborately  considered, 
and  decided  in  favor  of  the  right ;  but  it  is  deemed  not  necessary, 
because  the  question  is  not  fairly  presented  for  adjudication  by 
the  case. 

Upon  the  second  ground  there  can  be  no  doubt.  The 
numerous  adjudged  cases  in  which  this  right  has  been  [*428] 
recognized  and  settled,  as  well  on  principal  as  on  grounds 
of  public  policy  and  comity  between  the  several  states  of  the 
Union,  ought  to  be  conclusive  and  satisfactory.  It  is  supposed 
that  nothing  is  better  settled,  than  that  corporations  may  insti- 
tute suits  in  the  courts  of  other  states  and  countries  than  those 
under  whose  laws  they  may  have  been  established.  This  rule 
will  be  found  to  be  recognized  in  the  authorities.  (1) 

This  principal  is  fully  recognize  in  the  case  of  the  Bank  of 
Augusta  v.  Earle.  The  Chief  Justice,  in  delivering  his  opinion, 
remarked,  "  In  England,  from  which  we  have  received  our  gen- 
eral principles  of  jurisprudence,  no  doubt  appears  to  have  been 
entertained  of  the  right  of  a  foreign  corporation  to  sue  in  its 
courts,  since  the  case  of  Henriqnes  v.  The  Dutch  W^M  India 
Company^  decided  in  1729 ;  (2)  and  it  is  matter  of  history,  which 
this  court  is  bound  to  notice,  that  corporations,  created  in  this 
country,  have  been  in  open  practice,  for  many  years  past,  of 
making  contracts  in  England  of  various  kinds,  and  to  large 
amounts,  and  we  have  never  seen  a  doubt  suggested  there,  of  the 
validity  of  those  contracts,  by  any  court  or  jurist." 

In  the  case  of  the  Silver  Lake  Bank,  (3)  the  chancellor  of 
New  York  held,  that  a  corporation  created  by  the  legislature  of 
Pennsylvania,  had  a  right  to  enforce  a  mortgage  on  real  property 

(1)  Roll.  Abr.  531;  2  Bulstrode  32;  Hobart  113;  9  Vesey  347;  1  Vesey  Jr. 
371;  2Ld.  Raym.  152;  1  Strange  612;  10  Mass.  91;  5  Cowen  550;  King  of 
Spain  «.  Oliver,  Pet.  C.  C.  R.  276 ;  Bank  of  Augusta  ».  Earle,  13  Peters  519. 

(2)  2  Ld.  Raym.  1532.    (3)  4  Johns  Ch.  R.  370. 

[28— Scam.     Yol.  2.] 
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in  New  York,  by  a  proceeding  in  the  court  of  cliancerj  of  ^ew 
York. 

It  can  not  well  be  imagined  that  the  courts  of  any  state  would 
refuse  to  execute  a  contract  by  which  a  corporation  had  borrowed 
money  in  another  state  than  that  by  which  it  was  created. 

In  a  case  decided  in  Alabama,  it  has  been  held  that  a  corpora- 
tion of  another  state  may  sue  in  its  courts. 

The  decision  is  put  on  the  ground  of  comity  between  the 
states. 

Unless,  then,  there  should  be  a  prohibition  by  statute,  we  can 
see  no  possible  ground  on  which  to  rest  the  objection  to  the  right 
of  a  foreign  corporation  to  maintain  an  action  in  our  courts. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Jvdgment  reversed. 


[*429]      John  Hates  d.  Gardner  T.  Gorham  et  al. 

Error  to  Putnam. 

1.  Assignee  v.  Assignor — also  payee,  defense  to  note.  It  is  a  good  defense 
to  an  action  by  the  assignee  of  a  promissory  note,  against  the  assignor,  who 
was  also  payee,  that  the  endorsement  made  by  the  defendant  on  the  note,  was 
made  after  the  note  became  due,  to  one  Schooler,  a  subsequent  assignor,  with- 
out any  consideration  whatever,  at  the  request  of  Schooler,  for  the  sole  pur- 
pose of  enabling  him  to  sue  on  the  note  in  his  own  name,  with  the  express 
agreement,  on  the  part  of  Schooler,  that  the  defendant  should  not  be  held 
liable  on  his  endorsement ;  and  that  the  note  was  sold  to  Schooler  sometime 
before  the  endorsement  was  made,  and  after  the  note  became  due,  for  a  price 
much  less  than  the  face  of  the  note,  and  that  Schooler  purchased  the  same  at 
his  own  exclusive  risk. 

2.  Witness — subsequent  assignor.  In  an  action  by  an  assignee  of  a  promis 
sory  note  against  an  assignor,  a  subsequent  assignor  is  not  a  competent  witness 
for  the  plaintifl,  although  the  plaintiff  had  recovered  judgment  against  him 
for  the  amount  of  the  note  and  interest,  (a) 

The  defendants  in  error  commenced  an  action  of  assumpsit,  at 
the  April  term  of  the  circuit  court  of  Putnam  county,  1839, 
against  the  plaintiff  in  error,  as  endorser  of  the  following  notes : 

"  $2000.00.  Peru.  Illinois,  March  21st,  1837. 

"  On  the  twenty-eighth  day  of  August,  A.  D.  1837,  we,  or 

(1)   2  Stewart  147. 

Cases  Citing  Text.  .  second  endorser,  payee  and  first  en- 

{a)    In    general,  witnesses    are  no  dorser    are    competent    witnesses    to 

longer  incompetent  on  account  of  in-  prove  any  fact  which  does  not  go  to 

terest,  K.  S.  1874,   Evidence  ch.  51,  §  impeach    genuineness  of   bill  or  its 

1;  S.  &  C's.  stats,  p.  1071;  Cothran's  discharge  before  thej'  parted  with  it. 

stats.   (1885)    p.   663.     In    action    by  Rives  v.  Marrs,  25  111.  315,  317. 
holder  of  bill   of   exchange  against 
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either  of  us,  jointly  and  severally,  promise  to  pay  John  Hayes, 
or  order,  two  thousand  dollars,  for  value  received. 
"  Witness  our  hands  and  seals, 

"  R.  H.  Mallory,      [seal.] 
"  Abram  Edgerton,  [seal.]" 

Endorsed,  "January  the  29th,  1838,  pay  to  William  H. 
Schooler.  John  Hayes," 

"  February  26th,  1838,  H.  N.  Schooler." 

"  Pay  the  within  to  Gorham  &  Durley, 

"  W.  H.  Schooler." 
"  $3350.00.  Peru,  Illinois,  March  21st,  1837. 

"On  the  t>^enty- eighth  day  of  November,  A.  D.  1837,  we,  or 
either  of  us,  jointly  and  severally,  promise  to  pay  John  Hayes,  or 
order,  three  thousand  three  hundred  and  fifty  dollars,  for  value 
received. 

"  R.  H.  Mallory,     [seal.] 
"Abram  Edgerton,  [seal.]" 

Endorsed,  "January  the  29th,  1838,  pay  to  William  H. 
Schooler.  John  Hayes." 

"  February  26th,  1838,  H.  N.  Schooler." 

"  Pay  the  within  note  to  Gorham  &  Durley, 

"  W.  H.  Schooler." 

The  plaintiff's  declaration  contained  two  counts.  The  first 
described  the  noj;es,  and  alleged  they  were  each  endorsed 
by  defendant  to  the  plaintiffs,  on  the  day  of  their  date.  [*430] 
The  second  count,  as  amended,  described  the  notes,  and 
alleged  that  the  note  first  above  mentioned  was  endorsed  by 
defendant  to  plaintiffs  January  29,  1838,  and  that  tlie  second  note 
above  mentioned  was  endorsed  to  the  plaintiffs  by  defendant  on 
the  day  of  its  date.  Each  count  alleged  the  insolvency  of  the 
makers  of  the  notes,  and  the  last  diligence. 

To  this  declaration  the  defendant  pleaded  three  pleas  in  bar,  as 
follows,  to  wit: 

1st  plea:  Actio. non^  "Because,  he  says,  that  at  the  time  this 
defendant  made  the  endorsements  on  said  notes  in  the  plaintiff's 
declaration  mentioned,  William  H.  Schooler,  to  whom  this  defen- 
dant sold  said  notes  and  made  said  endorsements,  expressly 
agreed,  that  this  defendant  should  not  be  held  liable  upon  said 
endorsements,  or  either  of  them,  and  upon  this  said  agreement, 
defendant  made  said  endorsements,  and  upon  none  other  "  &c., 
&c.  2d  plea:  Actio,  nonj  "  Because,  he  says,  that  said  endorse- 
ments made  by  defendant,  on  said  promissory  notes,  as  set  forth 
in  the  plaintiff's  declaration,  were  made  by  said  defendant  after 
said  notes  became  due,  to  wit,  on  the  25th  day  of  June,  A.  D. 
1838,  at  the  county  aforesaid,  to  William  H.  Schooler,  one  of 
the  endorsers  of  said  notes,  without  any  consideration  whatever, 
at  the  request  of  said  William  H.  Schooler,  and  for  the  only 
purpose  of  enabling  said  Schooler  to  sue  upon  said  notes  in  his 
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own  name,  and  with  the  express  agreement  of  said  Schooler  with 
this  defendant,  that  he,  the  said  defendant,  shonld  not  in  any 
way  be  held  reliable  on  said  endorsements; — and  defendant  fur- 
ther avers,  that  said  notes  were  sold  and  delivered  to  said  Schooler 
sometime  before  said  endorsements  were  made,  and  after  said 
notes  had  become  due;  and  the  said  Schooler,  at  the  time  of  such 
sale  and  delivery  of  said  notes  to  him  by  said  defendant,  pur- 
chased them  of  the  defendant  for  an  amount  much  less  than  the 
amount  payable  on  the  face  of  said  notes,  to  wit,  the  sum  of  two 
thousand  dollars,  and  at  his,  said  Schooler's,  own  exclusive  risk;" 
and  a  verification.  The  3d  plea  is  like  the  second,  except  the  fol- 
lowing averment  is  added,  to  wit:  "And  the  defendant  avers,  that 
the  plaintiffs,  at  the  time  the  said  notes  were  endorsed  and  de- 
livered to  them  by  the  said  Schooler,  well  knew  that  said  endorse- 
ments were  made  by  the  defendant  without  consideration,  and  of 
the  making  of  the  agreement  with  the  said  Schooler,  as  afore- 
said;" and  a  verification,  &g. 

To  the  first  and  second  pleas  of  the  defendant,  the  plaintiffs 
demurred  generally,  and  the  defendant  joined  in  the  demurrer, 
which  the  court  sustained. 

To  the  defendant's  third  plea,  the  plaintiffs  replied,  perchidi 
non,'  "Because,  they  say,  that  at  the  time  the  said  notes  in  the 
said  declaration  mentioned,  were  endorsed  by  the  said  Schooler  to 
the  said  plaintiffs,  they  had  no  notice  of  any  contract  or  agreement 
of  said  Schooler  with  said  Hayes,  or  want  of  consideration 
[*431]  as  set  forth  in  said  plea  of  said  defendant;"  and  tendered 
and  issue  to  the  country  which  was  joined. 

The  cause  was  tried  at  the  April  term,  1839,  before  the  Hon. 
Thomas  Ford.  Verdict  and  judgment  were  rendered  for  the 
plaintiffs  for  $5837.87,  the  amount  of  the  notes  and  interest. 

On  the  trial  the  following  bill  of  exceptions  was  taken : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  said 
plaintiffs  produced  as  a  witness,  Hugh  K.  Schooler,  to  prove  that 
the  said  plaintiff  had  no  knowledge  of  the  facts  stated  in  the  de- 
fendant's plea  at  the  time  of  the  endorsement  of  the  notes  by 
W.  H,  Schooler,  described  in  the  declaration  to  them;  and  upon 
examination  it  appeared  that  the  said  Hugh  N.  Schooler  was  one 
of  the  endorsers  of  said  notes  to  said  plaintiffs,  and  that  judo-- 
ment  of  this  court  has  already  been  obtained  b}^  said  plaintins 
against  him  for  the  amount  of  said  notes  and  interest;  where- 
u])on  the  said  defendant  objected  to  the  said  witness,  as  interested 
and  incompetent;  but  the  court  overruled  said  objection,  and 
permitted  the  said  Hugh  N.  Schooler  to  testify,  that,  at  the  time 
he  endorsed  said  note  to  the  plaintiffs,  they  had  no  knowledge  of 
the  facts  stated  in  the  plea,  so  far  as  he  knew ;  and  also,  that  they 
had  no  such  knowledge  before  said  endorsement,  as  far  as  he 
knew.  To  which  decision  of  the  court  in  overruling  said  objec- 
tion, and  permitting  said  Schooler  to  testify  as  aforesaid,  the  said 
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defendant  excepts,  and  prajs  the  court  to  sign  and  seal  this  his 
bill  of  exceptions,  \diich  is  done. 

"Thomas  Ford,  [seal.]" 
The  cause  was  brought  to  this  court  by  writ  of  error,  and  the 
following  error  assigned: 

1.  The  court  erred  in  sustaining  the  defendant's  demurrer  to 
the  plaintiff's  first  plea. 

2.  The  court  eri'ed  in  sustaining  the  defendant's  demurrer  to 
the  plaintiff's  second  plea. 

3.  The  court  erred  in  admitting  the  testimony  of  H.  N. 
Schooler. 

Onslow  Peteks,  for  the  plaintiff  in  error.  The  note  was  dis- 
honored when  it  passed  from  Hayes  to  Schooler,  and  from 
Schooler  to  the  plaintiffs  below,  and  they  took  it  subject  to  all 
legal  objections,  both  as  to  endorsers  and  makers. 

Tinson  v.  Francis,  1  Camp.  R.  19;  Chitty  on  Bills  244,  note 
v;  9  B.  &  C.  391;  Crossby  v.  Ham,  13  East  498;  Brown  v. 
Davis,  3  T.  R.  81;  Burroughs  v.  Moss,  10  B.  &  C.  558;  Chitty 
on  Bills  265;  Pike  v.  Street,  Moody  &  Malkin  226. 

H.  N.  Schooler  was  an  incompetent  witness,  and  his  testimony 
ought  to  have  been  excluded. 

Bailey  on  Bills,  371,  note;  Scott  v.  McClellan,  2  Greenl.  R. 
199;  Talbot  v.  Clark,  8  Pick.  81. 

S.  T,  Logan,  for  the  defendants  in  error. 

Smith,    Justice,    delivered  the    opinion  of  the  court: 
We   are   of  opinion   that  the  circuit   court  erred  in  sus-  [*432] 
taining  the  demurrer  of  the  plaintiffs  to  the  second  plea  of 
the  defendant. 

The  facts  set  forth  in  the  plea  would  be  a  good  bar  to  the  ac- 
tion, if  proven,  and  consequently  the  plea  should  have  been  sus- 
tained. 

The  court,  we  think,  erred  in  admitting  the  testimony  of  the 
witness,  11.  N.  Schooler;  he  was  interested  in  having  a  previous 
assignor  sued,  and  the  money  collected  of  him,  as  that  would 
discharge  his  liability. 

Let  the  judgment  be  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


Samuel  B.  Kyle  v.  James  Thompson   and    Francis  William 
Thompson,  who  sued  for  the  use  of  "Wakbukton  &  King. 

Appeal  from  McDonough. 

1.  Pakties  to  Action — plaintiff— holding  of  legal  title.  Where  a  promis- 
sory note  is  especially  assigned  by  the  payees  to  third  persons,  who  are  the 
legal  holders  of  the  note,  an  action  can  not  be  maintained  upon  the  note  in 
the  name  of  the  payees,  though  commenced  by  the  attorney  of  the  assignees, 
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for  their  use.    Yet  if  the  special  endorsement  be  erased  at  the  trial,  the  action 
may  be  maintained,  (a) 

This  was  an  action  of  assumpsit  instituted  in  the  McDonough 
circuit  court,  by  James  Thompson  and  Francis  W.  Thompson,  for 
the  use  of  Wai'bm^ton  &  King,  on  the  following  note : 

"  $976t%'V.  Saifit  Louis,  16th  Nov.,  1836. 

''  Six  months  after  date,  I  promise  to  pay  to  the  order  of  J. 
and  r.  W.  Thompson,  nine  hundred  and  seventy-six  ^^^  dollai-s, 
without  defalcation  or  discount,  for  value  received. 

"  S.  B.  Kyle." 

Endorsed,  "  Fay  the  order  of  IVarburton  &  King. 

"  J.  &  F.  W.  Thompson." 

It  was  also  in  proof,  that  the  attorney  who  brought  the  suit 
received  the  note  from  Warburton  &  King,  who  resided  in  St. 
Louis,  Missouri,  with  instructions  to  collect  the  same,  and  pay 
the  proceeds  over  to  them. 

The  court  instructed  the  jury,  that  the  fact  of  the  plaintiff's 
attorney  having  possession  of  the  note,  was  a  fact  from  which 
the  jury  might  presume,  prima  facie,  that  the  note  was  the 
property  of  the  plaintiffs,  and  that  they  had  a  right  to  sue  on  it, 
notwithstanding  the  assignment. 

Upon  this  state  of  the  case,  there  was  a  verdict  for  the 
[*4:33]  plaintiffs  for  the  amount  of  the  note  and  interest;  where 
upon  the  defendant  moved  the  court  for  a  new  trial,  for 
the  reasons  that  the  damages  were  excessive,  and  that  the  court 
misdirected  the  jury.  The  court  overruled  the  motion,  and  ren- 
dered judgment  upon  the  verdict  of  the  jury. 

To  reverse  this  judgment  Kyle  brought  the  case  into  this  court, 
by  appeal. 

C.  Walker  and  O.  H.  Browning,  for  the  appellant,  contended. 
First.  The  court  misdirected  the  jury.  1  Tom.  Law  Diet.  106, 
108;  Breese  288:  3  Blackf.  437;  Firtle's  Dig.  40;  E.  L.  482; 
Gale's  Stat.  525,  526. 

Secondly.  The  court  erred  in  not  granting  a  new  trial.  Fir- 
tle's Dig.  533-535. 

A.  Williams,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  (1)    This 

(1)  Wilson,  Chief  Justice,  was  not  present  at  the  argument  of  this  cause. 

Cases  Citing  Text.  v.  McHatton.  4  Scam.  95,96.  Suit  on 
(rt)  Defendant  can  not  assign  for  bond  can  be  instituted  only  by  person 
error  that  assignee  of  note  instituted  having  legal  interest.  Assignee  by 
suit  thereon  in  the  name  of  payee,  un-  delivery  merely  has  not  such  interest. 
less  objection  is  made  in  trial  court  Chadsey  v.  Lewis,  1  Gilm.  15;^,  158. 
and  exception  taken  to  decision  of  Plaintiff  may  strike  out  blank  indorse- 
that  court.  Smith  «.  Moore,  3  Scam,  ment  upon  promissory  note  at  trial  of 
462,  464.  Under  statute  of  1841,  suit  suit  brought  on  note.  Parks  v.  Brown, 
may  be  instituted  by  school  commis-  16  111.  454.  455 ;  Richards  v.  Darst,  51 
sioner  for  use  of  county  on  note  given  111.  140,  141. 
to  his  predecessor  in  office.     Manlove 
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was  an  action  on  a  negotiable  promissory  note,  assigned  to  third 
persons. 

The  only  question  is,  whether,  on  the  trial  of  the  cause,  it 
appearing  in  evidence,  that  the  note  had  been  duly  assigned  to 
other  persons,  by  the  payees  of  the  note,  and  that  such  persons 
were  the  legal  holders  of  the  note,  the  payees  could  recover  in  an 
action  instituted  in  their  names. 

It  is  too  manifest  to  doubt  for  one  moment,  that  the  legal  in- 
terest in  the  note  had  passed  to  the  assignees,  and  that  no  action 
on  such  evidence  as  appears  in  the  case,  could  be  maintained. 
The  variance  between  the  allegations  of  the  declarations,  and  the 
proof  offered,  was  fatal. 

The  plaintiff  might  have  stricken  out  the  assignment  on  the 
note  at  the  trial,  but  he  did  not  do  that,  but  permitted  proof  to 
be  given  of  the  validity  of  the  assignment,  and  that  the  assignees 
were  the  legal  holders  of  the  note. 

The  instructions  given  by  the  judge  were  erroneous. 

The  judgment  is  reversed  with  costs. 

Judgment  reversed. 

Note.  See  Brink  ley  ?j.  Going,  Breese  288,  289;  McHenry  v.  Ridgely,  Ante 
310 ;  Campbell  v.  Humphries,  Post,  478. 
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1.  Damages — illegal  act;  all  consequences.  If  an  illegal  act  be  done,  the 
party  doing  or  causing  the  illegal  act  to  be  done,  is  responsible  for  all  conse- 
quences resulting  from  the  act.    (a) 

2.  Firing  prairie — ontis  on  Mm  who  sets  fire.  No  authority  is  given,  by 
g  148  of  the  Criminal  Code,  to  fire  prairies  in  the  month  of  December ;  and 
a  person  setting  such  fire  is  bound  to  use  every  possible  diligence  to  prevent 
injury  to  others;  and  to  justify  such  an  act  on  the  ground  that  he  was  com- 
pelled to  set  a  back  fire  to  protect  his  own  possessions  from  another  fire,  he 
must  show  the  absolute  necessity  which  existed,  at  the  time,  for  such  an  act, 
and  that  every  possible  precaution  was  used  to  prevent  injury.  The  onus  pro- 
bandi,  in  such  case,  is  with  the  person  setting  the  fire;  the  person  injured  is 
not  obliged  to  prove  negligence  in  order  to  sustain  an  action  for  his  loss,    {b) 

This  was  an  action  of  trespass  on  the  ease  brought  by  Burton 
against  McClellan,  in  the  Kane  circuit  court. 

Cases  Citing  Text.  Mich.  Cent.  R.  Co.  Ill  U.  S.  228,  which 

[a)    The  English  doctrine    is,  that  case  went  up  from  Illinois, 

non- performance  of  a  statutory  duty  (6)     In    action    for    firing    prairie, 

may  or  may  not  give  an  action  for  plaintiff  is  bound  to  prove  only  that 

damages  to  all  persons  injured,  accord-  defendant  set  out  fire  which  caused  in- 

ingtothe  purview  of  the  legislature  jury.    It  rests  with  defendant  to  show 

in  each  case  and  the  language  it  has  justification  Johnson  «.  Barley, 5  Gilm. 

used.     Atkinson    v.   Newcastle,    etc.  425,  431.     See  R.   S.  1874,  Criminal 

Co.  L.  R.  2  Exch.  Div.  441.    Quaere,  Code  ch.38,  §  18;  S.  «&  C's  Stats,  p. 

has  the  United  States  supre  me  court  760 ;  Cothran's  Stats.  (1885)  p.  442. 
adopted  the  same  rule  ?    See  Hayes  v. 
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The  declaration  alleged,  that  the  "  plaintiff,  on  the  thirteenth 
day  of  December,  in  the  year  of  onr  Lord  one  thousand  eight 
hundred  and  thirty-eight,  at  the  place  aforesaid,  was  and  still  is 
possessed  of  about  forty  acres  of  land  in  said  county,  on  which 
there  were  twenty  stacks  of  wheat  in  the  sheaf;  twenty  stacks  of 
barley  in  the  sheaf;  twenty  stacks  of  oats  in  the  sheaf ;  live  stacks 
of  buckwheat,  and  live  stacks  of  hay,  around  which  there  was  a 
fence;  all  of  which  the  defendant  well  knew;  yet  the  said  defend- 
ant, at  the  time  and  place  aforesaid,  wittingly,  knowingly,  and  in- 
tentionally, kindled  a  hre  on  the  prairies  nearly  adjoining  the 
said  premises  of  the  said  plaintiff,  and  so  negligently  and  care- 
lessly watched  and  tended  the  said  fire,  that  the  said  hre  came 
into  and  upon  the  said  premises  of  the  said  plaintiff,  and  con- 
sumed the  said  stacks  of  grain  and  hay,  and  the  said  fence,  of  the 
value  of  eight  hundred  dollars ;  and  also,  one  mile  of  staked  and 
rail  fence  on  the  said  premises  being  situate,  of  the  value  of  two 
hundred  dollars;  and  consumed  the  grass  and  stubble  growing 
and  being  on  said  land,  to  the  damage  of  the  said  plaintiff,  of  one 
thousand  dollars." 

The  defendant  pleaded  not  guilty.  The  cause  was  tried  at  the 
September  terra  of  the  court  below,  before  the  Hon.  Thomas 
Ford  and  a  jury.  Verdict  and  judgment  were  rendered  for  the 
defendant. 

The  following  bills  of  exceptions  were  taken : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  it  was 
proved,  that  the  defendant  had  a  Held  enclosed  in  the  prairie,  in 
the  county  of  Kane,  and  that  the  plaintiff"  owned  a  Held,  north, 
about  a  mile  distant  from  the  field  or  enclosure  of  the  defendant; 
that  in  the  month  of  December,  1838,  defendant  set  a  lire  in  the 
prairie  around  his  enclosure,  burning  a  strip  of  land  around  it, 
for  the  purpose  of  protecting  it  and  his  fences  from  the  prairie 
fire ;  and  there  was  evidence  tending  to  prove  that  this  fire, 
[*4:35]  thus  set  by  the  defendant,  spread  over  the  intervening 
prairie,  and  extended  to  and  destroyed  the  plaintiff's  stacks 
of  grain,  which  were  surrounded  by  grass,  and  exposed  to  be  burnt 
by  such  fires;  though  there  was  other  evidence  tending  to  prove 
that  there  were  other  fires  that  extended  to  and  destroyed  plain- 
tiff's stacks. 

"  There  was  also  evidence  tending  to  prove,  that  there  were 
fires  burning  on  the  prairie  westerly  of  the  defendant's  field,  and 
that  a  strong  westerly  wind  was  blowing,  which  was  rapidly  driv- 
ing the  fire  towards  the  defendant's  field,  and  would  have  reached 
it  in  ten  or  fifteen  minutes;  and  that  the  direction  of  the  wind 
was  such,  that  it  would  have  blown  the  fire  directly  to  the  plain- 
tiff's stacks. 

"  It  was  also  proved,  that  this  last  mentioned  fire  would  proba- 
bly have  destroyed  the  defendant's  fence  and  crops,  if  he  had  not 
protected  it  by  setting  a  back  fire  around  his  field  as  above  men- 
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tioned,  and  that  it  would  also  have  destroyed  plaintiff's  stacks. 

"  The  evidence  conduced  to  prove,  that  the  defendant  com- 
menced firing  about  the  northwest  corner  of  his  held;  that  he 
extended  his  lire  south,  on  the  west  side,  and  east,  on  the  south 
side,  to  the  south-east  corner;,  and  it  was  proved  that  when  the 
fire  got  round  the  southeast  corner,  and  was  progressing  with  the 
wind  to  the  northeast,  in  the  direction  of  the  plaintiff's  stacks, 
the  defendant  said,  '  well  it  is  gone,  let  it  go.'  It  was  also  proved 
that  the  plaintiff's  stacks  were  situated  in  his  field,  on  the  prairie, 
surrounded  with  grass,  and  liable  to  be  consumed  by  fires  of  the 
prairies,  and  that  neither  his  stacks,  nor  the  defendant's  field  had 
been  ploughed  around,  or  otherwise  secured  from  fire. 

"  The  judge  instructed  the  jury  as  follows: 

"  First.  That  to  make  the  defendant  responsible,  the  jury 
must  believe  from  the  evidence,  that  he  set  the  fire  wilfully,  or 
negligently,  or  that,  lawfully  having  set  it,  he  negligently  per- 
mitted it  to  escape  so  as  to  burn  the  plaintiff's  property. 

"  Secondly.  That  if  the  fire  had  been  set  by  some  other  person, 
which  was  threatening  inevitable  destruction  to  the  defendant's 
own  farm;  and  if,  in  consequence  of  that,  the  defendant  set  out 
fire  around  his  own  farm,  for  the  necessary  protection  of  his  own 
property,  and  that  such  fire  burnt  the  defendant's  stacks  exposed 
in  the  same  manner  the  plaintiff's  were,  such  setting  fire  by  the 
defendant  ought  not  to  be  considered  to  be  wilful,  though  the 
fire  was  set  in  the  month  of  December. 

"  Thirdly.  That  if  the  defendant  set  the  fire  for  the  purpose 
set  forth  in  the  foregoing  instruction,  then  he  is  not  liable  for 
damages,  if  he  used  everything  reasonable  in  his  power  to  prevent 
it  from  doing  injury  to  the  plaintiff. 

"  Fourthly.  That  it  was  not  negligence  in  the  defendant,  that 
he  had  not  previously  ploughed  round  his  field,  so  as  to  make  it 
unnecessary  to  set  fire  for  its  protection. 

"Fifthly.     That  the  burden  of  proving  negligence  de- 
volves on  the  plaintiff,  if  the  defendant  has  proved  that  [^436] 
he  set  the  fire  for  the  protection  of  his  own  property. 

"  Sixthly.  That  negligence  may  be  proved  by  circumstantial 
evidence. 

"To  these  instructions  the  plaintiff  excepted.  The  jury  re- 
turned a  verdict  for  the  defendant. 

"  The  plaintiff  tendered  his  bill  of  exceptions  to  the  ruling  of 
the  judge,  and  prayed  that  the  same  may  be  allowed,  signed,  and 
sealed  by  the  judge,  and  made  part  of  the  record  in  this  cause ; 
which  was  accordingly  done.  Thomas  Ford,  [seal.]" 

SECOND   BILL. 

"  Be  it  remembered,  that  on  the  motion,  for  a  new  trial  of  this 
cause,  the  plaintiff  filed  and  read  to  the  court  the  following  affi- 
davits : 
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"  '  Samuel  B.  Hopkins,  being  duly  sworn,  doth  depose  and  say, 
that  in  the  winter  of  1839,  he  heard  the  defendant,  James  Mc- 
Clellan, say,  that  he  never  denied  that  the  lire  he  set  burnt  Bur- 
ton's (the  plaintiif's)  stacks;  but  that,  if  his  fire  had  not  burnt 
them,  the  other  fire  would;  and  further  saith  not.' 

" '  ISTathaniel  Burton,  being  duly  sworn,  doth  depose  and  say, 
that  the  testimony  in  the  above  affidavit  mentioned  has  come  to 
his  knowledge  since  the  trial  of  this  cause.' 

"  Both  of  said  affidavits  were  entitled  in  this  suit,  signed  by  the 
affiants,  and  duly  sworn  to  by  them  respectively:  and  thereupon 
the  court  overruled  the  said  motion  for  a  new  trial;  to  which 
decision  of  the  court  overruling  said  motion,  the  said  plaintiff 
excepted,  and  prayed  the  court  to  sign  and  seal  this  bill  of  excep- 
tions, which  is  done.  Thoivias  Foed,  [seal.]" 

The  errors  assigned  are: 

"1,  The  court  erred  in  giving  the  fourth  instruction  to  the 
jury,  the  subject  matter  of  which  was  a  circumstance  that  should 
have  been  left  to  the  jury,  and  in  deciding  that  the  defendant  had 
a  right  to  set  fire  at  the  time  he  did. 

"  2.  The  court  erred  in  giving  the  fifth  instruction,  the  same 
not  being  law,  and  being  inconsistent  with  the  second  and  third 
instruction. 

"3.     The  court  erred  in  refusing  to  grant  a  new  trial." 

M.  McCoxNELL  and  A.  E..  Dodge,  for  the  plaintiff  in  error, 
cited  K.  L.  206,  §148;  Gale's  Stat.  227;  8  Wend.  469;  Wend. 
Dig.  432. 

O.  Peters,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:     In 
[*437]  this  case  it  is  only  necessary  to  consider  a  few  plain  princi- 
ples, to  determine  the  points  presented. 

First,  If  an  illegal  act  be  done,  the  party  doing  or  causing  the 
act  to  be  done,  is  responsible  for  all  consequences  resulting  from 
the  act. 

Secondly,  If  an  act  be  done  from  evident  necessity,  and  justified 
by  such  necessity,  but  which,  without  such  necessity,  would  other- 
wise be  illegal,  it  must  appear  that  such  necessity  existed  at  the 
time,  and  that  every  possible  diligence  and  care  was  taken  in  the 
manner  of  the  execution  of  the  act,  to  avoid  injury  being  done  to 
others,  or  their  property. 

Apply  these  principles  to  the  case  under  consideration,  Tlie 
authority  given  by  the  one  hundred  and  forty-eight  section  of 
the  Criminal  Code,  to  fire  the  prairies,  conferred  no  authority 
whatever  on  the  defendant  to  set  out  the  fire  in  the  prairie,  be- 
cause the  firing  was  not  done  at  the  period  of  the  year  allowed  by 
the  section  of  the  law  referred  to.  If  the  act  was  done,  as  is  con- 
tended, as  a  means  of  protection,  by  making  a  back  fire  to  pro- 
tect the  defendant's  possession,  then  he  was  bound  to  use  every 
possible  diligence  to  prevent  injury  to  others. 
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The  lifth  instruction  given,  wiiicli  imposed  on  the  plaintiff  the 
necessity  of  proving  the  negligence  of  the  defendant,  before  he 
was  entitled  to  recover,  we  think  was  incorrect.  The  principles 
already  stated  show  the  converse  of  the  rule.  The  defendant,  to 
justify  the  act,  should  have  shown  the  absolute  necessity  which 
existed  at  the  time,  for  doing  the  act,  and  that  every  possible  cau- 
tion was  used  to  prevent  injury.  It  rested  with  him  to  show  the 
excuse  and  justification,  and  was  not  required  of  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  is  to  be  remanded,  with  instructions  to  the  circuit 
court  to  issue  a  venire  de  novo. 

Judgment  reversed. 

Note.  As  to  liability  for  consequences  resulting  from  illegal  acts,  see  Clarke 
XI.  Lake,  1  Scam.  229 ;  Stout  v.  McAdams,  ante  67. 


Romulus  Riggs  v.  Edavard  Dickinson  et  al. 
Appeal  from  Peoria. 

1 .  Partition — setting  aside  report.  There  can  be  no  doubt  of  the  power 
of  the  circuit  court  to  disapprove  of  and  set  aside  the  report  of  commissioners 
of  partition. 

2.     .    Inequality  of  value,  as  well  as  inequality  in  quantity, 

is  good  cause  for  setting  aside  a  report  of  commissioners  of  parti-     [*438J 
tion ;  and  such  inequality  may  be  shown  by  affidavit. 

The  appellees  filed  a  petition  for  partition,  under  the  statute, 
in  the  court  below,  praying  for  a  division  between  themselves, 
as  proprietors  of  the  undivided  half  of  the  northeast  quarter  of 
section  eight,  in  township  eight,  north,  range  eight  east  of  the 
fourth  principal  meridian,  and  the  appellant,  as  proprietor  of  the 
other  undivided  half.  Commissioners  were  appointed,  w4io  re- 
ported as  follows: 

"  We  divided  the  said  tract  of  land  into  two  equal  parts,  by  a 
straight  line  draw^n  from  the  middle  of  the  north  line  to  the 
middle  of  the  south  line  of  said  tract;  and  the  east  half  thereof 
we  assigned  and  set  apart  to  the  said  Edward  Dickinson,  James 
C.  Armstrong,  Lewis  Bigelow,  Cyrus  Leland,  Jacob  Gale,  Peter 
Bartlett,  and  Benjamin  Huntoon;  and  the  west  half  thereof  we 
assigned  and  set  apart  to  the  said  Romulus  Riggs." 

Riggs  moved  the  court  below,  at  the  April  term,  1839,  the 
Hon.  Thomas  Ford  presiding,  to  set  aside  the  report  of  the  com- 
missioners, on  the  ground  of  inequality  of  value  in  the  moieties 
assigned  by  the  commissioners  to  each  party.  In  support  of  this 
motion,  he  produced  numerous  affidavits,  stating  the  half  assigned 
to  Riggs  to  be  the  least  valuable.  The  appellees  resisted  the 
motion,  on  the  ground  that  mere  inequality  in  the  value  of  the 
parts  divided,  was  no  reason  for  setting  aside  the  report,  &c. 
They  also  endeavored  to  show,  that  the  division  was  a  just  one. 
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The  court  overruled  the  motion  of  Higgs,  and  confirmed  tlie  re- 
port of  the  commissioners;  to  which  decision  Riggs  excepted, 
and  prayed  an  appeal.  The  bill  of  exceptions  embodied  the  facts 
above  recited,  and  contained  all  the  affidavits  referred  to.  The 
points  made  on  the  trial  of  the  appeal  were:  1st.  That  the  court 
below  had  the  power  to  set  aside  the  report  of  the  commissioners, 
on  the  ground  of  inequality  of  value  in  the  parts  assigned;  and 
2d.  That  the  evidence  presented  by  the  record  proves  great  ine- 
quality to  have  existed.  No  authorities  were  referred  to  by  the 
appellant.  The  appellees  cited  Manners  v.  Charlesworth,  8  Cond. 
Eiig.  Ch.  R.  376. 

C.  Walker  and  S.  T.  Logan,  for  the  appellant.  W.  Feisbie 
and  Geo.  T.  Metcalf,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  points 
presented  for  consideration  are, 

First.     Whether  the  report  in  this  case  can  be  set  aside. 
Secondly.    If  so,  whether  it  will  be  done  in  a  case  where  equal- 
ity of  quantity  has  been  observed  by  the  commissioners, 
[*439]    in  the  division  of  the  land,  but  which  division  may  have 
resulted  in  great  inequality  of  value. 
Thirdly.     If    so,   whether  that  inequality   of  value   may   be 
shown   by  evidence  in  writing,  impeaching  the  report  on  that 
ground. 

The  jurisdiction  and  practice  of  courts  with  reference  to  pro- 
ceedings for  the  partition  of  lands,  are  not,  in  the  more  early 
instances,  free  from  obscurity  and  doubt.  In  reference  to  the 
acts  of  the  commissioners,  a  largeness  of  discretion  has  been 
vested  in  them,  and  a  reluctance  felt  in  disturbing  their  reports, 
unless  manifestly  irregular,  or  wanting  in  equitable  distribution. 
The  early  English  adjudicated  cases  furnish  but  little  informa- 
tion, except  on  general  principles,  in  regard  to  a  case  like  the 
present;  though  the  power  of  the  courts  to  interfere  and  set 
aside  reports  of  the  commissioners,  is  distinctly  maintained. 
This  power,  as  has  been  observed,  was  exercised  with  much  cau- 
tion, and  where  apparent  injustice  had  been  done,  wliether  aris- 
ing from  mistake  or  design. 

In  the  case  of  Manners  v.  Charlesworth  (8  Cond.  Eng.  Ch.  R. 
376),  the  power  is  distinctly  recognized,  though  the  court  thought 
that  sufficient  grounds  did  not  exist,  in  that  case,  to  require  a 
further  enquiry. 

In  the  case  of  the  Canal  Bank  of  Albany  \.  The  Mayor,  c&c, 
of  Alhany  (9  Wend.  244),  which  was  a  case  of  assessment  of 
damages  in  proceedings  under  the  act  relative  to  streets  in  the 
city  of  Albany,  the  supreme  court  of  New  York  held,  "  that  the 
persons  making  the  inquisition  partake  more  of  the  character  of 
commissioners  than  of  a  common  law  jury,  and  their  affidavit, 
showing  the  grounds  of  their  inquisition,  will  be  received  to  im- 
peach or  invalidate  it;  the  rule  of  law,  that  the  affidavit  of  jurors 
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will  not  be  received  to  imj^each  their  verdict,  being  held  inapplica- 
ble to  proceedings  of  this  kind." 

From  this  authority,  it  will  be  perceived,  that  no  doubt  re- 
mained with  the  court  expressing  this  opinion,  that  a  i"eport  of 
commissioners  could  be  impeached,  because  it  assimilates  the 
proceedings  of  the  jury  to  that  of  commissioners,  which  could 
be  thus  re-examined. 

No  doubt,  however,  of  the  power  of  the  circuit  court  to  dis- 
approve of  the  report  of  commissioners  can  exist;  because  the 
14th  section  of  the  act  relative  to  the  partition  of  real  estate  (R. 
L.  239;  Gale's  Stat.  255),  has  declared,  that  until  the  report  is 
approved  by  the  court,  it  shall  not  be  conclusive  on  the  parties 
concerned. 

The  requisition  of  this  approval  being  necessary  to  the  con- 
firmation of  the  report,  it  follows,  that  the  court  has  a  superin- 
tending power  over  the  proceedings,  and  a  legal  discretion  to  ap- 
prove or  disapprove  of  it. 

On  the  second  point,  the  power  being  established  to 
[*440]  review  the  acts  of  the  commissioners,  we   cannot   doubt 
that  a  case  of  inequality  of  value,  as  well  as  that  of  quan- 
tity, would  call  for  the  exercise  of  the  power  to  set  aside  a  re- 
port. 

The  object  of  the  partition  is  not  merely  that  an  equal  division 
of  quantity  of  land  shall  be  made,  but  of  value  also.  The 
object  is  to  do  justice  to  all ;  and,  although  the  quantity  might 
be  less  in  the  part  allotted  to  one,  yet  if  it  was  equal  in  value  to 
that  set  apart  for  another,  it  would  be  an  equal  division,  accord- 
ing to  the  spirit  and  intent  of  the  law. 

In  the  case  of  Manners  v.  Charlesioorth,  already  quoted,  the 
chancellor  remarked,  "  When  the  shares  of  the  parties  are  to 
be  equal,  as  here,  and  even  where  they  are  not,  by  means  of  a 
little  additional  arrano-ement,  I  sugo-ested  durino;  the  argument 
that  an  obvious  course  to  take  for  securing  equality,  was  for  one 
party  to  divide,  and  the  other  to  choose,  subject  to  the  superin- 
tendence of  the  commissioners,  which  would  still  be  necessary, 
in  order  to  prevent  error  from  want  of  skill,  and  also  fraud  and 
collusion,  where  there  were  more  than  two  parties.  Something 
of  the  same  suggestion,  I  iind,  had  occurred  to  Lord  Tledesdale, 
as  may  be  seen  in  the  answer  which  he  gave  to  the  seventh  query 
of  the  second  opinion." 

The  idea  of  division  by  one,  and  choice  by  the  other,  under 
the  superintendence  of  the  commissioners,  if  it  could  have  been 
adopted  in  the  present  case,  would  probably  have  been  satisfac- 
tory to  all;  but  whether  that  would  have  been  conformable  to 
the  duty  of  the  commissioners,  we  express  no  opnion. 

We  have  no  doubt,  that  any  fact  which  shows  an  unequal 
division  of  the  land,  whether  of  quantity  or  value,  may  be  shown 
by  depositions,  for  the  purpose  of  impeaching  the  report  of  the 
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commissioners.  It  may  however,  be  objected  in  this  case,  that 
inasmuch  as  there  appears  contrariety  of  evidence,  as  to  the  in- 
equality of  vahie,  no  certain  data  is  afforded  by  which  to  deter- 
mine tlie  extent  of  that  inequality,  if  it  does  in  point  of  fact 
exist. 

From  an  analysis  of  the  evidence  on  both  sides,  we  are  inclined, 
to  the  opinion  that  gross  inequality  is  shown,  not  only  from  the 
testimony  adduced  on  the  part  of  Riggs,  the  qualilied  testimony 
of  many  of  the  witnesses  on  the  other  side,  M'ho  speak  of  equal 
value  for  farming  purposes,  but  the  undisputed  fact,  that  the 
half  awarded  to  Dickinson  and  others,  lies  contiguous  to  and 
adjoining  the  town  of  Peoria,  while  the  part  awarded  to  Kiggs 
lies  remote  therefrom.  Here  we  have,  in  addition  to  the  testi- 
mony adduced  from  Riggs,  the  concurring  fact,  of  the  locality 
and  value  of  the  tract  awarded  to  Dickinson,  compared  with  that 
set  apart  to  Riggs,  lying  remote  from  the  town. 

We  consider  that  these  facts  greatly  outweigh  the  testi- 
[*441]  mony  brought  to  support  the  repoi't;  and  afford  good 
grounds  for  directing  that  report  to  be  set  aside,  and  that 
a  division  be  made  of  the  premises  upon  the  principles  of  an 
equality  of  value,  and  of  quantity,  with  reference  to  the  value  of 
each  part,  as  nearly  as  practicable. 

This  rule  to  make  partition  among  the  parties,  quality  and 
quantity  relatively  considered,  is  the  uniform  one  adopted  in 
New  York.     (1  Caines  121.) 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  cause  a  redivision  of  the  premises,  agree- 
ably to  the  principles  of  this  opinion. 

Judgment  reversed. 


Peter  Lampsett  v.  James  W.-  Whitney. 

Error  to  Madison. 

1.  Execution — alias.  An  execution  may  be  issued  after  several  years  have 
elapsed  from  the  issuing  of  previous  executions,  where  the  first  execution  was 
issued  within  a  year  and  a  day  from  the  rendition  of  judgment,  (a) 

Lampsett  recovered  a  judgment  against  Whitney,  in  the  Mad- 
ison circuit  court,  at  the  September  term,  1823,  for  $60.35  and 
costs.  Upon  this  judgment  an  execution  issued  on  the  16th  of 
February,  1824,  which  was  returned  into  the  clerk's  office  April 
13th,  1824.  On  the  27th  of  August,  1825,  an  alias  execution 
was  issued  to  the  sheriff  of  Pike  county,  and  by  him  levied  on  a 

Cases  Citing  Text.  v.  Swartwout,  35  111.  826,  344.     Lapse 

(a)    Motion  for   rehearing  denied,  of  nine  years  between  date  of  judg- 

Lampsett  v.  Whitney,  3   Scam.   170.  ment  and    sale  on  execution  under 

Execution  issued  after  lien  of  judg-  such  judgment,  will  not  impeach  it. 

ment  has  expired  is  void.     Scammon  Parks  v.  Laroche,  15  Bradw.  354,  358. 
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tract  of  land  in  that  county,  and  returned  into  the  clerk's  office 
with  an  endorsement  of  the  levy  on  the  writ,  and  that  the  land 
was  not  sold  for  want  of  bidders.  A  writ  of  venditoni  exponas 
issued  to  the  sheriff  of  Pike,  on  the  20th  of  March,  1826,  which 
was  returned  with  an  endorsement  that  he  had  exposed  the  land 
for  sale,  but  no  bidders  could  be  found.  On  the  20th  of  Auo-ust, 
1830,  2ipluries  writ  of  fieri  facias  was  issued  to  the  sheriff  of 
Madison  county,  and  the  money  made  by  the  sale  of  certain  land 
and  town  lots  of  the  defendant  in  the  execution  in  that  county. 

At  the  October  term,  1830,  of  the  court  below,  the  Hon.  T. 
W.  Smith  presiding,  the  defendant,  the  present  plaintiff  in  error, 
moved  the  court  to  quash  the  writ  of  fieri  facias,  under  which 
the  land  and  lots  were  sold.  The  motion  was  allowed,  the  writ 
quashed,  and  the  subsequent  proceedings  thereon  set  aside.  The 
cause  was  brought  to  this  court  by  writ  of  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  [*442] 
The  point  made  in  this  case  is,  whether  an  execution  issued 
after  several  years  had  elapsed  from  the  issuing  of  previous  exe- 
cutions, founded  on  an  execution  which  had  originally  issued  be- 
fore a  year  and  a  day  had  expired  was  void  or  voidable  because 
of  a  want  of  a  continuance  from  term  to  term.  It  is  undoubtedly 
the  English  practice,  and  that  of  some  of  the  states,  to  enter 
continuances  on  the  judgment  roll,  from  term  to  term ;  but  no 
such  practice  has  prevailed  with  us. 

As  the  original  execution  was  issued  within  a  year  and  a  day, 
although  more  than  a  year  may  have  elapsed  between  the  period 
of  the  issuing  and  return  of  the  other  executions,  still  we  are  in- 
clined to  the  opinion  that  there  was  no  error  in  the  course  adopted ; 
and  that  the  executions  so  issued  were  neither  void,  nor  voidable. 
Let  the  judgment  of  the  circuit  court,  in  quashing  the  execution 
last  issued,  and  the  order  setting  aside  all  subsequent  proceedings, 
be  reversed. 

Judgment  reversed. 
Note.    See  Bryan  et  al.  v.  Smith  et  al.,  Ante  47. 


Chaeles  Crofts  v.  The  People. 

Error  to  McHenry. 

1.  Indictment— /(^rfirer^/.  An  indictment  which  charged  that  Charles  Crofts, 
"  a  certain  falsely  made,  forged,  and  counterfeited  check,  for  the  payment  of 
money,  called  a  Canal  Check,  feloniously  did  utter,  publish,  and  pass,"— which 
check  was  set  out  in  the  indictment  inAcec  verba.,  and  was  for  $100,  drawn  on 
the  Branch  Bank  in  Chicago,  payable  ninety  days  after  date,  to  the  order  of 
the  treasurer  of  the  Illinois  and  Michigan  Canal,  signed  by  the  president,  and 
countersigned  by  the  acting  commissioner,  and  endorsed  in  blank  by  the  treas- 
urer,— "  with  intent  to  defraud  the  board  of  canal  commissioner  of  the  Illi- 
nois and  Michigan  Canal,  he,  the  said  Charles  Crofts,  then  and  there  well 
knowing  the  said  check  to  be  forged  and  counterfeited,"  &c.,  was  held  to  be 
sufficient. 
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2.  Indictment— /oT-grey-y.  The  canal  commissioners  had  full  power  to  issue 
checks  payable  ninety  days  after  date,  and  the  counterfeiting  of  such  checks 
is  forgery  under  §  7:]  of  the  criminal  code. 

3. .      Equally  so,  under  §  77  of  the  same  code,  is  the  passing 

of  such  checks,  knowing  them  to  be  false  and  counterfeited,  with  intent  to  de- 
fraud. 

The  plaintiff  in  error  was  indicted  at  the  August  term,  1839, 
of  the  Cook  circuit  court,  for  forgery.  IJe  pleaded  not  guilty. 
A  change  of  venue  was  taken  to  McHenry  county,  and  at  the 
April  term,  1840,  of  the  McHenry  circuit  court,  the  Hon.  John 
Pearson  presiding,  the  defendant  was  convicted,  and  sen- 
[*443]  tenced  to  the  penitentiary  for  one  year.  A  motion  in  arrest 
of  judgment  was  made  by  the  defendant,  and  overruled  by 
the  court. 

The  indictment  charges  that  the  plaintiff  in  error,  on  the 
"  twelfth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty -nine,  in  the  county  aforesaid,  [Cook,] , 
a  certain  falsely  made,  forged,  and  counterfeited  check,  for  the 
payment  of  money,  commonly  called  a  Canal  Check,  feloniously 
did  utter,  publish,  and  pass,"  which  instrument  is  set  forth  in 
the  indictment  in  kmo  verba,  directing  the  "  Branch  of  the  State 
Bank  of  Illinois,  at  Chicago,  ninety  days  after  date,  to  pay  to  the 
order  of  John  A.  McClernand,  treasurer  of  the  Illinois  and 
Michigan  Canal,  one  hundred  dollars,  and  charge  the  same  to 
the  canal  fund;"  dated  Lockport,  May  1st,  1839,  and  signed  W. 
F.  Thornton,  president,  and  countersigned  Jacob  Fry,  acting 
commissioner,  and  endorsed  in  blank,  John  A.  McClernand. 
Three  checks  of  the  same  tenor  are  included  in  each  count  in  the 
indictment.  The  first  count  concludes,  after  setting  forth  the 
description,  as  follows:  "with  intent  to  defraud  the  board  of 
canal  commissioners  of  the  Illinois  and  Michigan  Canal,  he,  the 
said  Charles  Crofts,  then  and  there,  well  knowing  the  said  sev- 
eral checks  to  be  forged  and  counterfeited,  contrary,"  &c. 

The  other  count  describes  the  offense  in  the  same  manner  as 
the  first,  excepting  as  to  the  intent  to  defraud. 

G.  Spking  and  G.  Goodrich,  for  the  plaintiff  in  error,  con- 
tended, that  the  commissioners  had  no  authority  to  draw  the  in- 
strument named  in  the  indictment.  They  had  authority  to  draw 
checks  on  the  bank  where  the  canal  fund  should  be  deposited. 
Acts  of  1839,  179. 

A  check  is  a  written  order,  or  request,  addressed  to  the  person 
carrying  on  the  business  of  banks,  and  drawn  upon  them  by  a 
party  having  money  in  their  hands,  requesting  them  to  pay  on 
presentment,  to  a  person  therein  named,  or  to  bearer,  a  named 
sum  of  money.     Chitty  on  Bills  322. 

If  the  commissioners  had  no  authority  to  draw  instruments 
like  those  described  in  the  indictment,  the  instrument,  if  genuine, 
would  be  null  and  void,  and  not  the  subject  matter  of  forgery. 
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An  instrument,  void  on  its  face,  is  not  the  subject  matter  of  for- 
gery.    Roscoe's  Grim.  Ev.  390 ;  People  v.  Shall,  9  Cowen  778. 

The  indictment  is  bad  for  not  describing  the  offense  within  the 
language  of  the  statute.  It  should  have  charged  the  plaintiff 
with  uttering  the  checks  as  true  and  genuine.  R.  L.  186 ;  Gale's 
Stat.  211. 

It  is  generally  necessary  not  only  to  set  forth  on  the  record,  all 
the  circumstances  which  make  up  the  statutory  definition  of  the 
offense,  but  also  to  preserve  the  precise  and  technical  lan- 
guage  in   which  they  are  expressed.     Chit.  Crim.  Law,  [*444] 
280,  .:81,  282,  283. 

A.  Huntington,  states  attorney,  for  the  defendants  in  error, 
relied  on  Russell  on  Crimes  317;  §  73  of  Crim.  Code. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  Excep- 
tions are  taken  to  the  authority  of  the  canal  commissioners  to 
issue  checks  of  the  character  described  in  the  indictment,  which 
are  charged  to  have  been  counterfeited  and  passed  by  the  ac- 
cused. 

We  have  not  the  least  doubt  that  the  commissioners  had  full 
power  and  legal  authority  to  draw  drafts  of  the  character  de- 
scribed in  the  indictment;  and  that  .the  counterfeiting  of  such 
drafts  or  checks,  is  the  commission  of  the  crime  of  forgery,  con- 
templated in  the  73d  section  of  the  Criminal  Code. 

Equally  so,  is  the  passing  of  counterfeit  checks  or  drafts  of  the 
commissioners,  of  the  character  described,  with  an  intent  to  de- 
fraud any  person,  or  body  politic  or  corporate,  knowing  the  same 
to  be  false  and  counterfeited,  embraced  in  the  77th  section  of  the 
same  code. 

The  checks  described  in  both  counts  of  the  indictment,  are,  it 
is  well  understood,  securities  for  the  payment  of  money,  in  the 
accustomed  form,  and  they  are  averred  to  have  been  counter- 
feited; and  the  accused,  well  knowing  that  fact,  did  utter  and 
pass  the  same  with  the  intent  to  defraud  the  board  of  canal 
commissioners,  and  the  people  of  the  state  of  Illinois. 

The  indictment,  though  concise,  is  free  from  exception,  and 
no  reasons  are  perceived  why  the  judgment  should  have  been 
arrested. 

Judgment  aflrmed. 

Aaron  Tyler  v.  Richard  M.  Young  et  al. 

Error  to  Sangamon. 

.1.  Prohissort  'sot'e,— failure  of  consideration.  A  plea  to  an  action  upon  a 
promissory  note,  payable  twelve  months  after  date,  by  an  assignee,  that  the 
note  was  assigned  after  it  became  due,  and  that  the  consideration  of  the  note 
was  a  bond  of  the  same  date  as  the  note,  executed  by  the  payee  of  the  note, 
to  the  makers,  conditioned  to  convey  certain  lands  described  in  the  plea,  by 
deed,  in  fee  simple,  with  general  and  special  warranty,  within  four  months 

[29— Scam.     Vol.  2.] 
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from  the  date  of  the  note,  and  that  the  payee  of  the  note  did  not,  within  that 
time,  convey  the  said  lands,  according  to  his  covenant,  and  therefore  the  con- 
sideration of  the  note  had  failed,  is  a  bar  to  such  action,  (a) 

2.  Promissory  i^fOTE— failure  of  consideration.  So,  likewise,  is  a  plea  set- 
ting forth  the  same  facts,  except  the  failure  to  convey,  and  averring  that 
[*445]  the  payee  of  the  note,  neither  at  the  date  of  the  note,  nor  within  said 
four  months,  had  any  legal  title  whatever  to  the  lands. 

3. ;  .    So,  likewise,  is  a  plea  setting  forth  the  same  facts  as  the 

first  plea,  except  that  it  alleged  that  the  payee  had  not  conveyed  the  premises, 
and  it  was  out  of  his  power  to  convey  the  same  according  to  his  covenant,  be- 
cause of  certain  judgments  against  him,  which  were  liens  on  the  premises. 

4.  Contract — rescission  fornon  performance  by  time  fixed.  The  time  fixed  for 
the  performance  of  a  contract,  is,  at  law,  deemed  of  the  essence  of  the  con- 
tract ;  and  if  the  seller  is  not  able  and  ready  to  perform  his  part  of  the  agree- 
ment on  that  day,  the  purchaser  may  elect  to  consider  the  contract  at  an  end. 


Cases  Citing  Text. 
{a)  See  Wann  v.  McGoon,  ante  74, 
Gorham  v.  Peyton,  ante  363  and  Myers 
V.  Aikman,  post  453.  In  absence  of 
fraud  and  of  specific  agreement  for 
particular  title,  purchaser  takes  title 
at  his  own  risk,  and  can  not  set  up 
defects  in  title  as  defense  to  action 
on  note  given  in  payment  for  land; 
agreement  between  parties  in  Tyler  v. 
Young,  said  to  have  been  for  con- 
veyance of  particular  estate.  Owings 
v.  Thompson,  3  Scam.  503,  508.  In 
action  on  note  given  inpayment  for 
land,  vendor's  want  of  title  may  be  set 
up  as  failure  of  consideration.  Mason 
V  Wait,  4  Scam.  187.  In  action  on 
note  given  in  payment  for  fee  of 
land,  although  the  note  falls  due  be- 
fore date  on  which  vendor  contracted 
to  convey,  vendee,  when  sued  after 
that  date,  may  defend  on  ground  that 
at  that  date,  and  since  up  to  beginning 
of  suit,  vendor  has  been  unable  to  con- 
vey. Gregorys.  Scott,  4  Scam.  393.  To 
same  effect,  Duncans.  Charles,  4  Scam. 
561.  In  absence  of  warranty  or  fraud, 
purchaser  of  land  takes  title  at  his 
peril  and  can  not  set  up  defects  in  title 
as  defense  to  action  for  jiurchase 
money.  Condrey  v.  West,  11  111.  146; 
Stookey?;.  Hughes,  18  111.  55;  McMan- 
us  V.  Keith,  49  111.  388,  391 ;  Botsford 
V.  Wilson,  75  111.  133.  In  action  on 
note  which  was  given  in  payment  for 
land,  and  which  falls  due  before  ven- 
dee is  entitled  to  conveyance,  he  may 
defend  on  ground  that  at  time  of  ex- 
ecution of  note  and  at  time  of  begin- 
ning suit  vendor  had  no  power  to  con- 
vey good  title.  Davis  v.  McVickers, 
11  111.  337,  338.  If  vendor  contracts 
to  convey  land  upon  receiving  pay- 
ment of  several  notes  falling  due  at 
different  dates,  and  before  maturity  of 
notes  sells  land,  vendee  can  not  avoid 


payment  of  notes  on  ground  that  ven- 
dor has  parted  with  his  title,  without 
showing  that  vendor  was  unaole  to 
convey  at  time  when  conveyance 
should  have  been  made.  Foster  v. 
Jared,  12  111.  451,  454.  In  judicial 
sales  there  is  no  warranty  an  rule  of 
caveat  emptor  applies.  United  States 
v.  Duncan,  13  111.  533;  Bassett  v. 
Lockard,  60  111.  164.  Breach  of  cov- 
enant of  warranty  in  deed  of  land  is 
defense  to  action  on  note  given  for 
purchase  money.  Fraud  of  vendor  is 
also  defense  to  such  action.  iSlack  v. 
McLagan,  15  111.  348.  Quitclaim  deed 
is  sufficient  consideration  for  note. 
Bonney  v.  Smith,  17  111.  531.  Party, 
who  contracts  to  give  deed  with  cov- 
enant against  incumbrances,  does  not 
meet  his  obligation  by  tendering  such 
a  deed,  if  property  is  actually  incum- 
bered, and  in  that  event  vendee  may 
elect  to  consider  contract  at  end.  Con- 
way «.  Case,  33  111.  137,  139.  It  is 
good  defense  to  action  on  note,  that 
consideration  of  note  was  plaintiff's 
promise  to  plant  and  raise  hedge 
within  certain  period  which  has  not 
expired,  and  that  plaintiff  has  not 
power  to  perform  his  promise.  Ed- 
wards V.  Pyle,  S3  111.  354.  In  suit  to 
foreclose  mortgage,  it  is  good  defense 
that  mortgage  was  given  in  considera- 
tion of  mortgagee's  promise  to  convey 
good  title  to  certain  land,  and  that 
mortgagee  has  no  title  to  such  land. 
Smith  ».  Newton,  38  111.  230,  235.  If 
payment  of  purchase  money  by  ven- 
dee and  delivery  of  deed  by  vendor  are 
to  be  perfoimed  at  same  time,  vendor 
can  not  recover  purchase  money 
without  proving  such  tender.  Almini 
«.  Osgood,  57  111.  340,  346 ;  Baston  v. 
Clifford,  68  111.  67,  71.  In  action  on 
note  given  for  title  in  fee  to  land,  it  is 
good  defense  that  vendor  is  unable  to 
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This  was  an  action  oi  assumpsit  brought  in  the  Morgan  circuit 
court,  and  taken  by  change  of  venue,  by  consent,  to  Sangamon 
county.  The  plaintiff  declared  on  a  promissory  note,  payable  in 
twelve  months  from  date,  and  dated  Jan.  26th,  1837,  made  by 
defendants  to  Charles  C.  Perry,  and  by  him  endorsed  to  the 
plaintiff.  The  declaration  also  contained  the  common  money 
counts.  The  defendants  pleaded  non  assumpsit,  and  three  spe- 
cial pleas  in  bar.  The  cause  was  tried  in  the  court  below,  before 
the  Hon.  Samuel  H.  Treat,  at  the  November  term,  1839.  The 
plaintiff  brought  the  cause  to  this  court  by  writ  of  error. 

M.  McCoNNEL,  J.  A.  McDouGALL,  and  S.  A.  Douglass,  for 
the  plaintiff  in  error,  relied  upon  the  following  points  and  au- 
thorities : 

The  bond  and  covenants  to  convey,  and  not  the  conveyance  of 
the  premises  by  Perry,  was  the  consideration  of  the  note,  and 
therefore,  though  the  land  be  not  conveyed,  the  bond  and  cove- 
nants remaining  valid,  the  consideration  has  not  failed.  Such  is 
the  law  with  regard  to  all  mutual  and  independent  obligations. 
Saunders  v.  BeaPs  adm.,  4  Bibb  342;  Pyke  ?;.  Thomas,  4  Bibb 
486;  Keed's  Exec.  v.  Harrison,  2  Bibb  446;  McCampbelU.  Mil- 
ler, 1  Bibb  453;  Mason  v.  Chambers,  4  Littell  253;  1  Sugden's 
Vendors  180. 

If  the  note  was,  in  hceo  verha,  incorporated  into  an  instrument, 
containing  covenants  similar  to  the  bond  set  out  in  the  pleadings, 
there  being  a  part  payment  before  the  time  fixed  to  convey,  the 
covenants  would  be  independent,  and  non-performance  of  one 
could  not  bar  an  action  on  another.  Terry  v.  Duntzer,  2  H. 
Blackstone  389;  Thorpe  v.  Thorpe,  2  Modern  461;  Mason  v. 
Chambers,  4  Littell  253;  Seers  v.  Fowler,  2  Johns.  272;  Havens 
V.  Bush,  2  Johns.  387;  Craddock  v.  Aldrich,  2  Bibb  15. 

Also,  if  the  note  and  bond  were  one  instrument,  the  covenants 
to  convey  the  lands,  and  the  covenants  to  pay  the  money,  both 
being  on  days  certain,  would  be  construed  to  be  separate  and  in- 
dependent covenants,  and,  for  a  breach  of  either,  an  action  would 
immediately  lie.  Mason  v.  Chambers,  4  Littell  253;  Tuttle  v. 
Tompkins,  2  Wend.  407. 

If  the  defence  contained  in  the  pleas  could  be  set  up  at  all,  the 
defendants  must  have  placed  the  plaintiff  in  default,  by  endeav- 
oring to  obtain  a  deed.     So  in  an  action  of  covenant  for  a  breach 

convey  such  title.   Thompson  v.  Shoe-  contract,  is  in  equity  to  be  decided  bv 

maker,   68    111.  256,    259 ;    Denby  ■».  evidence.    Morgan  v.  Herrick,  21  111. 

Graff,  10  Bradw.  195, 199.     One  prin-  481,  495.     Rule  stated  in  head  note  en- 

ciple  supported  by  the  foregoing  de-  forced.    Conway  v.  Case  22  111.   127, 

cisions  appears  to  be,  that  plaintiff's  139.     When  parties  make  time  of  per- 

inability  to  perform  his  part  of  a  bi-  formance   essential  part  of  contract, 

lateral  contract  defeats  his  right  of  re-  chancery  will  not  relieve  against  for- 

covery,  whether  his  performance  was  feiture,  without  just  excuse  for  breach 

to  precede,  coincide  in  time  with,  or  or  waiver  of  it.    Steele  v.   Biggs,  22 

follow  performance  of  defendant.  111.  643,  654. 
(b)  Whether  time  is  of  essence  of 


U6  Tyler  v.  Yolng.  [Dec.  T. 

Opinion  of  the  Court. 

of  a  covenant  to  convey  land,  plaintiff  must  allege  and 
[*4:46J  prove  demand  of  conveyance,  give  reasonable  time  to  pre- 
pare it,  and  then  make  a  renewed  demand.  Fnller  v.  Hnb- 
bard,  6  Cowen  1;  Hacket  v.  Mason,  3  Wend.  249;  Connelly -y. 
Pierce,  7  Wend.  129;  Blood  v.  Goodrich,  9  Wend.  79. 

C.  Walkek,  and  S.  T.  Logan,  for  the  defendants  in  error,  cited 
14  East  486;  4  Bibb  446;  1  Sugden's  Vendors  175,  181;  5 
Pick.  395;  11  Johns.  50-54;  2  Bibb  551;  1  Saunders  481,  top 
paging;  Littell's  Cas.  150;  1  Peters  465-467;  2  Burr.  1011; 
20  Johns.  134;  4  Eng.  Com.  Law  176;  14  Pick.  293;  5  East 
449;  7  Term  K. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  on  a  promissory  note  assigned  to  the  plaintiff 
after  it  became  due  and  payable. 

The  defendants  pleaded  three  special  pleas  of  failure  of  consid- 
eration, to  which  there  was  a  general  demurrer  and  joinder. 

The  circuit  court  decided  the  lirst  and  second  pleas  bad;  but 
that  the  third  was  sufficient,  and  gave  judgment  for  the  defend- 
ants. 

By  consent  of  parties,  it  is  agreed,  that  all  the  pleas  shall  be 
considered  as  before  the  court,  for  the  purpose  of  determining 
their  sufficiency;  and  if  any  one  of  them  shall  be  considered 
good,  the  judgment  below  is  to  stand. 

To  determine  the  sufficiency  of  all  the  pleas,  it  will  be  neces- 
sary to  state  the  grounds  of  failure  of  the  consideration  stated  in 
each  plea. 

The  first  avers,  that  the  note  declared  on  was  assigned  after  it 
became  due,  and  that  it  was  given  as  part  of  the  consideration 
for  the  execution  of  a  bond  of  the  same  date  as  the  promissory 
note  executed  to  the  defendants,  by  Perry,  the  assignor,  in  a  large 
penalty,  to  convey  certain  lands,  described  in  the  plea,  to  the  de- 
fendants, by  metes  and  bounds,  by  deed,  in  fee  simple,  with 
clauses  of  general  and  special  warranty,  within  four  months  after 
the  date  of  the  same  bond;  and  that  Perry  did  not,  within  that 
time,  convey  the  said  lands,  as  covenanted  in  the  said  bond,  and 
that,  therefore,  the  consideration  of  the  note  had  failed. 

The  second  plea  recites  the  same  causes,  except  the  omission  to 
convey,  but  avers  that  Perry  neither  at  the  time  of  the  execution 
of  the  promissory  note,  nor  within  four  months  from  the  date 
thereof,  had  any  legal  title  whatever  to  the  lands  mentioned  in 
the  condition  of  the  bond;  and  that,  therefore,  the  consideration 
of  the  note  had  failed. 

The  third  plea  is  the  same,  except  as  to  the  causes  of  failure  of 

the  consideration,  which  is  alleged  to  be  certain  outstand- 

[*447]  ing  judgments  against  Perry,  to  a  large  amount,  rendered 

in  the  county  of  Morgan,  which  remain  unreversed  and 

(1)  Lockwood,  Justice,  being  one  of  the  parties,  did  not  sit  in  this  cause. 
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unsatisfied,  and  are  liens  on  the  lands  covenanted  to  be  conveyed. 

On  these  pleas  we  are  led  to  enquire,  whether  the  facts  stated 
in  each  would  be  a  bar  to  the  action.  By  the  third  section  of  the 
"  Act  relativ^e  to  Promissory  Notes,  Bonds,  Due  Bills,  and  other 
instruments  in  writing,  and  making  them  assignable,"  (R.  L. 
483;  Gale's  Stat.  526),  it  is  expressly  provided,  that  if  the  note 
be  endorsed  after  the  day  it  becomes  payable,  the  maker  shall  be 
allowed  to  set  up  the  same  defence  to  a  suit  by  the  assignee,  that 
be  might  have  done  to  an  action  in  the  name  of  the  original 
payee.  Hence  it  will  be  perceived,  that  if  the  defence  disclosed 
in  the  first  plea  would  be  good  against  the  assignor  or  payee  of 
the  note,  it  is  equally  so  against  the  assignee. 

As  to  the  first  plea,  we  cannot  doubt  that  the  facts  disclosed  by 
the  plea  w^ould  be  a  bar  to  the  action.  For  what  purpose  did  the 
defendants  deliver  their  note,  and  promise  thereby  to  pay  the  sum 
of  money  stipulated?  Was  it  not  for  the  conveyance  of  the  land 
with  a  good  title?  Tlie  moving  consideration  was  the  acquire- 
ment of  the  estate,  and  this  they  were  to  possess  by  the  covenants 
of  the  plaintiff's  assignor,  before  they  were  bound  to  pay  the 
money.  The  inducement  and  moving  cause  is  the  possession,  by 
legal  title,  of  the  estate,  and  if  that  is  not  conveyed,  or  fails  to 
pass,  the  promise  is  a  mere  naked  one,  without  a  consideration. 
(5  Pick.  395.) 

On  the  second  and  third  pleas,  there  is,  if  possible,  less  grounds 
for  controversy.  If  the  assignor,  Perry,  had  no  legal  title  to  the 
lands  at  the  time  of  the  making  of  the  note,  nor  at  the  time  he 
covenanted  to  convey  the  lands,  surely  this  legal  inability  is  a 
sufficient  defence.  Upon  principles  of  natural  justice,  it  could 
not  be  required,  that  the  defendants  should  pay  for  lands  which 
could  never  be  conveyed  to  them  by  the  party  contracting  to  con- 
vey. And  the  embarrassments  arising  from  judgments  against 
the  assignor,  Perry,  rendering  him  utterly  unable  to  make  a  good 
title,  free  from  incumbrance,  is  an  insuperable  objection,  to  w^iich 
no  answer  can  be  given.  Both  these  pleas  are,  then,  a  bar  to  the 
action. 

The  principles  here  laid  down  will  be  found  to  be  sustained  by 
decisions  in  the  case  of  Hice  v.  Goddard,  (14  Pick.  293),  and 
Dickinson  v,  Sail,  (14  Pick.  217),  Frisby  v.  Hoffnayle,  (11 
Johns.  50),  Hunt  v.  Livermore,  (5  Pick.  395),  and  numerous 
other  cases  referred  to  in  those  decisions. 

In  the  case  of  the  Bank  of  Columbia  v.  Hayner,  (1  Peters 
455),  the  supreme  court  of  the  United  States  held,  that  in  con- 
tracts for  the  sale  of  lands,  by  which  one  agrees  to  purchase,  and 
the  other  to  convey,  the  undertakings  of  the  respective 
parties  are  always  dependent,  unless  a  contrary  intimation  [*448] 
clearly  appears;  that  an  averment  of  performance  is  al- 
ways made  in  the  declaration  upon  contracts  containing  depend- 
ent undertakings;  and  that  averment  must  be  supported  by  proof; 
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and  that  it  is  to  be  laid  down  as  a  rule  at  law,  to  entitle  the  ven- 
dor to  recover  the  purchase  money,  he  must  aver,  in  his  declara- 
tion, performance  of  the  contract  on  his  part,  or  an  offer  to 
perform  at  the  day  specified  for  the  performance;  and  this  aver- 
ment must  be  supported  by  proof,  unless  the  tender  has  been 
waived  by  the  purchaser. 

The  time  fixed  for  the  performance  of  a  contract,  is,  at  law, 
deemed  the  essence  of  the  contract ;  and  if  the  seller  is  not  ready 
and  able  to  perform  his  part  of  the  agreement,  on  that  day,  the 
purchaser  may  elect  to  consider  the  contract  at  an  end. 

Thus  the  principles  avowed  in  this  case,  sustain  the  position 
assumed  in  the  pleas;  and  fvilly  illustrate  the  necessity  of  an 
ability,  in  the  vendor,  to  complete  his  contract  on  the  day  named 
for  its  performance,  and  an  offer  by  him  to  complete  it,  by  a 
tender  of  a  deed.     The  judgment  is  affirmed  with  costs. 

Judgment  a-ffirmed. 


Eli  Gleason  ef  al.  v.  George  W.  Edmunds. 
Appeal  from  La  Salle. 

1.  Public  lakds — settler's  claim — trespass.  In  order  to  sustain  an  action 
for  trespass,  under  the  "  Act  to  define  the  extent  of  Possession,  in  Cases  of  Settle- 
ment on  Government  Lands"  it  is  not  necessary  that  the  premises  should  be 
enclosed  by  a  fence ;  nor  is  it  necessary  that  the  plaintiff  should  be  settled  on 
the  same  tract  of  land  upon  which  the  trespass  was  committed,  or  one  imme- 
diately adjoining  it.  (a) 

2.  Trespass— jitstification.  A  plea  of  justification  for  several  defendants, 
in  an  action  of  trespass,  must  be  sustained  as  to  the  whole,  or  none ;  under  it 
a  part  cannot  be  acquitted,  and  a  part  convicted. 

3.  evidence,  custom.      In  an  action  for  trespass  on  government  lands, 

under  the  "  Act  to  define  the  extent  of  Possession,  in  cases  of  Settlement  on  Gov- 
ernment Lands,''  the  court  permitted  the  following  questions  to  be  asked  a 
witness,  thougli  objected  to  by  the  defendants,  to  wit: 

1.  What  Is  the  custom  of  the  neighborhood  in  relation  to  holding  claims? 

2.  If  two  pieces  of  land  be  claimed,  one  on  the  prairie  and  one  in  the  tim- 
ber, not  e.xceeding  330  acres  in  all,  what  is  the  custom  in  your  neighborhood 
in  relation  to  it  ? 

3.  How  is  land  so  claimed  in  your  neighborhood  counted,  as  one  or  two 
claims  ? 

Held,  that  there  was  no  error. 

4.  settlement  on  claim,  question  of  fact.      In  the  same  case,  the  court 

instructed  the  jury,  that  the  question  of  settlement  was  one  of  fact  applied  to 
the  act,  to  be  ascertained  by  the  neighborhood  of  country  in  which  the  tres- 
pass was  committed ;  and  if  the  jury  believed,  from  the  evidence,  that 

[*449]  the  plaintiff  had  settled  on  the  unsurveyed  public  lands,  according  to 

the  spirit  and  intendment  of  the  act  referred  to,  and  such  claim  did  not 

exceed  320  acres,  and  was  ascertained  by  landmarks  so  plainly  made  that  the 

Cases  Citing  Text.  wood,  etc.,  situated  one  mile  distant 

(a)     Under    homestead    statute    of  from  farm.    Walters  i).  People,  18  111., 

1851,  homestead  did  not  include  tract  194,  198. 
of  timber  used  to  supply  rails,  fire- 
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same  might  be  designated  from  other  lands  contiguous  thereto,  in  the  same 
neighborhood  of  country,  that  they  might  find  for  the  plaintiff,  if  they  also 
believed  from  the  evidence,  that  the  defendant  had  committed  trespasses  on 
the  plaintiff's  claim. 

5.  Trespass.  The  court  fiu^her  said,  that  if  the  jury  believed  from  the 
evidence,  that  the  plaintiff  was  a  man  without  a  famil}',  yet,  if  they  be- 
lieved he  had  made  all  the  landmarks  mentioned  in  the  statute,  and  was,  by 
the  witnesses  of  the  neighborhood,  considered  after  such  marks,  a  settler,  that 
then  they  also  might  thus  find,  as  that  was  a  question  of  fact  for  the  jury  to 
determine,  from  the  evidence,  and  not  for  the  court. 

6.  settlement  on  disconnected  tracts.      The  court  also  instructed  the 

jury,  that  if  they  believed  from  the  evidence,  that  this  claim,  not  exceeding 
320  acres,  was  separate,  the  prairie  disconnected  from  the  timber ;  and  that  if 
thej''  believed  it  was  one  claim,  from  the  witnesses  from  the  same  neighbor- 
hood of  country  where  the  claim  was  made,  that  then  they  might  find  that 
fact,  if  the  trespasses  were  committed  on  one  of  the  pieces,  so  recognized  by 
the  neighborhood,  as  the  plaintiff's  claim. 

7.  building  fence  by  non-re>iident,  not  justify.  The  court  also  in- 
structed the  jury,  that  if  they  should  believe  from  the  evidence,  that  one  of 
the  defendants  had,  prior  to  the  settlement  on  the  claim  spoken  of,  erected  a 
brush  fence,  and  he,  at  the  time  of  the  supposed  trespasses,  resided  not  on 
this,  but  on  his  own  land,  bought  of  government ;  and  this  fence  was  broken 
down,  or  in  part  taken  away,  so  as  not  to  make  it  an  enclosure  as  contemplated 
by  law,  that  his  former  act  of  making  the  fence,  was  no  justification  to  the 
trespass,  unless  he  resided  on  the  land,  or  claimed  it  according  to  the  meaning 
of  the  statute  in  question :  Held,  that  the  instructions  were  not  erroneous. 

This  was  an  action  of  trespass  quare  clausmn  f regit.,  brought 
by  Edmunds  against  the  appellants  in  the  La  Salle  circuit  court. 
The  cause  was  submitted  to  a  jury  at  the  September  term,  1838, 
the  Hon.  John  Pearson  presiding,  upon  the  plea  of  not  guilty. 
A  verdict  was  rendered  for  the  plaintiff  for  $24.  A  motion  was 
made  for  a  new  trial,  which  was  overruled.  Judgment  was  ren- 
dered upon  the  verdict  of  the  jury.  The  defendant  appealed  to 
this  court. 

The  bill  of  exceptions  discloses  the  following  facts: 
"  Be  it  remembered,  that  on  the  trial  of  this  cause  by  a  jury, 
plaintiff  called  a  witness,  Mr.  Piatt,  and  asked  him,  among  other 
questions,  '  What  acts  of  improvement  or  cultivation  has  the 
plaintiff'  done  on  the  public  unsurveyed  lands  in  this  county?' 
objected  to  by  defendants,  admitted  by  the  court;  plaintiff  next 
asked  same  witness,  '  Wliat  is  the  custom  of  the  neighborhood  in 
relation  to  holding  claims?'  objected  to  by  defendant,  and  ad- 
mitted by  the  court.  The  plaintiff  then  asked  witness,  '  If  two 
pieces  of  land  be  claimed,  one  on  the  prairie,  and  one  in  the  tim- 
ber, not  exceeding  320  acres  in  all,  what  is  the  custom  in  your 
neighborhood  in  relation  to  it?'  objected  to,  and  overruled. 
Next  question,  '  How  is  land  so  claimed  in  your  neighborhood 
counted,  one  or  two  claims?'  objected  to,  but  overruled  and 
asked.  The  defendants'  counsel  asked,  among  other  instructions, 
the  court  to  instruct  the  jury,  '  That  unless  the  jury  shall  believe 
from  the  evidence,  that  the  said  plaintiff  at  the  time  of 
the  committing  of  the  said  supposed  trespasses,  had  the  [*450] 
premises  enclosed  by  a  fence,  the  law  is  for  the  defend- 
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ants.'  The  court  refused  to  give  the  instruction.  Secondly,  de- 
fendants asked  the  court  to  instruct  the  jury,  'That  the  jury  must 
beheve  from  the  evidence,  that  the  plaintiff  at  the  time  of  the 
committing  of  the  trespasses,  was  settled  upon  the  same  govern- 
ment lands  in  said  declaration  mentioned,  and  not  on  a  separate 
and  distinct  tract  of  land,  than  the  one  on  which  said  supposed 
trespasses  were  committed,  in  order  to  enable  the  plaintiff  to  re- 
cover under  the  act  entitled  '  An  act  to  define  the  extent  of  Pos- 
session in  Cases  of  Settlement  on  the  Public  Lands,'  and  that  said 
settlement,  under  said  act,  cannot  extend  the  claim  to  separate 
tracts  not  adjoining  the  one  settled  upon.' 

"  Thirdly,  '  That  if  the  jury  shall  believe  from  the  evidence, 
that  the  only  settlement  of  the  plaintiff  on  the  tract  of  land  on 
which  the  supposed  trespasses  are  alleged  to  have  been  commit- 
ted, consists  of  the  marking  out  of  the  claim,  and  that  such  evi- 
dence does  not  in  law  constitute  a  settlement,'  The  above 
instructions  in  the  words  of  them,  were  refused ;  but  the  court 
then  instructed  the  jury,  that  the  question  of  settlement,  was  one 
of  fact  applied  to  the  act,  to  be  ascertained  by  the  neighborhood 
of  country  in  which  the  trespass  was  committed;  and  if  the  jury 
believed  from  the  evidence,  that  the  plaintiff  has  settled  on  the 
iinsurveyed  public  lands,  according  to  the  spirit  and  intendment 
of  the  act  referred  to,  and  such  claim  did  not  exceed  320  acres, 
and  was  ascertained  by  landmarks,  so  plainly  made  that  the 
same  might  be  designated  from  other  lands  contiguous  thereto,  in 
the  same  neighborhood  of  country,  that  they  might  lind  for  the 
plaintiff,  if  they  also  believed,  from  the  evidence,  that  the  de- 
fendant had  committed  trespasses  on  the  plaintift''s  claim.  The 
court  further  said,  that  if  the  jury  believed  from  the  evidence, 
that  the  plaintiff  was  a  man  without  a  family,  yet,  if  they  believed 
he  had  made  all  the  landmarks  mentioned  in  the  statute,  and  was 
by  the  witnesses  of  the  neighborhood,  considered  after  such 
marks,  a  settler,  that  then  they  also  might  thus  find,  as  that  was 
a  question  of  fact  for  the  jury  to  determine  from  the  evidence, 
and  not  for  the  court.  The  court  also  instructed  the  jury,  that  if 
they  believed  from  the  evidence,  that  this  claim,  not  exceeding 
320  acres,  was  separate,  the  prairie  disconnected  from  the  timber, 
and  that  they  believed  it  was  one  claim,  from  the  witnesses  from 
the  same  neighborhood  of  country  where  the  claim  was  made, 
that  then  they  might  find  the  fact,  that  if  the  trespasses  were 
committed  on  one  of  the  pieces  so  recognized  by  the  neighbor- 
hood, as  the  plaintift"'s  claim.  The  court  further  instructed  the 
jury,  that  a  plea  of  justification  for  several  defendants,  if  bad  in 
part,  was  bad  for  the  whole;  and  that  if  they  should  believe  from 
the  evidence,  that  one  of  the  defendants  had  prior  to  the  settle- 
ment on  the  claim  spoken  of,  erected  a  brush  fence,  and 
[*i51]  he,  at  the  time  of  the  supposed  trespasses,  resided  not  on 
this,  but  on  his  own  land  bought  of  government,  and  this 
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fence  was  broken  do^vn,  or  in  part  taken  away,  so  as  not  to  make 
it  an  enclosure,  as  contemplated  by  law,  that  his  former  acts  of 
making  the  fence,  were  no  justihcation  to  the  trespass,  unless  he 
resided  on  the  land,  or  claimed  it  according  to  the  meaning  of 
the  statute  in  question;  and  that,  although  one  of  the  defendants 
might,  under  certain  circumstances,  be  excused  if  he  had  rightly 
pleaded,  but  if  tiiey  had  all  justitied,  when  it  was  only  a  justili- 
cation  to  part,  that  the  law  was  for  the  plaintiff. 

"  To  the  giving  of  the  last  instructions,  and  refusing  the  ones 
asked,  the  counsel  excepts,  and  prays  this  bill  of  exceptions  to  be 
signed  and  sealed;  which  is  done  in  open  court. 

"John  Peakson,  [seal.]" 

The  errors  assigned  are  as  follows: 

"  The  court's  permitting  the  following  questions  to  be  answered 
by  the  witness,  Mr.  Piatt,  to-wit:  '  What  is  the  custom  of  the 
neighborhood  in  relation  to  holding  claims?' 

"  'If  two  pieces  of  land  be  claimed,  one  on  the  prairie,  and  one 
in  the  timber,  not  exceeding  320  acres  in  all,  what  is  the  custom 
in  your  neighborhood  in  relation  to  it?' 

"  'How  is  land  so  claimed  in  your  neighborhood  counted,  one 
or  two  claims?' 

"  The  court's  refusing  to  give  the  following  instruction  prayed 
for,  to  the  jury,  to-wit:  'That  unless  the  jury  shall  believe  from 
the  evidence,  that  the  said  plaintiff  (below)  at  the  time  of  the 
committing  of  the  said  supposed  trespasses,  had  the  premises  en- 
closed by  a  fence,  that  then  the  law  is  for  the  defendants.'  The 
court's  refusing  to  give  to  the  jury  the  second  and  thi]-d  instruc- 
tions prayed  for,  contained  in  the  said  bill  of  exceptions." 

"  The  instructions  given  by  the  court  to  the  jury  in  said  bill  of 
exceptions." 

G.  Speing,  for  the  appellants.      J.  D.  Caton,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  errors 
assigned  in  this  case  question  the  correctness  of  the  decision  of 
the  circuit  judge,  in  permitting  certain  questions,  stated  in  the 
bill  of  exceptions,  to  be  answered  by  the  witness;  and  in  refusing 
to  give  certain  instructions  prayed  for  by  the  counsel  of  the  appel- 
lants in  the  court  below. 

The  peculiar  character  of  the  controversy  in  this  case,  arises  out 
of  an  act  of  the  legislature  of  this  state,  relative  to  claims  upon 
the  public  lands  of  the  United  States,  situated  in  this  state,  pro- 
viding for  the  definition  of  the  extent  of  settlements  on  the  public 
lands,  and  declaring  that  in  cases  of  controversy,  "the 
possession  shall,  in  the  absence  of  paper  title,  be  consider-  [*452] 
ed,  on  the  trial,  as  extending  to  the  number  of  acres  em- 
braced by  the  claim  of  such  person,  according  to  the  custom  of  the 
neighborhood  in  which  such  lands  may  be  situated."  (Acts  of 
1837, 154;  Gale's  Stat.  436,  437.) 
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Applying  the  questions  propounded  to  the  witness,  under  the 
principles  of  the  law  recited,  no  error  is  perceived  in  permitting 
answers  to  be  given;  they  were  relevant  to  the  matter  in  the  con- 
troversy, and  regular;  nor  is  any  error  perceived  in  refusing  to 
give  the  instructions  asked.  The  matters  seem  to  have  been,  as 
far  as  we  can  judge  from  the  record,  fully  investigated,  and  we 
feel  no  disposition  to  disturb  them. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Note.    See  Webb  v.  Sturtevant,  and  note,  1  Scam.  183. 


David  Myeks  v.  Samuel  Aikman. 
Appeal  from  Edgar. 

1.  Promissory  note— /a^7Mre  of  consideration.  In  an  action  upon  a  prom- 
issory note,  a  plea  that  the  consideration  of  the  note  was  the  sale  of  certain 
lands  to  the  defendant,  to  which  the  plaintiff  represented  he  had  a  jjood  and 
valid  title,  whereas  in  fact  he  had  no  title  to  the  premises,  is  a  bar  to  a  re- 
covery 

This  was  an  action  of  debt  commenced  by  the  appellee  against 
the  appellant,  in  the  circuit  court  of  Edgar  county,  upon  two 
promissory  notes. 

The  declaration  was  in  the  usual  form.  The  defendant  plead- 
ed three  special  pleas.  The  first  plea  alleged  that  the  notes  were 
given  in  consideration  of  the  sale  of  certain  tracts  of  land  by  the 
plaintiff  to  the  defendant  and  that  at  the  time  of  the  purchase  the 
plaintiff  fraudulently  and  deceitfully  represented  to  the  defend- 
ant, that  he  had  a  good  and  valid  title  to  the  land,  when  in  truth 
and  fact  he  had  no  title  whatever  to  the  land,  and  the  plaintiff 
well  knew  at  the  time  he  made  the  representations  aforesaid,  that 
they  were  false,  and  that  he  had  no  title  to  said  land;  and  that 
the  plaintiff'  has  not  now,  nor  ever  has  had,  any  title  to  said  land. 

The  second  plea  alleged,  that  the  notes  were  given  in  consider- 
ation of  the  sale  of  the  lands  mentioned  in  the  ffrst  plea,  and  that 
at  the  time  of  the  sale,  the  plaintiff  represented  that  he  had  a 
good  and  valid  title,  of  record,  to  the  lands;  yet  the  said  plain- 
tiff had  no  good  and  valid  title  to  said  lands,  nor  has  he 
[*453]  now  a  good  and  valid  title  to  said  lands. 

The  third  plea  alleged,  that  one  of  the  said  notes  was 
executed  upon  the  following  consideration:  "The  said  plaintiff 
falsely  and  fraudulently  represented  himself  to  the  owner,  in  fee 

Cases  Citing  Text.  defense  to  action  on  note  given  in  pay- 

(a)    In  absence  of  fraud  and  of  spe-  ment  for  land.     Owings  v.  Thompson, 

cific  agreement  for  particular    title,  3  Scam.  502,  507. 

purchaser  takes  title  at  his  own  risk  See  notes  to  Tyler  v.  Young,  ante 

and  cannot  set  up  defects  in  title  as  444. 
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simple,  and  that  he  had  a  good  and  regular  title,  of  record,  to  the 
lands  mentioned  in  said  first  plea,  and  which  he  agreed  to  sell  to 
said  defendant,  and  falsely  and  fraudulently  assured  said  defend- 
ant, &G. 

And  in  consideration  of  said  assurances,  and  believing  that  the 
plaintiff  owned  the  lands,  &c.,  the  defendant  executed  said  notes 
to  him ;  and  that  at  that  time  the  plaintiff  falsely  lepresented  to 
the  defendant,  that  he  would  make  a  good  deed  to  him  then,  but 
he  had  not  his  title  papers  with  him ;  that  he  would  procure  them, 
and  make  and  execute  said  deed  for  said  lands,  and  deliver  to 
him  the  title  papers  thereof,  within  ten  days  after  making  said 
notes;  and  the  defendant  avers,  that  at  the  time  of  the  agreement 
to  sell  said  lands,  the  plaintiff  had  no  title  to  said  lands,  and  was 
not  the  owner  thereof;  and  had  no  title  of  record  to  the  same 
whatever,  nor  has  he  since  had  any  title  to  the  same;  nor  has 
he  made  or  offered  to  make  a  conveyance  in  fee  simple  to  said 
lands,  to  said  defendant." 

The  plaintiff  demurred  to  these  pleas,  and  the  demurrer  was 
sustained  by  the  court,  and  a  judgment  rendered  against  the  de- 
fendant, for  the  amount  of  the  notes.  The  defendant  appealed 
to  this  court. 

The  cause  was  tried  at  the  March  term,  1840,  of  the  court  be- 
low, before  the  Hon.  Justin  Harlan. 

S.  A.  Douglass,  for  the  appellant.  J.  G.  Bowman,  for  the 
appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  case 
falls  directly  within  the  rule  laid  down  in  the  case  of  Tyler  v. 
Young  et.  al.,  ante,  444  decided  at  the  present  term. 

The  demurrer  should  have  been  overruled.  The  plea  of  failure 
of  consideration  in  this,  that  the  party  had  no  title  to  the  land, 
was  well  pleaded. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  leave 
to  proceed  in  the  cause  agreeably  to  the  principles  laid  down  in 
the  case  of  Tyler  v.  Young  et.  al.^  referred  to. 


r  Benjamin  Allen  v.  William  Downing.  [*454] 

Appeal  from  Bond. 

1.  Continuance — absent  witness.  In  an  action  upon  a  promissory  note, 
issue  was  taken  upon  the  allegations  in  the  defendants'  plea,  that  the  plaintiff 
agreed  with  the  defendants,  that  the  note  was  not  to  be  paid  until  satisfaction 
shoulfl  be  entered  of  record  upon  a  certain  mortgage  mentioned  in  the  plea, 
and  that  one  Lemon  was  to  enter  satisfaction  upon  the  mortgage,  and  that  the 
note  was  executed  in  consideration  of  such  agreement.  A  motion  was  made 
to  continue  the  cause  on  account  of  the  absence  of  a  witness  by  whom  the  de- 
fendants expected  to  prove  their  defence,  founded  upon  an  affidavit  that  the 
defence  could  not  be  proved  so  fully  by  any  other  witness,  or  witnesses ;  that 
a  subpoena  was  issued  for  the  witness  which  was  returned  "not  found,"  but 
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that  said  witness  would  have  been  present  at  the  court,  had  it  not  been  that  his 
son  was  lying  sick,  at  the  point  of  death,  in  another  county,  where"  the  witness 
had  gone ;  and  that  the  affiant  expected  to  obtain  the  attendance  of  the  witness 
at  the  next  term :    Held,  that  the  continuance  should  have  been  granted. 

2.  Continuance — when  granted.  A  continuance  will  be  granted,  where  a 
material  witness  is  absent,  whose  attendance  could  not  be  procured  by  sub- 
poena, where  the  cause  of  his  inability  to  attend  is  such  that  an  attachment  for 
contempt  of  court  would  not  be  issued  against  him  for  failing  to  obey  a  sub- 
poena ;  and  in  such  case,  it  is  immaterial  whether  a  subpoena  has  been  issued 
or  not. 

This  was  an  action  of  deht  upon  a  promissory  note. 

Issue  was  joined  upon  the  allegations  in  the  defendants'  plea, 
that  the  plaintiff  agreed  with  the  defendants,  that  the  note  was 
not  to  be  paid,  until  satisfaction  should  be  entered  of  record  upon 
a  certain  mortgage  mentioned  in  the  plea,  and  that  there  was  an 
understanding  and  agreement  that  the  plaintiff  should  cause 
James  Lemon  to  enter  satisfaction  upon  said  mortgage;  and  that 
the  note  was  given  in  consideration  of  such  agreement. 

At  the  March  term,  an  informal  verdict  was  rendered  by  the 
jury,  by  consent,  and  the  cause  continued.  At  the  September 
term,  1840,  the  Hon.  Sidney  Breese  presiding,  the  defendant 
Benjamin  Allen  filed  his  affidavit,  stating  that  "Thomas  Stout,  of 
Bond  county,  Illinois,  is  a  material  witness  for  him  in  said  cause. 
That  he  expects  to  be  able  to  prove  by  said  witness,  that  said 
plaintiff  agreed  with  the  said  defendants,  that  they  should  not  be 
bound  to  pay  the  money  in  said  declaration  mentioned,  until  the 
said  plaintiff  had  entered  satisfaction  on  the  record  of  a  certain 
mortgage  given  by  said  plaintiff  to  one  James  Lemon,  upon  the 
lands  for  which  the  note  in  the  said  declaration  mentioned,  was 
given.  That  he  cannot  prove  the  above  facts  so  fully  by  any 
other  witness  or  Avitnesses,  and  cannot  safely  go  to  trial  wanting 
his  testimony.  That  he  caused  a  subpoena  to  be  issued  for  said 
witness  to  appear  and  testify  in  behalf  of  defendants,  at  this  term 
of  this  court.  That  said  subpcena  has  been  returned  with  an  en- 
dorsement thereon  that  said  witness  could  not  be  found.  This 
deponent  states  that  said  witness  would  have  been  here, 
[*455]  had  it  not  been  that  his  son  was  lying  sick,  at  the  point  of 
death,  in  Fayette  county,  Illinois,  whither  the  said  witness 
has  gone  and  still  remains;"  and  that  he  expects  to  procure  his  at- 
tendance at  the  next  term  of  the  court;  and  the  application  is 
not  made  for  delay,  &c. ; — and  moved  the  court  for  a  continuance 
of  the  cause  to  the  next  term  of  the  court.  The  motion  was 
overruled,  and  the  defendant  excepted  to  the  opinion  of  the  court, 
and  embodied  the  facts  in  a  bill  of  exceptions,  which  was  signed 
and  sealed  by  the  court.  The  cause  was  submitted  to  a  jury,  who 
returned  a  verdict  for  the  plaintiff  for  $1060.  Judgment  was  ren- 
dered thereon,  and  the  defendants  appealed  to  this  court. 

J.  Gillespie,  for  the  appellants.  M.  G.  Dale,  J.  Shields,  and 
A.  P.  Field,  for  the  appellee. 
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Smith,  Justice,  delivered  the  opinion  of  the  court:  We  are  of 
opinion  that  the  facts  disclosed  on  the  application  for  a  continu- 
ance of  the  cause,  under  the  peculiar  circumstances  disclosed  by 
the  application,  should  have  induced  the  circuit  court  to  continue 
the  cause. 

If  the  attendance  of  the  witness  could  not  have  been  procured, 
on  account  of  the  illness  of  the  son  of  the  witness,  who  was  stated, 
in  the  deposition  of  the  party,  to  be  at  the  point  of  death,  then 
the  service  of  a  subpoena  in  time,  would  have  most  probably  been 
of  no  utility; — and  as  the  presence  of  the  witness  could  not 
reasonably  be  expected  under  such  circumstances,  whether  served 
with  process  of  subpoena  or  not,  it  is  considered  that  the  grounds 
disclosed,  were  sufficient  to  warrant  a  continuance  of  the  cause. 

If  a  witness  served  regularly  with  a  subpoena,  in  such  a  case, 
should  refuse  to  appear,  and  the  court  would  not  attach  such  a 
witness  for  a  contempt,  which  we  consider  would  be  the  case, 
why  should  not  the  reason  for  refusing  to  attach,  be  equally  as 
valid  for  a  continuance  of  the  cause  for  the  reason  of  the  absence 
of  a  witness  thus  situated. 

We  think  this  cause  should  have  been  continued;  and  feel 
bound  to  reverse  the  judgment,  and  remand  the  cause  for  further 
proceedings. 

Judgment  reversed. 


Jonathan  Y.  Scammon  v.  Coknelius  Cline.      p-iSG] 

Error  to  Boone. 

1.  Appeal,  from  justice  of  peace— jurisdiction.  Where  on  appeal  from  a 
justice  of  the  peace,  the  appeal  bond  was  filed  in  the  clerk's  office,  one  day  be- 
fore the  passage  of  a  law  fixing  the  time  of  holding  coui-ts  in  Boone  county, 
and  the  summons  to  the  appellee,  and  the  supersedeas  were  issued  after  the 
passage  of  the  law :  Held,  that  the  appeal  was  regularly  taken,  and  that  the 
circuit  court  had  jurisdiction  of  the  cause. 

2.  CouKT  exists  thouc/h  term  not  fixed.  A  circuit  court  existed  in  Boone 
county,  as  soon  as  a  clerk  was  appointed  by  the  judge  of  the  circuit,  although 
the  latter  failed  to  appoint  the  time  for  holding  the  court. 

This  was  a  suit  originally  commenced  by  Scammon  against 
Cline,  before  Alexander  Neely,  a  justice  of  the  peace  of  Boone 
county.  The  defendant  removed  the  cause  from  Neely  to  Hiram 
Waterman,  another  justice  of  the  peace  of  said  county,  before 
whom  the  cause  was  tried,  and  a  judgment  rendered  for  the  de- 
fendant, on  the  2l8t  of  February,  1839. 

Scammon  appealed  to  the  circuit  court  of  Boone  county,  and 
filed  his  appeal  bond  in  the  clerk's  office,  which  was  approved  by 
the  clerk  on  the  1st  of  March,  1839.  The  act  fixing  the  time  of 
holding  the  circuit  courts  of  Boone  county,  passed  on  the  2d  of 
March,  1839.     Before  the  passage  of  this  act,  it  was  made  the 
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duty  of  the  judge  of  the  circuit,  to  appoint  the  times  of  holding 
the  court. 

The  summons  to  the  defendant  was  issued  on  the  8th  of  April, 
1839,  and  served  upon  the  defendant,  on  the  17th  of  the  same 
month.  The  summons  was  returnable  on  the  25th  of  said  month. 
At  the  April  term,  1839,  the  cause  was  continued.  At  the  next 
term  of  the  court  held  in  April,  184U,  the  defendant  moved  the 
court  to  dismiss  the  appeal  because  it  was  taken  to  the  circuit 
court  of  Boone  county,  before  any  court  was  ap])ointed  in  said 
county,  and  while  Boone  was  attached  to  Jo  Daviess,  for  judicial 
purposes.  The  court,  the  Hon.  Dan  Stone  presiding,  sustained 
the  motion  and  dismissed  the  appeal.  The  appellant  excepted, 
and  brought  the  cause  to  this  court  by  writ  of  error. 

G.  Spring  and  J.  Y.  Scammon,  for  the  plaintiff  in  error.  A. 
Lincoln  and  J.  L.  Loop,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 

The  court  is  of  opinion  that  this  was  improperly  dismissed. 
Although  the  appeal  bond  appears  to  have  been  taken  by  the 
clerk  before  the  time  for  holding  the  court  w^as  hxed  by  law,  yet 
the  court  itself  must  be  considered  in  existence  at  that  time, 
[*457J  otherwise  there  would  have  been  no  clerk  by  whom  the 
appeal  could  be  allowed.  Until  the  legislature  fixed  the 
time  for  holding  the  court,  this  authority  was,  by  a  prior  law, 
vested  in  the  judge,  and  whether  he  exercised  the  authority,  by 
designating  a  time,  is  immaterial. 

The  existence  of  the  court,  and  the  right  to  take  an  appeal  to 
it,  must  be  regarded  as  having  commenced  with  the  appointment 
of  a  clerk  of  the  court,  by  the  judge  thereof. 

As  respects  the  jurisdiction  of  the  court,  for  the  want  of 
which  this  case  was  dismissed,  we  are  also  inclined  to  think,  that 
if  the  court  had  jurisdiction  at  the  time  its  process  was  issued,  it 
ought  to  have  entertained  and  tried  the  cause. 

Judgment,  therefore,  is  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  trial. 

Judgment  reversed. 


John  B.  Beaubien  v.  William  H.  Sabine. 
Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Pkocess — seal  of  court  not  provided — clerks  seal.  A  summons  issued 
under  the  private  seal  of  the  clerk  of  the  municipal  court  of  the  city  of 
Chicago,  no  official  seal  being  provided,  is  in  conformity  with  the  statutes,  and 
can  not  be  objected  to  on  account  of  the  want  of  a  public  seal. 

2.  Summons — sufficient  return.  Semble,  That  a  return  to  a  summons,  in  these 
words,  "  Served  by  reading  to  the  within.  Oct.  23,  1837.  John  Shrigley, 
High  Constable,  pr.  L.  Nichols,  Deputy  High  Constable,"  is  sufficient. 

This  was  an  action  of  assumpsit  brought  by  William  H. 
Sabine  against  John  B.  Beaubien,  as  acceptor  of  two  bills  of  ex- 
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change  drawn  by  Benjamin  Mills,  and  by  him  endorsed  to  said 
Sabine.  The  bills  are  dated  at  Chicago,  and  payable  at  no  par- 
ticular place. 

The  declaration  sets  forth,  that  "William  H.  Sabine,  plaintiff 
in  this  suit,  by  Butteriield  and  Collins,  his  attorneys,  complains 
of  John  B.  Beaubien,  defendant  in  this  suit,  in  custody,"  &c., 
but  contains  no  averment  that  the  plaintiff  and  defendant,  or 
the  defendant,  resided,  at  the  time  of  commencing  said  suit, 
either  in  the  city  of  Chicago  or  county  of  Cook,  or  that  the 
cause  of  action  arose  in  said  city. 

Fr.  Peyton,  for  the  plaintiff  in  error.  The  errors  assigned 
show  that  the  original  process  of  summons  issued  in  this  case, 
was  under  the  private  seal  of  the  clerk.  The  act  charter- 
ing the  city  of  Chicago,  and  establishing  the  municipal  [*458] 
court,  directs  that  the  process  shall  be  sealed  with  the 
public  seal,  to  be  provided  by  the  common  council  of  said  city, 
and  confers  no  authority  on  the  clerk  to  use  his  private  seal  until 
one  shall  be  provided.  It  will  be  seen,  by  reference  to  the  law 
creating  the  circuit  courts,  that  they  are  permitted  to  use  their 
private  seals,  until  they  may  be  furnished  with  a  public  seal; 
but  this  right  or  privilege  is  not  made  to  extend  to  other  public 
officers  or  clerks.  The  plaintiff  therefore  contends  that  said 
process  was  a  nullity,  and  conferred  no  right  on  said  court  to 
render  a  judgment  in  this  case.  "  A  summons  issued  from  the 
circuit  court,  without  the  seal  annexed,  is  a  nullity;  and  the 
court,  on  motion,  should  quash  the  same.''  Hannum  v.  Thomp- 
son. 1  Scam.  283. 

A  plaintiff,  taking  judgment  by  default,  does  so  at  his  peril ; 
and  is  bound  to  know  that  all  the  proceedings  are  regular.  This 
is  a  principle  recognized  by  this  court,  and  often  adverted  to  in 
its  decisions;  and  so  well  known  that  it  is  not  deemed  necessary 
to  cite  authorities  in  its  support. 

The  errors  assigned  also  question  the  sufficiency  of  the  high 
constable's  return,  because  the  same  is  vague  and  uncertain.  In 
support  of  this  position  the  plaintiff"  relies  on  the  following  cases 
decided  by  this  court,  to  wit:  "The  return  of  the  sheriff  upon 
the  wi'it  should  state  the  time  when  the  same  was  made.  Parol 
testimony  will  not  be  admitted  to  prove  that  service  was  make 
within  the  time  required  by  the  statute."  Wilson  v.  Greathouse, 
1  Scam.  174;  Clemson  et  al.v.  Hamm,  1  Scam.  176. 

"  The  return  of  the  sheriff  should  state  the  mode  of  the  ser- 
vice with  certainty,  whether  by  reading  to  the  defendant,  or  by 
the  delivery,  of  a  copy.  The  return  in  this  case,  '  Executed 
October  10th,  1832,  as  commanded  within,'  is  too  uncertain,  and 
judgment  by  default  rendered  thereon  will  be  reversed."  Ogle-y, 
Coffey,  1  Scam.  239. 

J.  BuTTERFiELD,  for  the  defendant  in  error.  The  return  on 
the  summons  is  sufficient.     It  shall  be  the  duty  of  the  sheriff  to 
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serve  the  process,  when  it  shall  be  practicable,  ten  days  before 
the  return  thereof,  and  make  a  return  to  the  clerk  who  issued  it, 
by  or  on  the  return  day,  "  with  an  endorsement  of  liis  service, 
the  time  of  serving  it,  and  the  amount  of  his  fees.  R.  L.  487; 
Gale's  Stat.  529. 

Under  the  English  and  ]S"ew  York  practice,  the  sheriff  gener- 
ally makes  his  return  in  Latin,  "  Cepi  coTpusf  "  Cepi  corpus 
m  custodiaf  "  Nori  estf  "  Wihil,'^  &c. 

In  the  case  of  Wilson  ?».  Greathouse,  Forman  152;  1   Scam. 

174;  the  suit  was  commenced  before  a  justice.     That  case  does 

not  apply  to  this.     The  return  by  the  constable  was,  "  Ex- 

[*459]  ecuted  on  the  within  defendant,  by  his  reading  the  within. 

Joseph  Flinn,  Constable." 

§  3  of  the  act  concerning  justices,  declares,  that  the  summons 
shall  be  served  at  least  three  days  before  the  return  day,  by  read- 
ing the  same  to  the  defendant.  R.  L.  387;  Gale's  stat.  403.  In 
this  case,  the  court  say  it  would  have  been  impossible,  from  the ' 
face  of  the  return,  to  determine  whether  the  process  was  served 
in  time;  because  no  date  is  given  by  the  return  of  the  officer. 

In  Clemson  et  at.  v.  Hamm,  Forman  154;  Gale's  stat.  176, 
the  return  was,  "Executed  on  Hunter;  Clemson  not  found. 
N.  Buckmaster,  Sheriff."  The  court  decided  that  the  judgment 
should  be  reversed,  because  the  return  did  not  state  when  the 
summons  was  served.  If  it  was  not  served  ten  days  before  the 
term,  the  defendant  would  not  be  compelled  to  plead  before  the 
next  succeeding  term. 

In  Ogle  V.  Coffey,  Forman  184;  1  Scam.  239;  the  return  was, 
"  Executed  October  18th,  1832,  as  commanded  within."  Judge 
Smith  says,  "  Whether  the  date  specified  is  intended  for  the  date 
of  the  day  of  the  service,  or  is  the  day  on  which  the  summons  is 
returned,  is  wholly  uncertain."  This  remark  must  be  a  mistake 
of  the  reporter:  "  The  manner  of  the  service  is  still  more  uncer- 
tain; whether  the  service  was  by  reading  or  delivering  a  copy,  is 
left  to  conjecture."  I  should  suppose  that  either  was  sufficient. 
The  statute  is  silent  as  to  the  manner  of  service.  It  ought  to  be 
personal ,  reading  to  the  defendant,  or  delivering  a  copy  to  him, 
is  personal  service. 

In  Garrett  v.  Phelps,  Forman  217;  1  Scam.  331;  there  was  no 
return  of  service,  on  the  process.  Lockwood,  Justice,  says,  to 
make  a  judgment  by  default  regular,  it  should  appear  by  the 
return  on  the  process,  that  it  had  been  served,  and  on  what  day 
service  was  made. 

The  summons  in  this  case  was  tested  as  follows  : 

"  Witness  the  Hon.  Thomas  Ford,  Judge  of  said  Municipal 
Court  (no  seal  being  provided),  at  the  city  of  Chicago,  this  21st 
day  of  October,  A.  D.  1837. 

[clerk's  pkiyate  seal.]  J.  Manning,  Clerk." 
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On  the  back  of  said  summons  was  the  folloAving  endorsement: 

*'  Served  by  reading  to  the  within.     October  the  23d,  1S37. 
"  John  Shrigley,  High  Constable,  per 
L.  Nichols,  Dep'j  High  Constable. 

Judgment  was  rendered  by  default,  against  Beaubien,  for 
$7,980.07,  at  the  September  term,  1838.  The  defendant  prose- 
cuted a  writ  of  error  to  this  court. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court :  [*4:60] 
(1)    This  suit  was  brought  in  the  municipal  court  of  the 
citj^  of  Chicago. 

The  summons  was  issued  under  the  private  seal  of  the  clerk, 
and  signed  bj  him  as  such. 

The  sufficiency  of  the  process  is  objected  to,  because  it  is  not 
under  the  public  seal.  The  law  provides  that  the  municipal 
court  shall  be  a  court  of  record,  and  shall  have  a  seal,  to  be 
furnished  by  the  common  council.  The  process  of  said  court 
shall  be  tested  by  the  judge,  and  shall  be  issued  in  the  same  man- 
ner as  in  the  circuit  courts.  And  the  law  having  provided  that 
until  a  public  seal  was  provided  for  the  circuit  court,  the  clerk 
should  use  his  private  seal,  it  would  seem  clear  that  the  same 
practice  should  prevail  in  the  municipal  court.  And  the  words, 
manner  of  issuing  the  process,  must  be  understood  to  refer  to 
the  mode  of  sealing  and  signing,  &;c.  The  same  reason  requires 
the  use  of  a  private  seal  to  the  process  of  the  circuit  court,  ap- 
plies, also,  under  similar  circumstances,  to  the  municipal  court. 
And  the  fact  that  there  is  no  public  seal,  is  proved  by  the  certi- 
ficate of  the  clerk. 

The  objection  to  the  declaration,  that  it  contains  no  averment 
that  the  cause  of  action  arose  in  Chicago,  or  that  the  plaintiff  and 
defendant,  or  the  defendant,  resided  there  at  the  commencement 
of  the  suit,  has  been  decided  by  this  court  in  the  case  of  Beau- 
hieii  V.  Brinckerhoff  {Ante  269),  to  be  an  invalid  objection. 

Judgment  affirmed. 

Note.    See  Micheltree  v.  Stewart  et  al.,  ante  17-30,  and  note ;  Townsend  v. 
Griggs  et  al.,  ante  365. 


Thomas  H.  Gushing  v.  Abneb  Dill. 

Appeal  from  Edgar. 

1.  Evidence — trespass  on  land.  In  an  action  against  .ne  defendant,  for 
cutting  trees,  under  the  "Act  to  prevent  trespassing  by  cutting  timber,"  it  is 
necessary  to  show  that  the  act  has  been  wilfully  violated,  by  proof  that  the 
defendant,  in  his  own  person,  cut  the  trees,  or  induced  another  person  to  do 
so,  by  his  command  or  authority.  It  is  not  sufficient  to  show  that  the  trees 
were  cut  by  persons  employed  by  the  defendant  to  cut  timber  on  his  own  land, 

(1)  Smith,  Justice,  was  not  present  on  the  argument  of  this  cause,  and  gave 
no  opinion. 

[30— Scam.     Vol.  2.] 
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and  appropriated  by  them,  to  the  use  of  the  defendant. 
[*461]      2.  Tkespass  on  land — culminative  remedy.    Seinble,  That  the  remedy 

given  by  the  statute,  for  the  cutting  of  trees,  is  in  addition  to  the 
remedy  by  common  law,  and  a  recovery  under  the  statute  would  not  bar  an 
action  of  trespass,  (a) 

This  cause  was  originally  commenced  before  a  justice  of  the 
peace,  and  removed  by  appeal,  to  the  Edgar  circuit  court,  where 
the  cause  was  tried  at  the  March  term,  1840,  before  the  Hon. 
Justin  Harlan,  without  a  jury,  and  judgment  rendered  for  the 
plaintiff  for  $64,  debt  and  costs.  The  defendant  appealed  to  this 
court. 

Chaeles  R.  "VYells,  for  the  appellant,  cited  1  East  108; 
Saundevson  v.  Baker,  3  Wilson  309;  2  Eoll's  Abr.  555.  1  Chit. 
Plead.  208,  209;  Bac.  Abr.  title  Master  and  Servant;  8  Wend. 
474. 

Joseph  G.  Bowman,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
In  an  action  of  debt  by  Dill  against  dishing  to  recover  the  pen- 
alty given  by  the  "  Act  to  prevent  trespassing,  by  cutting  timber," 
(R.  L.  602;  Gale's  Stat.  679),  the  testimony  proved  that  the  trees 
sued  for  were  cut  upon  the  land  of  Dill;  not,  however,  by  Gush- 
ing in  person,  but  by  those  employed  by  him  to  cut  and  hew 
timber;  that  he  directed  them  to  cut  the  timber  on  his  own  land, 
and  cautioned  them  against  cutting  timber  on  any  other  person's 
land,  and  after  it  was  hewed,  it  was  appropriated  by  the  persons 
in  his  employ  to  his  use.  It  does  not  appear  that  he  showed  the 
workmen  the  lines  of  his  land,  or  designated  it  in  any  other 
manner. 

Whether,  under  these  circumstances,  the  cutting  of  the  trees 
in  question,  by  the  hands  in  Gushing's  employ,  was  the  result  of 
his  employment  and  directions,  by  reason  of  his  not  having  desig- 
nated his  land  in  such  a  manner  as  to  enable  tlie  workmen  to  dis- 
tinguished it  from  that  of  another,  and  whether  he  M-ould  not 
therefore  be  liable  in  another  form  of  action,  upon  the  principle 
that  the  master  is  liable  for  the  acts  of  his  servant,  done  in  the 
execution  of  his  master's  orders,  are  questions  which  do  not  arise, 
in  the  investigation  of  this  case,  although  counsel  seem  to  re- 
gard the  settlement  of  these  points  as  deciding  the  case.  This 
action  is  brought  upon  a  penal  statute,  the  object  of  which  is  to 
punish  the  wrong  doe^-,  as  well  as  to  recompense  the  injured  in- 

Cases  Citing  Text.  «.  Vanderver,  12  111.  235, 239.   Declara- 

(a)  Under  R.  S.  1845,  ch.  104,  §  1,  tion  in  action  under  statute  need  not 

which  is  R.  S.  1874,  Timber,  ch.  136,  §  contain  statement  that  timber  was  cu-, 

5  [S.  &  C.'s  Stats,  p.  2388;  Cothran's  wilfully;    cause  of   action  described 

Stats. (1885)  p.  1475;]  action  for  penalty  in  language  of  statute  is  sufficient, 

for  cutting  timber  lies  only  for  wil-  Gebhart  v.  Adams,  23  111.  397,   399. 

ful  or  criminally  negligent  trespass,  Action  under  statute  lies  for  wilfully 

not  for  inadvertant  one.     For  latter  cutting  timber.    Cushman  v.  Oliver, 

wrong,  party  injured  is  left  to  his  com-  81  111.  444,  446. 
mon  law  action  of  trespass.  Whitecraft 
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dividual.  To  subject  any  one,  therefore,  to  the  penalty  of  the 
act,  it  must  be  shown  to  have  been  wilfully  violated,  by  proof 
that  the  party  charged,  committed  the  forbidden  act  himself,  or 
caused  another  to  do  it  by  his  command  or  authority.  The  stat- 
ute gives  the  penalty  against  the  actual  trespasser  only ;  it  would 
be  a  violation  of  legal  principles,  therefore,  to  extend  it  so  as  to 
embrace  another  by  implication. 

The  liability  arising  from  the  relation  of  master  and 
servant,  is  founded  in  policy,  but  the  implication  of  au-  [*462] 
thority  in  the  servant,  that  would  render  the  master  liable 
in  many  cases  in  a  civil  suit,  would  not  be  sufficient  to  convict 
him  in  a  criminal  or  penal  prosecution.  The  maxim,  qui  facit 
jjer  alium,  facit  per  se,  would  be  strictly  applicable  in  an  action 
of  trespass  against  Gushing,  but  in  this  prosecution  he  is  liable 
only  for  his  personal  acts,  or  such  acts  of  his  workmen  or  ser- 
vants as  are  proved  to  have  been  done  by  his  express,  or  at  least, 
necessarily  implied,  authority. 

There  is  no  proof  of  such  acts,  or  such  authority  having  been 
given  by  Gushing,  to  those  who  committed  the  trespass;  he  can 
not,  therefore,  be  considered  liable  under  the  statute. 

Although  Dill  can  not  recover  in  this  action,  he  is  not  without 
a  remedy  for  the  injury  sustained.  That  given  by  the  statute  is 
in  addition  to  the  remedy  at  common  law,  and  an  action  under  it 
would  not  be  a  bar  to  a  suit  at  common  law,  in  any  result. 

The  judgment  is  reversed  with  costs. 

Judgment  reversed. 


William  A.  Beecher  v.  Edward  H.  James  et  al. 
Appeal  from  Morgan. 

1.  Appeaeance — or  subsequent  step,  cure  irregularities.  The  rule  of  law 
is  well  settled,  that  irregularities,  either  in  process  or  proceedings,  are  cured 
either  by  appearance,  or  by  taking  any  subsequent  step  in  the  cause,  without 
objection,  (a) 

2.  attachment  in  aid.    An  attachment,  in  the  aid  of  a  suit  of  law,  is 

process,  and  is  made,  by  statute,  part  of  the  proceedings  in  the  suit;  it  is  con- 
sequently the  duty  of  a  defendant,  desiring  to  quash  the  same,  to  make  his 
motion  at  the  return  term  of  the  attachment.  By  appearing  and  pleading, 
without  making  objection  to  the  attachment,  he  waives  all  irregularity,  (b) 

3.  Statute — error  of.  The  word  printed  "  term,"  in  ^5  30  of  the  act  con- 
cerning attachments,  should  have  been  "  time,"  as  appears  from  the  original 
law  on  file  in  the  secretary's  office,  (c) 

Cases  Citing  Text.  action  at  law  might  be  issued  at  any 

(a)  Irregularities  are  waived  by  ap-  time.   Dutcher  v.  Crowell,  5  Gilm.  445, 

pearance.    Gibson  v.  Powers,  16  111.  448. 

355,  356.  (c)  Printed  statute  is  not  conclusive 

(6)  See  R.  S.   1874,  Attachments,  but  may  be  corrected  by  statute  on  file 

ch.ll,§31;  S.&C.'sStats.p.323;Coth-  in  the  office  of  Secretary  of    State. 

ran's  Stats.  (1885)  p.  131.  Under  statute  Spangler  t).  Jacoby,   14  111.  297,  299; 

of  Feb.  12,  1833,  attachment  in  aid  of  Harman  v.  Harman,  16  111.  85,  90. 
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4.  Attachment — amendment  of  affidavit.    §  28  of  the  same  act  authorizes 
the  amendment  of  the  affidavit,  after  a  motion  to  quash. 

At  the  March  term,  184:0,  of  the  Morgan  circuit  conrt,  the 
Hon.  Samuel  H.  Treat  presiding,  the  attachment  in  this  cause 
was  quashed  because  the  bond  was  executed  in  the  name  of  the 
appellants,  by  William  Thomas,  their  attorney  in  fact,  and  no 
evidence  was  produced  that  he  was  authorized  to  execute  the  bond. 
The  appellants  excepted  to  the  opinion  of  the  court,  and  brought 
the  cause  to  this  court  by  appeal. 

R.  Yates,  for  appellants.  H.  B.  McClure,  for  the  appellees, 
contended,  that  moving  to  quash  or  set  aside  a  writ,  is  not  an 

appearance  under  it.  1  Cowen  209;  4  Cowen  148. 
[*463]  LocKWOOD,  Justice,  delivered  the  opinion  of  the  court: 
The  record  in  this  case  show^s  the  following  facts:  Ou 
the  28th  of  November,  1838,  the  plaintiffs  commenced  an  action 
of  assumpsit  on  a  promissory  note  against  the  defendants,  and 
filed  a  declaration  in  the  cause. 

On  the  same  day  the  plaintiffs  filed  an  affidavit  and  bond,  and 
sued  out  an  attachment,  in  aid  of  said  action,  under  the  act  con- 
cerning attachments.  The  summons  and  attachment  were  return- 
able at  the  March  term,  1839,  and  were  both  returned  served  at 
that  term. 

At  said  March  term,  the  defendants  appeared  and  filed  their 
plea  of  non-assumpsit.  At  the  June  term,  1839,  tne  cause  was 
tried,  and  judgment  rendered  for  the  plaintiffs. 

The  defendants  then  interposed  a  motion  to  quash  the  attach- 
ment, for  several  irregularities  which  were  alleged  to  have  inter- 
vened in  obtaining  the  attachment.  Whereupon  the  plaintiffs, 
by  leave  of  the  court,  amended  their  affidavit  upon  which  the 
attachment  was  issued,  and  the  court  overruled  the  motion  to 
quash  the  attachment. 

The  plaintiffs  then  moved  the  court  for  an  order  requiring  a 
special  execution  to  issue,  directing  a  sale  of  the  property  attached, 
and  also,  for  judgment  against  the  garnishees  summoned  in  the 
cause;  which  motion  being  resisted,  the  consideration  thereof 
was  continued  to  the  next  term. 

At  the  March  term,  1840,  the  attachment  was  dismissed,  and 
plaintiff's  excepted. 

The  en-or  relied  on,  is  the  dismissing  the  attachment. 

The  attachment  issued  in  this  case,  was  authorized  by  §  30  of 
the  act  concerning  attachments,  passed  the  12th  February,  1833, 
which  declares,  that  "  plaintiffs  in  any  action  of  debt,  covenant, 
trespass,  or  on  the  case  upon  promises,  having  commenced  their 
action  or  actions  by  summons,  may  at  any  term  [time]  pending 
such  suit,  and  before  judgment  therein,  on  filing  in  the  office  of 
the  clerk  where  such  action  is  pending,  a  sufficient  affidavit  and 
bond,  sue  out  an  attachment  against  the  lands  and  tenements, 
goods   and   chattels,  rights,  credits,  moneys,  and  effects  of  the 
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defendant;  which  attachment  shall  be  entitled  in  the  suit  pend- 
ing, and  be  in  aid  thereof,  and  such  proceedings  shall  be  there- 
upon had,  as  are  required  or  permitted  in  oi'iginal  attachments, 
in  all  things  as  near  as  may  be."  (R.  L.  94;  Gale's  stat.  77.) 

The  word  printed  "  term,"  in  the  above  section,  should  have 
been  "  time,"  as  appears  from  the  original  law  on  tile  in  the  sec- 
retary's office.  The  amendment  of  the  affidavit  in  the  court 
below,  was  authorized  by  §  28  of  the  same  act. 

§  30  above  quoted,  authorizing  an  attachment  to  issue  in  aid 
of  the  suit,  and  to  be  entitled  in  the  pending  cause,  was  proba- 
bly intended  by  the  legislature  as  a  substitute  for  the 
special  bail  allowed  at  common  law.  By  obtaining  and  [*464] 
levying  an  attachment,  a  defendant  is  prevented  from 
fraudulently  selling  or  carrying  off  his  effects,  during  the  pen- 
dency of  the  suit.  An  attachment  is  process,  and  by  the  act  is  made 
l^art  of  the  proceedings  in  the  suit;  it  was  consequently  the  duty 
of  the  defendants  to  have  made  their  motion  to  quash  the  attach- 
ment at  the  return  term  of  it. 

If  a  party  can  be  j)ermitted  to  lie  by,  after  appearance  and 
pleading,  and  take  no  notice  of  irregularities  till  the  close  of  the 
suit,  the  greatest  injustice  would  be  the  consequence.  In  this 
case  the  salutary  object  of  taking  out  the  attachment  would  be 
completely  defeated.  Had  the  motion  to  quash  been  made  at  the 
return  term  of  the  attachment,  and  had  it  been  successful,  the 
plaintiffs  could  immediately  have  taken  out  another  attachment, 
and  prevented  the  defendants  from  squandering  their  property. 
The  rule  of  law,  however,  is  well  settled,  that  irregularities, 
either  in  process  or  proceedings,  are  cured  either  by  appearance, 
or  taking  any  subsequent  step  in  the  cause  without  objection. 
The  doctrine  on  this  subject  is  fully  laid  down  in  this  court  in 
the  case  of  Easton  et  al.  v.  AUutti,  1  Scam.  250. 

We,  therefore,  deem  it  unnecessary  to  enquire  whether  the 
irregularities  complained  of  exist  or  not;  as  the  defendants,  by 
appearing  and  pleading  at  the  March  term,  1839,  without  mak- 
ing  objection  to  the  attachment,  have  waived  them. 

The  judgment,  dismissing  the  attachment,  was  consequently 
erroneous,  and  is  reversed  with  costs,  and  the  cause  remanded, 
with  instructions  to  the  circuit  court  to  grant  the  special  execution 
to  sell  the  property  attached,  and  to  proceed  according  to  law 
against  the  garnishees. 

Judgment  reversed. 
Note.  See  Lea  ».  Vail,  post  437,  and  note. 
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Ulysses  B.  Brewster  et  al.  v.  Edward  H.  James  et  al. 
Lowell  Holbrook  et  al.  v.  Edward  H.  James  et  aL 

m 

Appeal  fvom  Morgan. 
1.  Appearance — cnres  irregularities.    Case  followed. 

R.  Yates,  for  the  appellants.  H.  B.  McClure,  for  the  appel- 
lees. 
[*465J  Per  Ctiriam:  The  facts  in  each  of  these  cases,  are  sub- 
stantially the  same  as  in  the  case  of  Beecher  and  Ander- 
son V.  Edward  H.  and  James  L.  James,  and  consequently  the 
same  judgments  are  rendered  in  each  of  the  above  causes  as  in 
that  case. 

Note.  See  Lea  v.  Vail,  post  473,  and  note. 


Edward  H.  Holbrook  et  al.  v.  Timothy  Yibbard  et  al. 
Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

1.  Lex  loci  eordractus — endorsement.  The  drawer  of  a  note  or  bill  is  liable 
according  to  the  law  of  the  place  where  the  note  is  drawn ;  and  the  endorser 
according  to  the  law  of  the  place  of  the  endorsement.  The  endorsement  is  a 
new  and  substantive  contract;  consequently  the  place  of  residence  of  the 
makers  and  endorsers  is  immaterial   (a) 

2. .    Upon  a  note  made  and  endorsed  in  New  York,  by  residents 

of  Illinois,  and  payable  in  Illinois,  the  liability  of  the  endorser  is  governed 
by  the  law  of  New  York. 

3.  Pleading — general  issue  and  special  pleas — wJiat  each  answers.  Where  a 
declaration  contained  counts  upon  a  promissory  note,  and  also  the  common 
money  counts,  and  the  defendants  pleaded  the  general  issue  to  the  whole  dec- 
laration, and  special  pleas  setting  up  a  defense  against  the  note,  without  stat- 
ing that  the  special  pleas  were  to  the  counts  on  the  note :  Held,  on  general 
demurrer  to  the  replication  to  the  special  pleas,  that  inasmuch  as  the  whole 
declaration  was  answered  by  the  plea  of  the  general  issue,  the  special  pleas 
would  be  considered  as  intended  only  to  apply  to  the  counts  on  the  notes. 

This  was  an  action  of  assumpsit  commenced  by  the  plaintiifs 
in  error  against  the  defendants  in  error,  in  the  municipal  court 
of  the  city  of  Chicago,  upon  the  following  promissory  note: 

"  $1300.  JVew   Yo?'Jc,  April  2Jf,  1837. 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  Tim- 
othy Vibbard  and  Augustus  Garrett,  thirteen  hundred  dollars 
y^^,  for  value  received,  payable  at  the  Branch  of  the  State  Bank 
of  Illinois  at  Chicago.  Rufus  Marston  &  Co." 

Endorsed:     "  Timothy  Yibbard.     A.Garrett." 

Cases  Citing  Text.  in  this  state.     Roundtree  v.  Baker,  f>3 

(a)  Indorserof  note  is  liable  accord-  111.  241,  245.     Maker  of  note,  made  in 

ing  to  law  of  place  of  endorsement.  Indiana  is  liable  according  to  law  of 

Bond  XI.  Bragg,  17  111.  69,  70.     Con-  Indiana  although  he  is  resident  of  Illi- 

tract  made  out  of  state  valid  by  lex  nois  when  sued.    Evans  «.  Anderson, 

loci  contractus  will  be  enforced  here,  78  111.  558. 
although  it  could  not  have  been  made 
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The  declaration  contained  three  counts.  The  first  count  alleged 
the  making  of  the  note,  and  the  endorsements  to  the  plaintiff, 
and  due  diligence  against  the  makers. 

The  second  count  was  like  the  first,  except  that  instead  of  the 
averment  of  diligence,  it  alleged  the  insolvency  of  the*  iuakers. 

The  third  was  the  usual  money  count. 

The  defendants  filed  besides  the  plea  of  the  general  issue,  six 
special  pleas,  averring  in  each  that  the  note  was  endorsed 
in  the  city  and  state  of  New  York.     The  following  addi-  [*466] 
tional  averments  were  contained  in  the  respective  pleas,  to 
wit:     In  the  first, 

"  And  that  by  the  laws  of  said  state,  endorsers  upon  promis- 
sory notes  and  bills  of  exchange  are  released  from  any  and  all 
liability  on  account  of  any  such  endorsement,  unless  payment  shall 
be  duly  demanded  of  the  maker  of  any  such  note  or  bill  of 
exchange,  at  the  place  and  time,  when  and  where  the  same  is  made 
payable,  and  due  notice  of  the  non-payment  thereof  given  to  the 
endorsers." 

In  the  second,  "  and  that  by  the  laws  of  said  state  of  New 
York,  no  liability  is  incurred  by  such  endorsement  unless  such 
note  is  presented  for  payment  at  the  place  and  time  such  note  is 
made  payable,  and  due  notice  of  its  non-payment  given  to  the 
endorsers," 

In  the  third,  the  same  averments  as  in  the  second,  and  the 
additional  allegation,  "that  said  note  was  not  presented  at  the 
Branch  of  the  State  Bank  of  Illinois,  at  Chicago,  where  the 
same  was  made  payable,  at  the  time  the  same  became  due  and 
payable,  and  notice  of  the  non-payment  thereof  given  to  the 
defendants  as  such  endorsers." 

In  the  fourth,  "  that  promissory  notes  and  bills  of  exchange  are 
governed  in  said  state,  by  the  law  and  custom  of  merchants,  which 
requires  a  bill  or  note  to  be  presented  at  the  place  and  at  the  time 
when  and  where  such  note  is  made  payable,  and  protest  and 
notice  of  non-payment  thereof  given  to  the  endorsers,  in  order  to 
charge  such  endorsers  with  the  payment  of  such  note," 

In  the  fifth,  "  that  the  liability  of  endorsers  of  promissory 
notes  in  such  state,  are  governed  and  determined  by  the  law  and 
custom  of  merchants,  and  that  thereby  unless  the  note,  so 
endorsed,  be  presented  for  payment  at  the  place  and  time,  when 
and  where  the  same  is  made  payable,  and  notice  of  the  non-pay- 
ment thereof  given  to  such  endorsers,  the  endorsers  of  such  note 
are  released  from  all  liability  thereon." 

In  the  sixth,  "  where  bills  of  exchange  and  promissory  notes 
and  liability  of  endorsers  are  governed  by  the  custom  and  law  of 
merchants,  which  required  any  such  note,  so  endorsed,  to  be  pre- 
sented for  payment  at  the  time  and  place,  when  and  where  the 
same  is  made  payable,  and  due  notice  of  the  non-payment  thereof 
given  to  the  endorser;  and  said  defendant  avers,  that  said  note 
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was  not  presented  at  the  place  where  made  payable,  at  the  time 
wlien  made  payable,  and  notice  thereof  given  to  the  defendants 
of  the  non-payment  thereof." 

The  plaintiffs  hied  the  following  replication: 

"  And  the  said  plaintiffs  as  to  the  said  second,  third,  fonrth, 
fifth,  sixth,  and  seventh  pleas  of  the  said  defendants  to  the  said 
declaration  of  the  said  plaintiffs,  say,  that  the  said  plaintiff's,  by 
reason  of  any  thing  by  the  said  defendants  in  their  pleas  alleged, 
ought  not  to  be  barred  or  precluded  from  having  or  maintaining 
their  aforesaid  action  thereof  against  them,  because,  they 
[*467]  say,  that  the  said  promissory  note  in  the  said  declaration 
mentioned,  is  payable  at  the  Branch  of  the  State  Bank  of 
Illinois,  at  Chicago,  and  that  the  said  Branch  of  the  said  State 
Bank,  at  the  time  of  making  and  endorsing  of  the  said  note  was, 
and  ever  since  has  been,  and  still  is,  situated  and  located  at  the 
city  of  Chicago,  in  the  county  of  Cook,  and  state  of  Illinois. 
And  the  said  plaintiffs  further  say,  that  at  the  time  the  said  note 
was  made  and  endorsed,  and  from  then,  until,  and  long  after  the 
said  note  fell  due,  that  the  said  Marston  and  Coffin,  the  makers 
of  the  said  note,  and  the  said  Garrett  and  Yibbard,  the  endorsers 
of  the  said  note,  resided  and  were  domiciled  at  the  city  of 
Chicago,  in  the  state  of  Illinois;  and  this  the  said  jjlaintiff's  are 
ready  to  verify,  wherefore,  &c." 

The  defendants  demurred  to  the  replication,  and  the  plaintiffs 
joined  therein;  and  at  the  September  term,  183S,  of  the  court 
below,  the  Hon.  Thomas  Ford  presiding,  the  demurrer  was  sus- 
tained, and  judgment  rendered  for  the  defendants. 

J.  BuTTERFiELD  and  J.  H.  Collins,  for  the  plaintiffs  in  error. 
G.  Spring  and  G.  Goodrich,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  Two  ques- 
tions have  been  raised  in  this  case  for  consideration  under  the 
errors  assigned.  The  errors  assigned  are,  First,  That  the  defen- 
dants' special  pleas  do  not  answer  the  whole  declaration,  but  the 
counts  only  on  the  notes  described;  Secondly,  That  the  special 
pleas  do  not  constitute  a  defense  to  the  action. 

It  is  a  sufficient  answer  to  the  first  objection,  that  the  plea  of 
the  general  issue  was  an  answer  to  the  whole  declaration ;  and  the 
special  pleas  were  intended  as  answers  to  the  counts  on  the  notes. 
There  is,  therefore,  no  force  in  the  objection,  that  the  whole 
counts  of  the  declaration  remain  unanswered;  such  is  not  the 
case. 

On  the  other  point,  it  is  very  clear  that  the  law  of  the  country 
where  the  endorsement  was  made,  is  to  determine  the  lial^ility  of 
the  endorsers.  Under  this  rule,  the  replication  of  the  j-tlaintift's, 
which  attempted  to  put  in  issue  the  immaterial  facts  of  residence 
of  the  makers  and  endorsers,  and  the  place  of  payment  was 
properly  holden  vicious. 

The  drawer  of  a  note  or  bill  is  liable  according  to  the  law  of 
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the  place  where  the  note  or  bill  is  drawn;  and  the  endorser, 
according  to  the  law  of  the  place  of  endorsement.  The  endorse- 
ment is  a  new  and  substantive  contract. 

Had  the  note  been  made  in  another  state  than  the  one  in  which 
it  was,  still  the  laws  of  New  York  must  govern  the  liability  of 
the  endorsers. 

This  has  sometimes  been  suggested  to  be  a  departure  from  the 
rule  that  the  law  of  the  place  of  payment  is  to  govern;  but  it  is 
held  to  be  in  entire  conformity  to  the  rule.  (1) 

Adopting  this  rule  and  construction,  it  follows,  that  the  [*46S] 
liability  of  the  endorsers  must  be  determined  by  the  laws 
of  New  York.  The  matter  pleaded  in  bar  was  then  well  pleaded, 
and  the  court  decided  correctly  in  rendering  judgment  on  the 
demurrer  of  the  defendants  to  the  plaintiffs'  replication.  The 
judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.  See  Stacy  v.  Baker,  and  note,  1  Scam.  422. 

If  the  holder  of  a  bill  subject  to  certain  obligations,  according  to  the  law 
where  the  bill  is  drawn  or  payable,  wishes  to  impose  the  same  on  his  endorsee, 
he  must  make  a  special  endorsement,  or  otherwise  it  is  subject  only  to  those 
of  the  place  of  endorsement.    Aman  v.  Shelon,  12  Wend.  439. 


John  Evans  v.  Samuel   C.   Pierce,  Samuel  Thomas,  and  the 
Sheriff  of  Green  County. 

Appeal  from  Oreen. 

1.  Justice  of  vexce.— jurisdiction  statutory.  A  justice's  jurisdiction  is  con- 
ferred by  statute ;  and  in  its  exercise  he  must  proceed  in  strict  conformity  with 
the  manner  prescribed.  A  justice  can  render  judgment  against  a  defendant 
only  where  process  is  personally  served  on  him,  or  he  appears  in  person  before 
the  justice,  and  waives  process,  {a) 

2.  void  judgment.    A  defendant  can  not  authorize  a  justice  to  render 

judgment  against  him,  by  sending  a  letter  to  such  justice,  requesting  him  to 
enter  judgment  against  the  defendant  in  favor  of  the  plaintiff,  for  an  amount 
named  in  the  letter,  although  the  defendant  expressly  state  that  he  waived  the 
service  of  process,  and  authorized  the  judgment.  A  judgment  obtained  under 
such  circumstances  is  not  only  voidable,  but  is  totally  void ;  and  no  one  can 
acquire  any  benefit  or  right  under  it. 

(1)  Story's  Conflict  of  laws  260-262;  12  Johns.  142;  12  Wend.  439;  1  Bay 
468;  Chitty  on  Bills  190. 

Cases  Citing  Text.  4  Scam.  174,  177.      Irregularities  in 

(n)    Decisions  are  conflicting.    Un-  proceedings  before  justice  after  trial, 

der  statute  prohibiting  appellant  from  do    not  make  levy   under  execution 

objecting  in  circuit    court    to    form  from  justice   a  trespass.      Parker  v. 

or  service  of  summons  issued  by  jus-  Smith,   1   Gilm.  411,  416.     If  defen- 

tice,  he  may  yet  defend  on  either  of  daut's  appearance  is  entered  by  third 

two  grounds:      1.  That  no  summons  or  person    without    authority,   chancery 

other  process  has  been  issued  by  justice  will    enjoin    judgment    obtained    on 

against  him.  2.  That  there  has  been  no  strength  of  such  appearance.    Nelson 

service  of  process  from  justice  on  him  ».  Rockwell,  14  111.  375,  377.      With- 

and  no  notice  of  suit  to  him,  before  out  service  of  summons  or  appearance, 

entry  of  judgment.    Bines  «.  Proctor,  justice  has  no  jurisdiction  to  render 
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The  proceedings  in  this  case,  in  the  court  below,  were  had  at  the 
April  term,  1839,  before  the  Hon.  William  Thomas, 

S.  T.  Logan,  for  the  appellant,  cited  1  Peters  340 ;  4  Peters 
466;  3  Cowen  208;  9  Cowen  227;  5  Johns.  40;  8  Johns.  70,  90; 
19  Johns.  40. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court:  Bj 
virtue  of  an  execution,  the  sheriff  of  Green  county  sold  a  tract 
of  land  belonging  to  Samuel  0.  Pierce,  to  John  Evans,  and  gave 
him  a  certihcate  for  a  deed  at  the  expiration  of  the  time  of  redemp- 
tion. 

Prior  to  that  time,  Pierce  sent  a  letter  to  a  justice  of  the  peace, 
authorizing  him  to  enter  judgment  against  him,  in  favor  of 
Thomas,  for  an  amount  named,  stating  that  he  waived  service 
of  process;  upon  which  the  justice  rendered  a  judgment  in 
favor  of  Thomas,  who  then  proceeded  as  a  judgment  creditor  of 
Pierce,  to  redeem  the  land  sold  to  Evans,  and  accordingly  paid 
the  sheriff  the  amount  that  Evans  had  given  for  the  land. 
[*469]  Evans  contested  Thomas'  right  to  redeem  the  land,  and 
applied  to  the  court  for  a  mandamus  to  compel  the  sheriff 
to  make  him  a  deed  of  the  land,  in  conformity  to  his  certihcate 
of  purchase.  Pierce,  Thomas,  and  the  sheriff,  made  themselves 
parties  to  the  motion,  and,  by  consent,  a  judgment,  pi'O  forma, 
was  entered  against  Evans,  from  which  he  appealed  to  this  court. 

The  first  question  that  arises  is  in  reference  to  the  jurisdiction 
of  the  justice,  in  the  case  of  Thom,as  v.  Pierce.  That  he  had 
jurisdiction  of  the  subject  matter  of  the  suit,  there  is  no  doubt; 
but  did  he  acquire  jurisdiction  over  the  person  of  Pierce,  by  hav- 
ing him  personally  before  him,  or  by  legally  notifying  him  of 
the  proceeding  against  him,  in  the  manner  required  by  law?  A 
justice's  jurisdiction  is  conferred  by  statute,  and  in  its  exercise 
he  must  proceed  in  strict  conformity  with  the  manner  prescribed. 
Has  that  been  done  in  this  case?  The  statute  directs  that  suit 
before  a  justice  of  the  peace  shall  be  commenced  by  a  summons, 
the  form  of  which  is  given,  and  that  it  shall  be  served  upon  the 
defendant,  by  reading  it  to  him ;  upon  the  return  of  this  process, 
executed  by  the  proper  officer,  or  upon  the  parties  appearing  in 
person  before  the  justice,  and  agreeing  to  waive  process,  he  may 
proceed  to  hear  and  decide  the  cause.  In  this  case,  however,  the 
parties  neither  appeared  and  waived  process,  nor  was  there  any 
process  served.     There  was,  therefore,  neither  cause  nor  parties 

judgment    on    award  of    arbitrators,  supra  limited  so  as  to  hold  that  no  ex- 

Weiuz    V.   People,   17   111.    Ill,    113.  ception  can  be  taken  in  circuit  court 

Defendant    by    filing     appeal     bond  for  want  of  summons  from  justice, 

thereby  enters  his  appearance  in  cir-  O.  &  M.  R.  Co. «.  McCutchin,  27  111.  9. 

cuit  court  and  waives  all  defects  in,  or  If  defendant  does  not  appear  before 

want  of,  process  from  justice  or  ser-  justice,  justice's  jurisdiction  may  be 

vice  thereof.      Swingley  v.   Haynes,  questioned  at  earliest  moment  on  ap- 

2i    111.    214.     Swingley    v.    Haynes,  peal.    Evans  v.  Bouton,  85  111.  579. 
8upra  affirmed  and  Bines  v.   Proctor, 
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legally  before  the  justice  to  authorize  his  rendering  judgment. 
The  letter  of  Pierce  did  not  warrant  it,  because  the  law  having 
prescribed  a  different  mode  of  acquiring  jurisdiction  of  the  per- 
son of  the  defendant,  it  must  be  strictly  pursued,  and  cannot  be 
varied  at  the  will  of  the  party  or  the  justice.     In  the  case  of 

it  was  decided  that  where  the  law  requires  a 
copy  of  the  petition  and  summons  to  be  served  upon  the  defend- 
ant, an  acknowledgment  of  the  service  thereof,  purporting  to  be 
endorsed  by  the  defendant,  will  not  authorize  a  judgment  by  de- 
fault, nor  can  such  acknowledgment  be  proved  in  the  defendant's 
absence.  Although  the  letter  of  authority  to  the  justice  purports 
to  be  that  of  Pierce,  yet  it  may  not  be  genuine,  and  there  is  no 
way  of  ascertaining  that  fact;  its  authenticity  cannot  be  proved 
in  his  absence.  To  institute  such  an  inquiry  would  be  adjudicat- 
ing upon  the  rights  of  the  party  in  his  absence,  and  without  no- 
tice to  him  of  the  nature  of  the  proceeding.  (4  Bibb;  Bigelow 
V.  Stephens,  19  Johns.  39.) 

Inasmuch,  then,  as  the  justice  had  no  jurisdiction  in  the  case 
of  Thomas  v.  Pierce,  his  judgment  in  favor  of  the  former,  was 
not  merely  voidable,  but  totally  void;  and  as  no  one  can  acquire 
any  benelit  or  right  under,  or  by  virtue  of  a  void  judgment, 
Thomas  acquired  no  right  to  redeem  as  a  judgment  creditor,  his 
judgment  being  void.  This  fact  it  was  perfectly  compe- 
tent for  Evans  to  establish  when  the  judgment  was  inter-  [*470] 
posed  as  a  bar  to  his  rights;  and  having  done  so,  and 
Pierce  having  failed  to  redeem  the  land  in  question  within  the 
time  allowed  by  law,  and  Thomas  having  no  right  to  do  so,  the 
sheriff  was  under  a  legal  obligation  to  make  a  deed  to  Evans, 
agreeably  to  the  terms  of  sale.  The  judgment  of  the  circuit 
court  is  therefore  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  that  court  to  proceed  in  the  disposition  of  the  case,  ac- 
cording to  this  opinion. 

Judgment  reversed. 


James  E.  Waldo  et  al.  v.  Richard  S.  Williams. 

Error  to  Morgan. 

1.  StTMMONS  IN  CHANCERY — service  after  interlocutory  decree.  The  com- 
plainant filed  his  bill  in  chancery  to  foreclose  a  mortgage,  executed  to  him  by 
W.,  and  made  Smith  and  McConnel,  who  had  obtained  judgments  against  W., 
subsequent  to  the  execution  of  the  mortgage,  defendants  to  the  bill ;  and  at 
the  June  term,  1839,  all  the  defendants  except  Smith  having  been  summoned 
or  notified  according  to  law ;  and  all  the  defendants  except  McConnel  being 
called  and  not  appearing,  their  default  was  taken,  and  an  interlocutory  decree 
entered,  requiring  all  the  defendants,  except  McConnel,  to  pay  the  amount 
due  on  the  mortgage  by  the  first  day  of  the  next  term,  and  in  default  thereof, 
that  they  should  be  foreclosed  from  all  right  in  the  mortgaged  premises ;  and 
that  the  same  should  be  sold  to  satisfy  the  mortgage.  Smith  was  duly  sum- 
moned to  appear  at  the  November  term,  1839,  by  an  alias  writ  issued  October 
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f>d.  and  at  said  November  term,  Smith  and  McConnel  were  defaulted,  and  the 
bill_  taken  pro  confesso  against  them.  A  decree  was  entered,  that  the  said 
Smith  and  McConnel  should  pay  the  amount  of  the  mortgage  by  the  tirst  day 
of  the  next  term  of  the  court,  or  that  the  premises  should  be  sold  to  satisfy 
the  same,  and  their  interest  therein  foreclosed.  At  the  March  term,  1840,  a 
final  decree  was  entered,  directing  the  mortgaged  premises  to  be  sold ;  and 
that  the  interest  of  the  defendants  in  the  premises  should  be  for  ever  fore- 
closed :  Held,  that  the  proceedings  were  not  erroneous ;  and  that  the  service 
of  process  on  Smith,  after  the  first  interlocutory  decree,  cured  the  irregularity 
as  to  him. 

2.  Foreclosure  op  mortgage — sale.  Where  several  tracts  of  land  are 
included  in  one  mortgage,  it  is  the  duty  of  the  commissioner,  selling  the  same 
under  a  decree  of  foreclosure,  to  ofler  each  tract  separately,  and  whenever  the 
sales  amount  to  a  sufficiency  to  pay  the  debts  and  costs,  he  should  desist  from 
any  farther  sale.  But  should  the  commissioner  proceed  arbitraril}',  and  sell 
the  whole  at  once,  or  sell  more  than  a  sufficiency  to  pay  the  mortgage  debt 
and  costs,  it  would  be  competent  for  the  court,  on  the  coming  in  of  his  report, 
to  set  aside  the  sale. 

Wm.  Brown  and  J.  Lamboen,  for  the  plaintiffs  in  error.  H. 
B.  McClure,  for  the  defendant  in  error,  cited  2  Bibb  273;  3 
Bibb  113;  1  Hoffra.  Ch.  Pract.  185,  187;  1  Kentucky  Stat.  218, 
§  5;  R.  L.  121,  §  8;  Gale's  Stat.  141;  1  J.  J.  Marsh.  547. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:     Wil- 
liams hied  his  bill  in  the  Morgan  circuit  court,  sitting  as 
[*471]  a  court  of  chancery,  to  foreclose  a  mortgage  executed  by 
the  three  Waldos,  and  also  against  Hall  and  others,  as 
creditors  by  judgments  obtained  subsequent  to  the  execution  of 
the  mortgage. 

All  the  defendants  below  had  regfularly  been  summoned  or 
notified  to  appear,  by  advertisement  regularly  published  in  one  of 
the  newspapers  printed  in  this  State,  previous  to  the  June  term, 
1839,  except  Absalom  Smith. 

At  said  June  term,  1839,  the  defendants  were  all  called  except 
Murray  McConnel,  but  failing  to  appear,  their  default  w^as  taken, 
and  an  interlocutory  decree  entered,  requiring  all  the  defendants 
except  McConnel,  to  pay  the  amount  due  on  the  mortgage,  on  or 
before  the  first  day  of  the  then  next  term  of  the  circuit  court  of 
Morgan  county;  and  in  default  thereof  the  said  defendants  should 
be  foreclosed  from  all  right  in  the  mortgaged  premises,  and  that 
the  same  would  be  sold  to  pay  the  mortgage  debt.  An  alias 
summons  was  issued  on  the  3d  of  October,  1839,  returnable  on 
the  first  Monday  of  November  thereafter,  which  was  returned 
duly  served  on  Absalom  Smith.  At  the  November  term,  1839, 
Absalom  Smith  and  Murray  McConnel  were  called,  and,  failing 
to  appear,  the  bill  was  taken  as  confessed,  and  the  said  Smith  and 
McConnel  were  ordered  to  pay  the  amount  of  the  mortgage 
money  on  or  before  the  next  term  of  said  court,  or  the  premises 
would  be  sold  to  pay  the  same,  and  their  interest  in  the  mort- 
gaged premises  barred  and  foreclosed.  At  the  March  term,  1840, 
a  final  decree  was  entered  ordering  the  mortgaged  premises  to  be 
sold,  and  appointing  a  commissioner  to  make  the  sale,  and  that 


1S40.]  Kinney  v.  Hudnut.  472 

Syllabus— Statement  of  the  Case. 

the  interests  of  all  the  defendants  in  the  mortgaged  premises  be 
forever  foreclosed. 

The  errors  relied  on  are:  First,  That  the  interlocutory  decree 
was  improvidently  made,  in  this,  that  all  the  parties  were  not 
before  the  court  when  it  was  made;  and.  Secondly,  That  the 
court  erred  in  decreeing  the  sale  of  all  the  mortgaged  premises, 
instead  of  so  much  as  would  be  necessary  to  pay  the  mortgage 
debt. 

In  relation  to  the  first  error  relied  on,  the  court  are  satisfied 
that  the  informality  complained  of  worked  no  injury  to  any  of 
the  defendants  below.  The  defendant  (Absalom  Smith)  who  had 
not  been  served  with  process,  at  the  time  of  entering  the  first 
interlocutory  decree,  and  the  only  person  that  could  be  injured 
by  it,  was  subsequently  summoned  to  appear,  and  had  a  day  in 
court  to  answer  the  bill.  This  cured  the  irregularity.  The  de- 
cree to  sell  the  mortgaged  premises  is  in  the  usual  form.  It  does 
not  follow,  because  tlie  decree  authorizes  all  the  mortgaged  prem- 
ises to  be  sold,  that  all  will  be  sold.  The  olrject  in  selling  the 
land  is  to  pay  the  debt.  Where,  as  in  this  case,  there  are  several 
tracts  of  land  mortgaged,  it  will  be  the  duty  of  the  commissioner 
to  offer  each  tract  separately,  and  whenever  the  sales  amount  to 
sufficient  to  pay  the  debt  and  costs,  the  object  of  the  de- 
cree being  accomplished,  it  will  be  the  duty  of  the  com-  ['^472] 
missioner  to  desist  from  any  further  sale. 

Should  the  commissioner,  however,  proceed  arbitrarily,  and  sell 
the  whole  at  once,  or  proceed  to  sell  more  land  after  the  sales 
amounted  to  a  sufticiency  to  pay  the  mortgage  debt  and  costs,  it 
would  doubtless  be  competent  for  the  court,  on  the  coming  in  of 
his  report,  to  set  aside  the  sale. 

The  court,  tlierefore,  j3erceive  no  error  in  the  decree.  It  is 
accordingly  affirmed,  with  costs. 

Decree  affirmed. 


Henry  L.  Kinney  v.  William  Hudnut. 

Appeal  from  Bureau. 

1.  Mechanic's  Lien — cause  of  action,  when.  A  petition,  under  the  law 
giving  a  lien  to  mechanics,  cannot  be  filed  before  the  day  of  payment  stipu- 
lated by  the  parties  has  arrived.  Until  the  contract  is  completed,  and  payment 
is  due,  there  can  be  no  cause  of  action. 

This  cause  was  tried  at  the  March  term,  1840,  of  the  Bureau 
circuit  court,  before  the  Hon.  Thomas  Ford  and  a  jury.  Tlie 
jury  found  a  verdict  for  the  plaintiff  in  the  court  below,  the  ap- 
pellee, for  $417.50.  Judgment  was  rendered  upon  this  verdict. 
The  defendant  appealed  to  this  court. 

S.  T.  Logan,  for  the  appellant.  G.  A.  O.  Beaumont,  for  the 
appellee. 
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Browne,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  a  petition  liled  by  the  appellee  in  the  circuit  court,  for  a 
mechanic's  lien,  on  the  northeast  quarter  of  section  thirty -four  T. 
sixteen,  N.,  JR..  eleven  east  of  the  tenth  P.  M.,  for  work  and  labor 
done  on  it.  The  defendant  pleaded  7i07i  assumpsit,  and  several 
special  pleas.  On  the  trial  the  plaintiff  proved  that  Henry  L. 
Kinney  claimed  to  be  the  owner  of  the  land;  and  that  the  plain- 
tiff had  worked  on  some  buildings  on  the  land.  He  also  pro- 
duced evidence  conducing  to  show,  that  he  was  in  the  employ- 
ment of  Henry  L.  Kinney.  The  plaintiff  also  proved  that  a 
portion  of  the  work  was  done  after  his  petition  was  filed.  It 
was  shown  that  there  was  no  special  contract  as  to  the  time  when 
the  work  was  to  be  paid  for. 

After  the  evidence  was  concluded,  the  defendant  below 
[*473]  moved  the  court  to  instruct  the  jury  as  follows: 

"  That  if  the  jury  believe  from  the  evidence  that  plain- 
tiff's lien  was  filed  before  the  day  appointed  and  agreed  on  for 
the  payment  of  the  money,  or  before  the  completion  of  the  work, 
then  plaintiff  cannot  recover;"  which  instruction  the  court 
refused  to  give.  Other  instructions  were  asked  for,  but  we  do 
not  deem  them  of  much  importance  in  the  decision  of  the  case. 

This  suit  was  brought  under  a  statute  of  this  State,  enabling 
mechanics  to  have  a  lien  upon  houses  or  other  buildings,  and  to 
secure  the  payment  for  the  building  thereof.  This  statute  pro- 
vides, that  "  Where  any  person  or  persons  shall  wish  to  avail 
himself,  herself,  or  themselves,  of  the  benefit  of  such  lien,  he, 
she,  or  they  shall  commence  his,  her,  or  their  action  in  any  court 
having  jurisdiction  of  the  same,  within  three  months  from  the 
time  payment  should  have  been  made,  by  virtue  of  any  such  con- 
tract, by  which  such  lien  shall  be  claimed." 

The  plaintiff  had  no  cause  of  action  until  the  contract  was 
completed;  and  then  the  suit,  under  this  law,  must  be  brought 
within  three  months  from  the  time  payment  should  have  been 
made.  The  court  erred  in  refusing  the  instruction  asked  for  by 
the  defendant  below. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  Ijo  be  tried  de  novo. 

Judgment  reversed. 
(1)  Smith,  Justice,  was  not  present  on  the  argument  of  this  cause. 
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James  H.  Lea  v.  Daniel  Yail. 
Appeal  from  the  Municipal  Court  of  the  City  of  Alton. 

1.  Attachment— 6o«r?  amendable.  Where  a  paper  filed  as  an  attachment 
bond  has  no  seals  affixed  to  it,  it  is  the  duty  of  the  court  to  permit  the  bond  to 
be  amended.    It  is  error  to  refuse  a  motion  to  amend,  (a) 

This  cause  was  heard  in  the  court  below  at  the  December 
term,  1838,  before  the  Hon.  William  Martin.  Judgment  was 
rendered  for  the  defendant,  and  the  plaintiff  appealed  to  this  court. 

A.  Cowles  and  J.  M.  Krum,  for  the  appellant.  G.  T.  M. 
Davis  and  S.  G.  Bailey,  for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  debt  brought  by  James  H.  Lea  against  Daniel  Vail. 

An  attachment  was  sued  out  of  the  municipal  court  of  the  city 
of  Alton,  by  James  H.  Lea  against  Daniel  Vail,  to  recover 
$963.89.  At  the  trial  of  the  attachment,  the  defendant 
in  the  court  below  moved  to  dismiss  the  suit,  because  [*474] 
there  was  no  bond  tiled  in  this  entitled  cause,  as  is  required 
by  the  statute.  The  plaintifP,  by  his  counsel,  moved  the  court 
to  allow  him  to  amend  the  bond.  The  record  shows  the  instru- 
ment of  writing  tiled  by  the  plaintiff,  purporting  to  be  a  bond, 
was  defective,  in  having  no  seal  or  scrawl.  The  court  sustained 
the  motion  of  the  defendant,  and  overruled  that  of  the  plaintiff. 
To  reverse  that  decision,  the  appeal  is  brought  to  this  court. 

The  law  governing  this  case  will  be  found  in  tlie  Revised 
Code,  page  71,  §  28.  (Gale's  Stat.  71.)  "  No  writ  of  attachment 
hereafter  to  be  issued,  shall  be  quashed,  nor  the  property  taken 
thereon  restored,  nor  any  garnishee  discharged,  nor  any  bond  by 
him  given  cancelled,  nor  any  rule  entered  against  the  sheriff 
discharged,  on  account  of  any  insufticiency  of  the  original  affida- 
vit, writ  of  attachment,  or  attachment  bond,  if  the  plaintiff,  or 
some  credible  person  for  him,  shall  cause  a  legal  and  sufficient 
affidivit,  or  attachment  bond  to  be  tiled,  or  the  attachment  to  be 
amended,  in  such  time  and  manner  as  the  courts  or  justices  shall 
respectively  in  their  discretion  direct;  and  in  that  event,  the 
cause  shall  proceed  as  if  such  proceedings  had  originally  been 
sufficient."  Under  this  statute  the  amendment  of  the  plaintiff's 
bond  ought  to  have  been  allowed.  The  court  erred  in  not  per- 
mitting it.  The  decision  of  the  court  below  is  reversed,  and  the 
cause  remanded,  with  costs.  The  circuit  court  of  Madison  county 
will  try  the  cause  de  novo.  Judgment  reversed. 

Note.  Decisions  in  relation  to  attachments :  Clark  ».  Roberts,  Breese  232 ; 
Phelps  xi.  Young,  Breese  225;  Bates -o.  Jenkins,  Breese's  A  pp.  25;  Hunter  «. 
Ladd,  1  Scam.  551;  Schooner  Constitution  v.  Woodwcrth,  1  Scam.  511;  Law- 
rence ®.  Yeatman  et  al.  ante  15 ;  Beecher  et  al.  v.  James  et  al.  ante  462. 

Case  Citing  Text.  bond  in  court  of  appeal  by  affixing 

(a)  On  appeal  from  justice's  judg-  seal.  Patty  v.  Winchester,  20  111., 
ment  appellant  may  amend  his  appeal    261,  263. 


475  Rider  v.  Allevxe — Harris  v.  Jenks.  [Dec.  T. 

Syllabus — Opinion  of  the  Court. 

Simeon  Rider  et  al.  v.  Jeremiah  S.  B.  Alleyne. 
Error  to  Madison. 

1.  Judgment — against  one  of  two  not  served,  error.  It  is  error  to  render 
judgment  against  both  defendants,  by  default,  when  only  one  of  them  is  served 
with  process,  (a) 

A.  Cowles  and  J.  M.  Krum,  for  the  plaintiffs  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  of  trespass  on  the  case  on  p7'0'mises,  brought  in  the 
circuit  court  of  Madison  county,  by  Jeremiah  S.  B.  Al- 
[*475j  leyne  against  Simeon  Rider  and  Charles  L.  Frost.  The 
clerk  issued  a  summons  in  favor  of  the  plaintiff  against 
the  defendants.  The  sheriff  of  Madison  county  made  the  fol- 
lowing return  on  the  summons,  "  Executed  by  reading  to  S.  Ri- 
der; C.  L.  Frost  not  found."  Judgment  was  taken  by  default 
against  the  two  defendants;  although  the  process,  from  the  sher- 
iff's return,  had  only  been  served  on  Rider.  This  writ  of  error 
is  brought  to  reverse  the  judgment. 

It  was  error  in  the  court  to  have  rendered  judgment  against 
the  party  who  had  not  notice  of  the  pendency  of  the  suit  against 
him. 

As  the  judgment  is  one  entire  thing,  it  must  be  reversed  as  to 
both  defendants.  The  judgment  of  the  circuit  court  of  Madison 
county  is  therefore  reversed,  with  costs,  and  the  cause  is  remand- 
ed, with  instructions  to  render  judgment  against  S.  Rider,  upon 
whom  the  process  was  served. 

Judgment  reversed. 


John  Harris  v.  Benja^hn  C.  Jenks. 

Appeal  from  Warren, 

1.  Process — summons  in  name  of  people.  If  the  words  "  State  of  Illinois  " 
appear  in  any  part  of  a  summons,  it  is  sufficient.  It  is  not  necessary  that  they 
should  be  in  the  caption. 

3. amendment.      Where  a  suit  was  dismissed  by  a  justice  of  the 

peace,  because  the  words  "  the  State  of  Illinois  "  were  omitted  in  the  summons, 
and  on  appeal,  the  Circuit  Court  allowed  the  summons  to  be  amended  by  in- 
serting those  words :  Held,  that  there  was  no  error. 

3.  Justice  op  the  PKxCK—juri.'idiction.  A  justice  of  the  peace,  under  the 
act  of  March  2,  1833,  has  jurisdiction  of  an  unliquidated  account  exceeding 
$100,  but  reduced  below  that  sum  by  fair  credits. 

This  was  a  suit  originally  commenced  before  a  justice  of  the 
peace  on  the  following  account: 

Case  Citing  Text.  ous'as  to  all.    Williams  v.  Chalfant, 

(a)    Judgment  against  all  defend-    82  111.  218. 
ants,  if  part  are  not  served,  is  errone- 
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^^  Monmouth^  February  19,  1839. 
"  John  Harris,  to  B,  C.  Jenks,  Dr. 

"  To  hauling  from  St.  Louis  to  Warren  county,  2,747  lbs.  of 
goods,  wares,  and  merchandise,  at  $4.00  per  hundred. 

$109  88 
Cr.  by  cash,  13.00 

Balance  due,        $96.88." 

This  cause  was  heard  in  the  "Warren  circuit  court,  to  which 
the  cause  was  appealed,  at  the  May  term  1839,  before  the  Hon. 
James  H.  Ralston  and  a  jury.     Verdict  and  judgment  were  ren- 
dered for  the  plaintiff  in  the  court  below,  for  $89.45  and 
costs.     The  defendant  appealed  to  this  court.  [*476] 

A.  Williams,  for  the  appellant,  contended,  1st.    The 
justice's  process  was  defective,  and  if  he  had  the  power  to  amend 
it,  it  was  a  discretionary  power;    and  consequently  it  was  not 
error  to  quash  it.     The  appeal  to  the  circuit  court,  in  this  case 
was  in  the  nature  of  a  writ  of  error. 

2d.  The  justice  had  no  jurisdiction, — the  amount  of  the  ac- 
count being  over  $100,  and  not  reduced  and  ascertained  by  fair 
credits,  &c.  R.  L.  386,  $15;  Gale's  Stat.  402,  425;  Clark  v.  Cor- 
nelius, Breese  21;  Blue  v.  Vanlandingham,  Breese  293;  Sands  v. 
Delap,  Forman  116;  1  Scam.  168. 

O.  H.  Browning,  for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  a  suit  brought  before  a  justice  of  the  peace  in  and  for  Warren 
county,  by  Benjamin  C.  Jenks  against  John  Harris,  for  $96.88. 

When  the  cause  came  on  for  trial  before  the  justice  of  the 
peace,  it  was  dismissed  because  the  words  "the  State  of  Illinois" 
were  not  inserted  in  the  caption  of  the  summons.  It  was  then 
appealed  to  the  circuit  court  of  Warren  county.  On  motion,  it 
was  there  ordered  by  the  court,  that  the  plaintiff  Jenks,  have  leave 
to  amend  the  summons  by  inserting  the  words,  "  the  State  of 
Illinois." 

On  the  trial,  the  plaintiff  proved  his  account.  He  also  proved 
by  Walter  Butler,  that  the  witness  loaned  Jenks  ten  dollars  on 
account  of  Harris  and  that  Harris  handed  the  witness  $13,  at  St. 
Louis,  for  Jenks,  and  Jenks  got  goods  at  St.  Louis,  on  account  of 
Harris.  Witness  knew  of  no  settlement  between  the  parties,  nor 
did  he  know  that  the  money  and  goods  were  to  be  applied  on 
plaintiff's  account,  but  understood  they  were.  The  defendant 
moved  the  court  to  instruct  the  jury,  as  in  case  of  nonsuit.  The 
motion  was  overruled,  aud  verdict  and  judgment  were  then 
rendered  in  favor  of  the  plaintiff,  against  the  defendant  for 
$96.88.     To  reverse  the  judgment  this  appeal  is  brought. 

(1)  Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
[31— Scam.     Vol.  2.] 
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For  aught  that  appears,  the  words  "  the  State  of  Illinois," 
might  have  appeared  on  some  other  part  of  the  summons.  It 
does  not  necessarily  follow  that  the  process  did  not  run  in  the 
proper  name.  It  is  immaterial  in  what  part  of  the  summons  the 
words,  "  the  State  of  Illinois  "  appear;  and  by  the  35tli  section  of 
^^An  Act  concerning  Justices  of  the  Peace  and  Constables,''^  (R. 
L.  396;  Gales  Stat.  410),  it  is  provided,  that  the  circuit  court 
shall  at  any  time  admit  of  such  amendment  of  the  papers  and 
proceedings  as  may  be  necessary  to  a  fair  trial  of  the  case 
[*477]  ujion  its  merits.  Under  this  statute  it  would  seem  that  the 
court  had  a  right  to  order  the  amendment. 

"We  see  no  objection  to  the  jurisdiction  of  the  justice,  on  ac- 
count of  the  amount  in  controversy.  In  the  case  of  Ilugunin  v. 
Nicholson  (1  Scam.  575),  it  was  decided  that  a  justice  of  the 
peace  has  jurisdiction  in  a  case  where  the  original  indebtedness 
exceeds  one  hundred  dollars,  but  has  been  reduced  below  that 
sum  by  fair  credits.  It  is  not  necessary  that  the  accounts  be- 
tween the  parties  should  be  liquidated.  The  act  of  March  2, 
1833,  provides  for  a  case  like  the  present. 

The  judgment  of  the  circuit  court  of  Warren  county  is  affirmed, 
with  costs. 

Judgment  aflrmed. 

Note.    See  State  Bank  v.  Buckmaster,  Breese  133. 


Andrew  Jones  v.  The  People  of  the  State  of  Illinois. 

Error  to  Jackson. 

1.  Justice  of  Peace — malfeasance — indictment.  An  indictment  against  a 
justice  of  the  peace,  for  malfeasance  in  office,  in  refusing  to  issue  subpoenas, 
should  charge  that  he  "  wilfully  and  corruptly  refused  to  issue  subpoenas." 

This  cause  was  tried  at  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  Walter  B.  Scates  and  a  jury. 

D.  J.  Bakek,  for  the  plaintiff  in  error.  Geo.  "W.  Olney,  At- 
torney General,  for  the  defendants  in  error. 

Beowne,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  indictment  in  the  circuit  court  of  Jackson  county,  against 
one  Andrew  Jones.  It  avers  that  Andrew  Jones  was  a  justice  of 
the  peace  of  Jackson  county,  and  had  one  John  King  arrested 
and  brought  before  him,  for  the  supposed  crime  of  perjury.  The 
only  charge  attempted  to  be  set  out  in  the  indictment  is,  that  the 
said  Andrew  Jones,  justice  of  the  peace  as  aforesaid,  refused  to 
issue  subpoenas  for  and  on  behalf  of  the  said  John  King,  and  im- 
mediately forced  the  said  John  King  into  a  trial,  and  adjudged 
him  guilty  of  said  offence,  and  required  him  to  enter  into  a  re- 
cognisance for  his  appearance  at  the  May  term  of  the  Jackson 

(1)    Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
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circuit  court,  in  the  year  1838.  The  indictment  avers,  that,  in  so 
refusing  to  issue  subpoenas,  at  the  request  of  the.  said  John  King, 
the  said  Andrew  Jones  was  guilty  of  malfeasance  in  office, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  [*4:78] 
provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Illinois.  To  the  indictment  the  defendant  pleaded 
not  guilty.  Jury  and  verdict  of  guilty;  to  reverse  which,  this 
writ  of  error  is  brought. 

Before  the  jury  was  sworn,  the  defendant  moved  the  court  to 
quash  the  indictment.  The  motion  was  overruled  by  the  court. 
After  the  jury  brought  in  their  verdict  of  guilty,  the  defendant 
moved  for  a  new  trial,  which  was  overruled  by  the  court.  This 
indictment  is  found  under  a  statute  of  this  State.  The  indict- 
ment attempted  to  charge  Andrew  Jones  with  malfeasance  in 
office.  To  make  this  indictment  good,  it  ought  to  have  been 
charged  that  the  defendant  "  wilfully  and  corruptly  refused  to 
issue  subpoenas."  The  offence  is  not  set  out  in  the  indictment 
in  the  terms  of  the  statute,  nor  in  such  a  way  as  it  can  be  under- 
stood. The  court  erred  in  overruling  the  motion  to  quash  the  in- 
dictment. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  to  the 
circuit  court  of  Jackson  county. 

Judgment  reversed. 


Alexander  Campbell  v.  William  L.  Humphries. 
Appeal  from  McDonough. 

1.  A.(yziOTS— in  name  of  legal  owner.  To  an  action  by  the  payee  of  a  promis- 
sory note,  against  the  maker,  the  defendant  pleaded  that  the  plaintiff  assigned 
the  note,  by  endorsement,  to  one  Robertson,  who,  in  like  manner,  assigned  the 
note  to  one  Bacon,  who,  in  like  manner,  assigned  the  same  to  Atkinson  &  Co., 
who  are  the  legal  holders  of  the  note :  Held,  that  the  facts  stated  in  the  plea, 
were  a  bar  to  the  action. 

2.    .    The  rule  of  law  is  well  settled,  that  the  party  in  whom  the 

legal  interest  in  a  promissory  note,  is  vested,  must  bring  the  action  to  recover 
its  contents,    (a) 

3.  Promissory  Note — possession  in  payee.  If  the  payee,  or  any  assignor 
of  a  promissory  note,  has  been  under  the  necessity  of  taking  up  the  note,  his 
right  of  action  revives. 

Cases  Citing  Text.  of  bond  by  delivery  merely  does  not 

{a)    Objection,  that  suit  on  note  is  pass  legal  interest,  and  assignee  can  not 

brought  in  name  of  person  who  does  sue  in  his  own  name.   Chadsey  v.  Lewis 

not  hold  legal  title  to  it,  is  waived  by  1  Gilm.  153,  158.    Plaintiff  may  strike 

not  insisting  on  objection  in  trial  court,  out    at  trial    blank    indorsement    on 

Smith  V.   Moore,    3    Scam  463,  464.  promissory    note    payable    to    order. 

Under  stat.  of  1841  suit  may  be  main-  Parks  v.  Brown,    16  111.  454.     Suit  on 

tained    by  school  commissioner    for  promissory  note  should  be  brought  in 

benefit  of  county  on  note  made  to  his  name  of  person  who  has  legal  title  to 

predecessor  in  office.    Manlove  v.  Mc-  note  at  time  suit  is  begun.   Burnap  ». 

Hatton,  4  Scam.  95,  96.     Assignment  Cook,  33  111.  168, 171 
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This  was  an  action  of  debt  brought  by  Humphries  against 
Campbell,  upon  a  promissory  note  in  the  following  form: 

"  Two  years  after  date,  I  promise  to  pay  Wilhiam  L.  Hum- 
phries two  hundred  and  thirty -two  dollars  thirty-three  ^  cents,,  for 
value  received,  with  interest  from  this  date.  Witness  my  hand 
and  seal,  this  8th  day  of  January,  1828. 

Test,  R.  M.  Woods.  Alex'e  Campbell,  [seal.]" 

The  cause  was  tried  at  the  May  term,  1840,  of  the  McDonough 
circuit  court,  before  the  Hon.  Peter  Lott.    Judgment  was  ren- 
dered  for  the  plaintiff  for   $212.33   debt,   and  $168.17 
[*479]  damages.     The  defendant  appealed  to  this  court. 

Cyrus  Walker,  for  the  appellant,  cited  Kyle  v.  Thomp- 
son, ante  432;  1  Bibb  154;  2  Saikeld  691;  1  Strange  480. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  court:  Tliis 
was  an  action  of  deht  commenced  by  Humphries  against  Camj)- 
bell,  on  a  sealed  promissory  note. 

The  defendant  pleaded  several  pleas ;  but  it  is  only  necessary 
to  notice  the  following  one,  to-wit:  That  on  the  9th  day  of 
April,  1836,  at  the  county  aforesaid,  by  endorsement  on  said 
writing  obligatory,  the  plaintiff  assigned  the  same  to  James  R. 
Robertson,  who,  in  like  manner,  assigned,  on  the  29th  day  of 
July,  1837,  at  the  county  aforesaid,  the  same  to  Charles  W. 
Bacon,  who,  in  like  manner  assigned  the  same  to  John  Atkinson 
&;  Co.,  on  the  day  last  mentioned,  in  the  county  aforesaid,  who 
are  the  legal  owners  thereof.  To  this  plea  the  plaintiff  demurred, 
and  the  court  sustained  the  demurrer. 

The  assignment  of  errors  questions  the  correctness  of  this  de- 
cision. 

The  rule  of  law  is  well  settled  that  the  party  in  whom  the  legal 
interest  is  vested,  must  bring  the  action. 

The  statute  relative  to  promissory  notes  and  making  them  as- 
signable, passed  the  3d  of  January,  1827,  declares,  that  "any 
such  note,  bond,  bill,  or  other  instrument  in  writing,  made  paya- 
ble to  any  person  or  persons,  shall  be  assignable  by  endorsement 
thereon,  under  the  hand  or  hands  of  such  person  or  persons  and 
of  his,  her,  or  their  assignee  or  assignees,  in  the  same  manner  as 
bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest  the 
property  thereof  in  each  and  every  assignee  or  assignees  succes- 
sively. And  any  assignee  or  assignees  to  whom  such  sum  of 
money  or  personal  property  is  by  such  endorsement  or  endorse- 
ments made  payable,  or  in  case  of  the  death  of  such  assignee  or 
assignees,  his,  her,  or  their  executors  or  administrators,  may,  in 
his,"her  or  their  own  name  or  names,  institute  and  maintain  the 
same  kind  of  action  for  the  recovery  thereof,  against  the  person 
or  persons  who  made  and  executed  any  such  note,  bond,  bill,  or 
other  instrument  in  writing,  or  against  his,  her,  or  their  heirs, 
executors,  or  administrators,  as  might  have  been  maintained 
against  him,  her,  or  them,  by  the  obligee  or  payee,  in  case  the 
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same  had  not  been  assigned."    (R.  L.  482;  Gale's  Stat.  525,  526.) 
Under  tliis  statute,  the  assignments  made  on  the  note,  vested 
the  legal  title  in  the  last  assignees.     In  them  alone,  was  the  legal 
interest  in  the  note  vested,  and  they  alone  can  bring  suit. 

If  the  payee,  or  any  assignor  has  been  under  the  necessity  of 
taking  up  the  note,  his  right  of  action  revives ;    but  in  case,  the 
plaintiff,  by  demurring  to  the  defendant's  plea,  has  ad- 
mitted that  the  legal  interest  in  the  note  has  been  trans-  [*480] 
ferred  to  Atkinson  &  Co.,  and  consequently  he  cannot 
maintain  the  suit.     The  judgment  must  be  reversed,  with  costs. 

Judginent  reversed. 

Note.  See  Brinkley  v.  Going,  Breese  288,  289 ;  McHenry  v.  Ridgely,  ante 
310 ;  Kyle  v.  Thompson,  ante  4^2. 

Where  a  bill  of  exchange  is  specially  endorsed,  and  the  endorsement  is  un- 
cancelled, and  there  is  no  reendorsement,  nor  other  evidence  of  subsequent 
assignment,  possession  by  original  endorser,  is  prima  facia  evidence  of  owner- 
ship.    Picquet  v.  Curtis,  1  Sumner  C  C.  K. 

The  endorsee  of  a  witnessed  promissory  note  may  maintain  an  action  thereon 
for  his  own  use,  in  the  name  of  the  payee,  against  the  maker,  after  the  expira- 
tion of  six  years  from  the  time  when  the  cause  of  action  occurred,  if  such 
action  is  brought  with  the  consent  of  the  payee,  or  he  makes  no  objection 
thereto.     Hodges  v.  Holland,  19  Pick.  43. 

When  a  bill  is  endorsed  in  full,  the  endorsee  is  the  legal  owner,  and  cannot 
sue  in  the  name  of  the  payee.  If,  after  such  endorsement,  it  comes  back  in 
due  course  of  commercial  dealing,  into  the  payee's  hands,  he  may  strike  out 
the  endorsement  and  sue.  Bowie,  use  of  Ladd  v.  Duvall,  1  Gill,  and  Johns. 
175;  Thompson  w.  Coquillard,  3  Blackf.  437;  Smith©.  Runnells,  Walker  144; 
Nej'^fong  0.  Wells,  Hardin  561. 

In  an  action  by  the  endorsee  of  a  note,  against  his  immediate  endorser,  a 
plea  that,  before  the  commencement  of  the  suit,  the  plaintifi  transferred  the 
note  to  a  third  person,  who  was  then  the  true  and  lawful  owner  and  possessor 
of  the  note,  is  a  bar  to  a  recovery.  But  a  replication,  that  the  suit  is  prosecuted 
in  the  name  of  the  plaintiff,  by  or  for  the  benefit  of  the  true  holder  of  the 
note,  would  be  a  good  answer  to  such  a  plea.  Waggoner  v.  Colvin,  11  Wend. 
27. 

The  holder  of  negotiable  paper  may  bring  an  action  upon  it  in  the  name  of 
a  person  having  no  interest  in  it;  and  it  is  no  defence  to  such  suit  that  it  is 
broufrht  without  the  knowledge,  assent,  or  authority  of  the  nominal  plaintiff. 
Gage^«.  Kendall,  15  Wend.  640. 


CooNROD  Harney  and  Sophkonia  Harney  v.  John   Doe,   ex. 
dem.  JosiAH  Lambobn. 

Appeal  from  Morgan. 

1.  Ejectsient — tenant  as  defendant.  In  ejectment,  where  the  tenant  enters 
into  the  consent  rule,  and  is  made  defendant  instead  of  the  casual  ejector,  it  is 
error  to  proceed  to  trial  and  judgment  against  him,  without  filing  a  declaration 
against  him ;  and  his  pleading  to  the  original  declaration  against  the  casual 
ejector,  will  not  cure  the  error,   (a) 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  Jesse  B.  Thomas. 

(a)    Consent  rule  was  abolished  by    p.  985;  Cothran's  Stats.  (1885)  p.  6061 
U.  S.  1845,  p.  207,  S  18.    R.  S.  1874,    is  identical  with  statute  of  1845. 
Ejectment,  ch.45,  g  20,  [S.  &  C's  Stats. 


481  James  v.  Dunlap.  [Dec.  T 

Syllabus — Statement  of  the  Case. 

William  Thomas,  for  the  appellants.  Mukkay  McConnel, 
for  the  appellee. 

LocKwooD,   Justice,  delivered  the  opinion  of  the  court:   (1) 

This  was  an  action  of  ejecUnent  brought  by  the  lessor  of  the 

plaintiff,  against  Kichard  Roe,  the  casual  ejector,  David 

[*4:81]  Dudhope,  tenant,  for  the  recovery  of  the  east  half,  of  the 

northeast  quarter  of  section  11,  in  township  14,  JS^.,  R.  10 

west  of  the  third  principal  meridian. 

At  the  return  term  of  the  notice  to  appear,  by  consent,  Coon- 
rod  and  Sophronia  Harney  appeared  and  entered  into  the  com- 
mon consent  rule,  by  which  they  agreed  to  appear  and  receive  a 
declaration  in  an  action  of  trespass  and  ejectment  for  the  prem- 
ises in  question,  and  forthwith  plead  not  guilty,  and  on  the  trial 
confess  lease,  entry,  and  ouster,  &c.  But  it  does  not  appear 
from  the  record,  that  any  new  declaration  was  tiled,  or  the  orig- 
inal so  altered  as  to  make  Coonrod  and  Sophronia  Harney  defen- 
dants to  the  suit.  At  the  term  subsequent  to  the  return  term, 
Coonrod  and  Sophronia  Harney  filed  a  plea  of  not  guilty,  and 
the  cause  was  tried  by  a  jury,  who  gave  a  verdict  against  them. 
The  court  below  thereupon  rendered  judgment  that  the  plaintiff 
should  recover  possession  of  the  premises,  with  costs. 

A  bill  of  exceptions  was  taken  on  the  trial,  giving  the  evidenca 
adduced,  but  which  it  is  unnecessary  to  state. 

One  of  the  errors  relied  on  is,  that  no  declaration  had  been 
filed  against  the  defendants  below.  This  is  fatal.  Without  a 
declaration  against  the  defendants,  there  was  no  cause  of  action 
exhibited  against  them,  upon  which  to  found  a  recovery.  This 
point  was  decided  at  the  last  June  term  of  this  court,  in  the  case 
of  Ayers  v.  Doe,  ex  dem.  McConnel,  ante  307. 

The  judgment  is  consequently  reversed,  with  costs. 

Judgment  reversed. 


Edwaed  H.  James  and  James  L.  James  v.  Alexander  Dunlap. 

Appeal  from  Morgan. 

1.  Replevin — bad  plea  to  avowry  of  taking  under  process.  To  an  action 
of  replevin  for  taking  mules  and  horses,  being  the  property  of  the  plaintiff, 
out  of  his  possession,  the  defendant  avowed  the  taking  by  virtue  of  a  writ  of 
attachment,  which  was  delivered  to  him  as  sheriff  of  the  county  of  Morgan. 
To  the  avo\vry  the  plaintiff  pleaded  that  the  defendant  was  not  shei-iff,  onthe 
day  of  the  issuing  of  the  attachment,  and  at  the  time  of  the  levy  thereof.  The 
defendant  demurred  to  the  plea:  Held,  that  the  plea  w-as  bad,  because  it 
attempted  to  put  in  issue  the  fact  whether  the  defendant  was  sheriff  on  the 
day  of  the  issuing  of  the  writ,  which  was  wholly  immaterial.  If  the  defen- 
dant was  sheriff  at  the  day  of  the  levy,  it  was  sufficient. 

This  cause  was  heard  in  the  court  below,  at  the  April  term, 
1838,    before    the    Hon.    William    Thomas.       Judgment    was 
(l)Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
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rendered  for  the  defendant  on  demurrer.     The  plaintiff  [*4S2] 
appealed  to  this  court. 

H.  B.  McCluke,  for  the  appellants,  cited  7  Johns.  550;  9 
Johns.  135.     R.  Yates,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  Tliis 
was  an  action  of  replevin  commenced  by  E.  H.  and  J.  L.  James 
against  Dunlap.  The  declaration  alleges  that  the  defendant,  on 
the  29th  day  of  November,  1838,  took  certain  mules  and  horses, 
being  the  property  of  the  plaintiffs,  out  of  their  possession. 

The  defendant  avows  that  on  the  28th  of  November,  1838,  cer- 
tain attachments  were  issued  against  the  goods  and  chattels  of  the 
plaintiffs,  which  were  delivered  to  the  defendant,  who  was  then 
sheriff  of  the  county  of  Morgan,  to  execute,  and  that  on  the  day 
and  year,  and  at  the  place  in  said  declaration  mentioned,  he 
seized  and  took  possession  of  said  property,  and  did  detain  the 
same,  as  was  his  duty,  for  the  causes  aforesaid.  To  this  avowry 
the  plaintiffs  pleaded  that  on  the  day  of  issuing  said  attachments, 
and  at  the  time  of  said  supposed  levy  thereof,  the  said  defendant 
M'as  not  sheriff  of  the  county  of  Morgan.  To  this  plea  the  defen- 
dant demurred,  and  the  court  sustained  the  demurrer.  The  only 
question  presented  in  this  case  is,  whether  the  plea  was  a  good 
bar  to  the  defendant's  avowry. 

The  objection  taken  to  the  plea  is,  that  it  attempts  to  put  in 
issue  the  fact  whetiier  Dunlap  was  sheriff  of  the  county  of  Mor- 
gan on  the  day  of  issuing  the  writs  of  attachment,  as  well  as  on 
the  day  the  levy  was  made.  This  was  wholly  immaterial.  If 
Dunlap  was  sheriff  on  the  day  he  levied  the  attachments  on  the 
property,  his  avowry  was  sufficient.  The  attempt,  therefore  of 
the  plaintiffs,  to  put  in  issue  the  fact  whether  Dunlap  was  sheriff 
on  the  day  of  the  issuing  of  the  writs  of  attachment,  and  which, 
it  appears  from  the  pleadings,  was  on  a  day  previous  to  the 
seizure  of  the  goods,  was  clearly  wrong.  For  this  reason  the 
judgment  of  the  court  below  must  be  afiirmed,  with  costs. 

Judgment  afi7")ned. 


The  People,  ex  rel.  James  Risk  v.  Mark  W.  Fletcher,  Clerk 
of  Kane  Circuit  Court. 

1.  Sheriff — qualifying — ministerial  act.  In  the  receiving  and  filing  the 
bond  of  a  sheriff,  and  administering  to  him  the  oaths  of  oflice,  a  clerk  of  a 
circuit  court  acts  ministerially,  under  the  direction  of  the  law,  and  not  of  the 
court ;  and  these  acts  may  be  done  as  well  out  of  court  as  in  court. 

2.  thirty  days  to  qualify.    A  sheriff  elect  has  thirty  days  after  [*483] 

notice  by  the  clerk  of  the  receipt  of  his  commission,  within  which  to 

file  his  bond  and  take  the  oaths  of  oflBce ;  and  this  time  is  allowed  him  whether 
a  term  of  court  intervenes  or  not. 

3.  bond— judge's  power  exhausted.    When  a  judge  of  a  circuit  court  has 

approved  of  the  bond  of  a  sheriff,  his  duties  cease,  and  he  has  no  more  con- 
trol over  it. 
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4.  Sheriff — mandamus,  to  compel  administration  of  oath.  Where  a  sheriff 
elect,  at  the  first  term  of  the  circuit  court  of  his  county,  after  receivmg  notice 
of  the  receipt  of  his  commission  by  the  clerk,  prepared  his  bond  which  was 
approved  by  the  court,  but  the  sheriff  did  not  appear  in  person  and  offer  the 
bond,  or  offer  to  take  the  oaths  of  office,  either  in  court,  or  before  the  clerk 
during  the  continuance  of  the  term,  but  presented  his  bond  to  the  clerk,  and 
offered  to  take  the  oaths  of  office,  after  the  adjournment  of  court,  but  before 
the  expiration  of  thirty  days  from  the  time  he  received  notice  of  the  receipt 
of  his  commission,  and  the  clerk  then  refused  to  receive  the  bond,  and  admin- 
ister to  him  the  oaths  of  office,  a  writ  of  mandamus  was  awarded  to  compel 
the  clerk  to  receive  the  bond,  and  administer  the  oaths  of  ofiice. 

At  the  present  term,  Onslow  Peters,  an  attorney  of  tliis  court, 
filed  the  following  petition: 

"  To  the  honorable  the  justices  of  the  supreme  court,  at  a  term 
thereof  begun  and  holden  at  Springfield,  on  the  second  Monday  of 
December,  in  the  year  of  our  Lord  eighteen  hundred  and  forty. 

"  Respectfully  represents  unto  your  honors,  James  Risk,  of  the 
county  of  Kane,  in  the  state  of  Illinois,  that  he  was  a  candidate 
for  election  to  the  ofiice  of  sheriff  of  said  county,  at  the  general 
election  holden  in  and  for  said  county,  on  the  second  day  of 
August,  Anno  Domini  eighteen  hundred  and  forty ;  and  that,  at 
said  election,  your  petitioner  received  a  majority  of  all  the  votes 
polled  for  sheriff  of  said  county ;  your  petitioner  receiving  six 
hundred  and  forty-seven  votes  for  said  office,  and  Leonai'd  How- 
ard, the  opposing  candidate,  receiving  six  hundred  and  twenty- 
three  votes  for  said  office,  as  will  more  fully  appear  by  the  official 
certificate  of  the  secretary  of  state  of  this  state,  hereunto  annexed, 
and  made  part  thereof,  marked  (A). 

"And  your  petitioner  further  represents,  that  the  proper  certifi- 
cates of  your  petitioner's  election  were  duly  made  out  by  the 
proper  officers  of  the  said  county  of  Kane,  and  forwarded  to  and 
received  in  the  office  of  the  secretary  of  state,  on  the  fifteenth 
day  of  said  August;  and  thereupon,  on  the  same  day,  his  excel- 
lency, Thomas  Carlin,  governor  of  this  state,  issued  a  commission 
in  due  form  of  law,  under  the  great  seal  of  state,  diily  commis- 
sioning your  petitioner  as  sheriff  of  said  county  of  Kane;  which 
commission  was  thereafterwards,  on  the  same  day,  sent  by  mail 
to  Mark  W.  Fletcher,  of  Geneva,  the  county  seat  of  the  said 
county  of  Kane;  said  Fletcher  then  and  ever  since  being  clerk  of 
the  circuit  court  in  and  for  said  county.  The  fact  of  issuing  and 
forwarding  of  said  commission  will  more  fully  appear  by  refer- 
ence to  the  document  hereinbefore  referred  to,  marked  (A). 

"  And  your  petitioner  further  shows,  that  the  said  commission 
was  duly  received  by  the  said  Fletcher,  clerk  as  aforesaid,  on  or 
before  the  first  day  of  September,  A.  D.  1840,  and  the  said 
Fletcher,  as  clerk  as  aforesaid,  on  said  first  day  of  Sep- 
[*484]  tember,  made  out  and  caused  to  be  delivered  to  your  peti- 
tioner, a  notice  in  writing,  notifying  your  petitioner,  that 
the  commission  aforesaid  was  received  by  the  said  Fletcher,  clerk 
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as  aforesaid,  wliicli  written  notice  is  hereunto  annexed,  and  made 
part  thereof,  marked  (B). 

"  And  your  petitioner  further  represents,  that  a  term  of  the 
circuit  was  begun  and  holden  at  Geneva  aforesaid,  in  and  for  the 
said  county  of  Kane,  on  the  Monday  of  said  September, 

which  was  within  thirty  days  after  the  date  and  delivery  of  said 
notice,  and  which  was  the  lirst  term  of  the  said  court  in  said 
county  after  the  date  and  delivery  of  said  notice.  And  your  peti- 
tioner at  said  term  presented  to  the  Honorable  Thomas  Ford, 
judge  of  the  ninth  judicial  circuit,  and  then  the  presiding  judge 
of  the  circuit  court  in  said  county,  in  open  court,  a  bond  duly 
signed  and  sealed  by  your  petitioner,  and  by  good  and  sufficient 
sureties,  in  the  penal  sum,  and  upon  the  conditions  required  by 
law,  of  sheriffs  elect  to  make  and  enter  into,  before  taking  the 
oaths  and  entering  upon  the  performance  of  the  duties  of  sheriffs 
in  this  state;  which  bond  was  duly  approved  by  said  presiding 
judge,  in  open  court,  during  the  said  term  of  the  said  court, 
which  will  more  fully  appear  by  the  said  bond,  and  the  certificate 
of  the  said  judge  thereto  attached,  and  which  is  herewith  exhib- 
ited, marked  (C). 

"  And  your  petitioner  further  represents,  that  afterwards,  to 
wit,  on  the  sixteenth  day  of  September  aforesaid,  on  the  day  of, 
but  after,  the  adjournment  of  the  court,  your  petitioner  called 
upon  the  said  Mark  W.  Fletcher,  clerk  as  aforesaid,  at  his 
office  in  said  Geneva,  and  then  and  there  tendered  to  him,  the 
said  Fletcher,  clerk  as  aforesaid,  the  bond  aforesaid,  with  the 
certificate  of  the  said  judge  thereto  appended,  and  tlien  and  there 
requested  him,  as  such  clerk,  to  administer  to  your  petitioner  the 
oaths  of  office,  as  such  sheriff,  as  required  by  law  in  such  cases ; 
and  to  receive  such  bond  and  file  the  same;  and  to  deliver  to 
your  petitioner  the  commission  aforesaid.  And  on  the  nineteenth 
day  of  said  September,  your  petitioner  again  called  upon  the 
said  Fletcher,  clerk  as  aforesaid,  at  the  plaCe  aforesaid,  and  again 
tendered  him  the  said  bond;  requested  him  to  receive  and  file 
the  same,  and  administer  the  oaths  of  office  to  your  petitioner, 
and  deliver  the  commission  as  aforesaid  to  your  petitioner ;  but  the 
said  Fletcher  both  on  the  said  sixteenth  and  on  the  said  nineteenth 
day  of  September,  wholly  refused  to  receive  and  file  the  said 
bond,  to  administer  the  said  oaths  of  office,  or  deliver  to  your 
petitioner  the  commission  aforesaid. — By  reason  of  all  which 
your  petitioner  is  prevented  fi'om  entering  upon  the  performance 
of  the  duties  of  sheriff  of  said  county,  and  is  kept  out  of  said 
office,  to  which  he  is  justly  and  legally  entitled. 

''  Wherefore  your  petitioner  prays  your  honors  to  grant  a  writ 
of  mavdamus  under  the  seal  of  this  court,  directed  to  the  said 
Mark  W.  Fletcher,  clerk  as  aforesaid,  commanding  him  forth- 
with to  receive  and  file  the  said  bond  in  his  office,  to 
administer  to  your  petitioner  the  oaths  of  office,  in  such  [*4S5] 
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cases  required  by  law,  to  deliver  to  your  petitioner  the  com- 
mission aforesaid,  and  to  do  and  perform  all  such  acts  and 
things  in  the  premises  as  the  law  requires,  and  for  such  other 
and  further  relief  as  to  your  honors  may  seem  meet,  and  to  jus- 
tice and  right  may  appertain. — And  as  in  duty  bound  will  ever 
pray,  &c.  James  Risk, 

"  By  his  Att'y,  Onslow  Peters." 

At  the  same  time  the  following  stipulation  was  tiled  by  the 
counsel  for  the  respective  parties: 

"  Supreme  court,  December  term,  1840. 

"  The  People,  ex  relatione  James  Risk  v.  Mark  W.  Fletcher. 

"  In  the  above  entitled  cause  the  parties  agree  that  the  facts 
stated  in  the  foregoing  petition  are  correctly  stated,  and  that  the 
facts  set  forth  in  the  petition  and  the  memorandum  thereto 
annexed,  signed  by  the  counsel  of  both  parties,  shall  be  consid- 
ered by  the  court  the  same  as  if  they  were  returned  by  the  said 
Fletcher  to  an  alternative  mandamus. 

"  It  is  admitted  that  the  said  Risk  did  not  appear,  in  person  in 
court,  and  offer  said  bond,  nor  did  he  appear  in  court  and  offer 
to  take  the  oaths  of  office,  in  court,  or  before  the  clerk,  in  court, 
at  said  term,  or  before  the  clerk,  out  of  court,  during  the  con- 
tinuance of  said  term. 

"And  it  is  further  agreed,  that  the  court,  on  the  hearing  of 
the  petition,  shall  make  a  final  order,  or  grant  a  peremptory 
mandamus^  if  the  case  requires  it,  in  the  same  manner  as  if  an 
alternative  writ  of  mandamus  had  issued,  and  return  thereto  had 
been  duly  made  by  the  said  defendant,  embodying  those  facts. 
"  Onslow  Peters,  Att'y  for  the  relator. 
"  M.  McCoNNEL,  Att'y  for  the  respondent." 

[The  exhibits,  mentioned  in  the  petition,  are  omitted  by  the 
reporter.] 

Onslow  Peters,  foi^the  relator,  contended:  1.  The  clerk  is  a 
ministerial  officer,  and  the  duty  required  of  him  is  merely  min- 
isterial, in  administering  the  oaths  to  the  sheriff  elect.  The  con- 
sequences would  be  disastrous,  indeed,  if  the  clerk  through 
ignorance,  malice,  hatred,  or  bribery,  could  constitute  himself  a 
judge,  and  determine  for  himself  whether  he  will  perform  his 
duty;  and  whether  the  sheriff  elect  is  entitled  to  the  office. 

2.  The  statute  is  directory,  and  is  to  be  liberally  construed; 
and  the  law,  especially  in  elective  offices,  will  not,  without 
extreme  necessity,  be  so  construed  as  to  defeat  the  expressed  will 
of  the  people. 

3.  Risk  had  the  full  thirty  days  after  the  notice  from  the  clerk, 
to  file  his  bond,  and  take  the  oaths  of  office.  The  only  act  he  is 
required  to  do  in  less  than  thirty  days  is,  to  have  his  bond 
approved,  if  there  shall  be  a  term  of  the  court  within  that 
time. 


lS:tO.]  The  People  v.  Fletcher.  4S6 

Opinion  of  the  Court. 

The  approval  of  the  bond  by  the  judoje,  is  a  necessary  [*4S6] 
preliminary  to  the  giving  it. 

It  can  not  take  effect,  till  it  is  delivered  to  the  clerk,  and  this 
delivery  must  be  by  the  sheriff  elect  himself,  or  by  some  person 
by  him  duly  authorized,  so  as  to  make  it  his  act. 

The  judge  surely  is  not  the  agent,  and  has  no  authority  to  do 
but  one  act,  viz.  approve  the  bond;  this  being  done,  his  functions 
cease,  and  this  act  of  the  judge  is  ministerial. 

The  act  of  delivery  must  be  subsequent,  and  it  must  be  the  act 
of  the  party  to  be  bound  by  the  bond ;  a  delivery  is  as  necessary 
in  this  as  in  any  other  case  of  a  deed. 

1^0  forfeiture  can  attach  till  the  expiration  of  thirty  days.  By 
§  4,  it  is  provided,  that  if  such  sheriff  shall  neglect  or  refuse  to 
enter  into  bond,  and  to  take  the  oaths  within  the  time  above  speci- 
fied, &c.  (the  only  time  "above  specified"  is  thirty  days  from  the 
notice  of  the  clerk),  then  the  clerk  shall  notify  the  govenor.  He 
thus  again  acts  ministerially. 

4.  ]S  o  act  is  required  to  be  done  in  court,  except  to  approve  the 
bond,  and  this  may  be  done  by  the  judge  in  term  time,  out  of 
court. 

By  ^  2,  it  is  clear  that  the  clerk,  as  clerk,  and  without  any 
supervision  of  the  court,  is  to  administer  the  oaths,  certify  them, 
&c.  The  bond  is  to  be  filed,  and  recorded  by  the  clerk.  By  this 
statute,  this  duty  of  the  clerk  to  administer  the  oaths,  &c.,  is  as 
clearly  ministerial  as  it  is  to  issue  writs,  on  the  proper  application 
of  the  party,  or  any  other  of  his  mere  ministerial  duties. 

M.  McCoNNEL,  for  the  respondent,  referred  to  Apthorp  v. 
North  et  al.,  14  Mass.  167,  as  decisive  of  the  question  that  the 
act  is  to  be  done  in  open  court,  and  record  made  of  the  approval. 

The  clerk  can  make  no  record,  except  in  term  time,  and  all 
records  are  presumed  to  be  made  under  the  direction  of  the  court. 
The  judge  must  approve  of  the  bond  as  a  court,  and  the  approval 
is  a  nullity  unless  made  in  term  time. 

Peters,  in  reply,  referred  to  Mass.  Stat,  of  1794,  c.  53,  §  1. 
The  case  of  Apthorp  v.  North  has  no  bearing  on  this  case.  The 
Massachusetts  act,  under  which  this  decision  was  make,  is  entirely 
different  from  our  statute.  By  the  Mass.  act,  the  court  is  annually 
to  enquire  into  the  sufficiency  of  the  sureties  in  the  sheriff's 
bond,  to  see  that  they  remain  sufficient;  and  the  court  is  to  make 
a  record  of  the  fact,  if  found  insufficient,  otherwise  no  record  is 
made.  The  statute,  too,  requires  it  to  be  done  in  court,  in  term 
time.  The  office  of  sheriff  in  that  state  is  holden  dui-ing  the 
pleasure  of  the  governor. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  is  a 
petition  for  a  writ  of  mandamus  to  the  clerk  of  the  circuit  court 
of  Kane  county,  to  compel  him  to  administer  the  oaths  of  office 
to  the  relator,   as   sheriff  of  that  county,   to   receive  and  file 
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[*487]  his  official  bond,  and  deliver  to  him  his  commission, 
which,  it  is  admitted,  he  has  in  his  possession.  By  an 
agreement  appended  to  the  petition,  the  parties  admit  that  the 
facts  stated  in  the  petition  are  truly  and  correctly  stated,  and  that 
these  facts  are  to  be  treated  by  the  court  as  if  they  had  been  con- 
tained in  the  return  of  the  respondent  to  an  alternative  writ  of 
mandamus.  (Justice  Smith  here  recited  the  facts  as  set  forth  in 
the  petition.) 

On  this  state  of  the  case,  the  first  inquiry  is,  what  was  the  duty 
of  the  clerk  of  the  circuit  court?  We  are  of  the  opinion  that 
the  filing  of  the  bond  of  the  sheriff,  and  administering  the  oaths 
of  office,  is  merely  a  ministerial  duty.  The  clerk  has  no  right 
to  take  upon  himself  to  judge  as  to  the  qualiiications  of  the 
sheriff,  or  to  determine  what  will  be  the  effect  of  his  performing 
his  duty.  He  must  perform  what  the  statute  has  required  of 
him,  without  regard  to  the  consequences.  If  there  is  any  contro- 
versy about  the  title  to  the  office,  it  cannot  be  enquired  into  col- 
laterally. A  proper  proceeding  for  the  purpose,  is  by  writ  of  quo 
warranto. 

But  the  enquiry  arises  what  was  the  duty  of  the  judge  of  the 
circuit  court,  and  in  what  light  is  his  act  approving  the  bond  to  be 
considered?  We  are  disposed  to  think  that  this  too  is  a  ministerial 
act.  He  is  to  enquire  into  the  sufficiency  of  the  sureties,  and 
then  to  certify  it  on  the  bond.  This  service  is  certainly  personal, 
and  it  may  be  partly  judicial,  and  partly  ministerial.  But  we  are 
satisfied,  that  when  he  has  approved  of  the  bond,  his  duties  cease, 
and  he  has  no  more  control  over  it.  It  is  then  perfected,  so  that 
the  sheriff'  can  at  any  time  thereafter,  within  the  time  limited  by 
law,  file  the  bond  and  qualify  himself  to  enter  upon  the  duties  of 
his  office. 

By  the  second  section  of  the  act  (R.  L.  573;  Gale's  Stat.  652, 
653),  concerning  sheriffs  and  coroners,  the  sheriff  elect  is  required 
within  thirty  days  after  receiving  the  notice  from  the  clerk,  to 
enter  into  bond  to  the  people  of  the  state,  to  be  approved  by  the 
judge  of  the  circuit  court  of  his  county,  at  the  term  next  after 
the  date  of  such  bond ;  and  at  the  time  of  giving  the  bond,  he  is 
required  to  take  and  subscribe  before  the  clerk  of  the  circuit  court, 
the  oaths  required  by  law.  The  act  contains  this  proviso,  that  if 
no  circuit  court  shall  be  holden  within  thirty  days  after  the  notice 
of  the  commission  is  received,  as  provided  in  the  first  section,  the 
clerk  may  approve  the  bond,  which  shall  be  good  and  valid  until 
the  end  of  the  next  term  of  the  circuit  court.  We  think  it  clear, 
that,  in  the  performance  of  all  these  acts,  the  clerk  acts  merely 
ministerially,  and  is  not  acting  under  the  control  or  direction  of 
the  court;  and  that  the  giving  of  the  bond  is  the  act  of  delivery 
by  the  sheriff  himself,  or  by  some  one  duly  authorized  to  act  in 
his  behalf;  and  that  the  bond  has  no  effect  till  thus  delivered  to 
the  clerk,  to  be  by  him  filed  and  recorded. 
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And  this  construction  is  fortified  by  reference  to  the  third  sec- 
tion of  the  act.  This  section  directs  that  the  oaths  taken 
and  bond  given,  as  required  by  the  second  section,  shall  [*488] 
be  tiled  and  recorded  by  the  clerk  of  the  circuit  court;  and 
the  taking  of  the  oaths  shall  be  certified  by  him  on  the  back  of 
the  commission.  The  only  reasonable  construction  to  be  given 
to  this  language  is,  that  all  these  acts,  thus  required  of  the  clerk, 
are  to  be  performed  by  him  as  clerk,  acting  ministerially,  under 
the  direction  of  the  law,  and  not  under  the  direction  of  the  court ; 
and  they  may  be  done  as  well  out  of  court,  as  in  court. 

Another  question  presented  for  our  consideration  is,  whether 
the  sheriff  elect,  the  relator  in  this  case,  had  the  full  thirty  days 
after  notice  by  the  clerk  of  the  receipt  of  his  commission,  within 
which  to  qualify  himself,  by  tiling  his  bond  and  taking  the  oaths 
required  by  law. 

On  looking  into  the  4th  section  of  the  same  act,  we  tind  a  pro- 
vision, that  if  the  sheriff  shall  neglect  or  refuse  to  enter  into 
bond,  and  "  take  the  oaths  above  required,  within  the  time  above 
specitied,  the  ofiice  shall  be  deemed  vacant."  These  words,  "  the 
time  above  specified,"  can  refer  only  to  the  thirty  days  mentioned 
in  the  second  section,  within  which  the  bond  is  to  given,  and  the 
oaths  taken ;  and,  until  the  expiration  of  that  time,  the  office  does 
not  become  vacant.  We  think  the  thirty  days  are  to  be  computed 
from  the  time  of  the  notice  given  by  the  clerk,  and  this  time  is 
allowed  him  whether  a  term  of  the  court  intervenes  or  not. 

We  are  therefore  of  opinion,  that  a  peremptory  writ  of  man- 
damus issue,  directed  to  the  respondent,  requiring  him  to 
receive,  file,  and  record  the  bond  of  the  relator,  and  administer  to 
him  the  oaths  of  office,  and  deliver  to  him  his  commission,  and 
to  do  all  things  in  the  premises,  which  the  law  and  justice 
require. 

Peremptory  writ  of  Tnandamus  awarded. 


Okmsby  Van  Winkle  et  al.  v.  Paul  Beck,  Sen. 

Error  to  Fayette. 

1.  Arbitration — of  pending  suit — conclusive.  Where  a  suit  is  pending  be- 
fore a  justice  of  the  peace,  and  the  parties  refer  the  same  to  arbitrators,  they 
must  be  bound  by  the  decision  of  the  arbitrators. 

2.  no  appeal  from  judgment  on  award.    An  appeal  does  not  lie  from 

a  judgment  of  a  justice  of  the  peace,  upon  the  award  of  arbitrators,  {a) 

This  was  an  action  commenced  by  the  plaintiffs  in  error,  against 
the  defendant  in  error,  before  Mark  E.  Jones,  a  justice  of  the 

Cases  Citing  Text.  ers  v.  Holden,  13  111.  293. 

(a)  Held,  in  1851,  that  appeal  laid  Statutes  in  force  in  1885  do  not  make 

from    judgment  of  justice  of  peace  provision  for  rendition  of   judgment 

founded  on  award  of  arbitrators.  Van  by  justice  on  award. 
Winkle  v  Wakefield,  overruled.  Rog- 
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peace  of  Fayette  county,  and  referred  to  arbitrators  by  the  parties. 
The  arbitrators  awarded  thirty -eight  cents  to  the  plaintiff,  and  the 
justice  rendered  judgment  accordingly.  The  plaintiff  appealed 
to  the  circuit  court,  where,  on  motion  of  the  defendant,  the  ap- 
peal was  dismissed,  at  the  October  term,  1839,  the  Hon. 
[*489]  Sidney  Breese  presiding.  The  cause  was  brought  to  this 
court  by  writ  of  error. 

JosiAH  FisK,  for  the  plaintiffs  in  error,  cited  R.  L.  392,  §§  20, 
395,  §§  30,  34;  Gale's  Stat.  407,  409,  410. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  This 
was  originally  a  suit  brought  before  a  justice  of  the  peace  of 
Fayette  county.  The  plaintiffs  and  defendant,  by  mutual  con- 
sent, submitted  he  decision  of  their  cause  to  arbitrators,  chosen 
by  them,  who  returned  an  award  in  favor  of  the  plaintiffs,  upon 
which  award  the  justice  rendered  a  judgment  for  a  certain  amount, 
and  costs,  in  favor  of  the  plaintiffs  against  the  defendant.  From 
which  award,  and  judgment  of  the  justice,  the  plaintiffs  appealed 
to ,  the  circuit  court  of  Fayette  county.  The  defendant  moved 
the  court  to  dismiss  the  appeal,  which  motion  'vis  sustained  by 
the  court,  and  the  suit  dismissed.  To  reverse  tlie  decision  this 
writ  of  error  is  brought.  The  parties  in  this  case  thought  proper 
to  select  this  mode  of  trial  by  arbitrators.  It  was  an  act  entirely 
voluntary. 

The  parties  submitted  their  controversy  to  a  tribunal  of  their 
own  choosing,  and  by  its  decision  they  must  be  bound. 

We  are  of  opinion  that  the  circuit  court  of  Fayette  county  de- 
cided correctly  in  dismissing  the  appeal,  as  we  think  no  appeal 
lies  in  such  a  case. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Joseph  Emerson  v.  George  W.  Clark. 
Appeal  from  Scott. 

1.  Appeal — a  right — no  conditions  can  be  imposed.  An  appeal  from  the  cir- 
cuit to  the  supreme  court,  where  the  judgment  is  flnal,  and  amounts  to  $20, 
exclusive  of  costs,  or  relates  to  a  franchise  or  freehold,  is  a  matter  of  right; 
and  no  conditions,  except  those  prescribed  in  the  statute,  can  be  annexed  to 
an  order  granting  an  appeal,  (a) 

2.  Bill  of  exceptions — settling — is  judicial  act.  It  is  not  competent  for  a 
court  to  direct  that  two  papers,  mentioned  in  a  bill  of  exceptions,  shall  be  in- 
cluded in  the  bill,  upon  being  verified,  by  affidavit  of  the  defendant  or  his 
counsel,  to  be  the  same  papers  which  were  offered  in  evidence  on  the  trial  of 
the  cause.  A  bill  of  exceptions  under  such  circumstances  is  a  nullity.  The 
settling  of  a  bill  of  exceptions  is  a  judicial  act.  (b) 

Cases  CixiNa  Text.  131 ;  Cothran's  Stats.  (1885),  p.  17. 

(«)  Constitution  of  1870,  secures  ap-  (b)  Making  bill  of  exceptions  is  a 

peal  to  supreme    court,  in  criminal  judicial  act,  and  cannot  be  delegated 

cases  and  in  cases  involving  franchise,  by  judge.    CuUiner  v.  Nash,  76  111. 

freehold  or  validity  of  statute.  Const.  515,  316. 
1870,  Art.  6,  §  11 ;   S.  and  C.'s  Stats,  p. 
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This  cause  was  tried  in  the  court  below  before  tlie  Hon.  Sam- 
uel H.  Treat  and  a  jury,  at  the  October  term,  1839.  Yerdict  and 
judgment  was  rendered  for  the  plaintiff  for  $62.50.  The  defend- 
ant appealed  to  this  court. 

JosiAH  Lamboen,  for  the  appellant.  "William  Bkown,  [*490] 
for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  trover  brought  in  the  circuit  court  of  Scott 
county,  by  George  W.  Clark  against  Joseph  Emerson,  to  recover 
damages  for  the  conversion  of  a  certain  quantity  of  wheat.  Upon 
the  issue  the  verdict  and  judgment  was  for  the  plaintiff  in  the 
court  below.  The  principal  error  complained  is  the  manner  in 
which  the  bill  of  exceptions  was  made  out. 

It  appears  from  the  order  of  the  court,  that  certain  papers  men- 
tioned in  the  bill  of  exceptions  to  be  copied  therein,  were  not 
present  in  the  court,  or  on  tile. 

The  following  order  was  made  by  the  court  below.  "  It  is 
therefore  ordered,  that  unless  the  defendant  shall,  within  twenty 
days  from  this  date,  file  with  the  clerk  of  this  court  said  two  pa- 
pers, verified  by  affidavit  of  the  defendant,  or  his  counsel,  to  be 
the  same  two  papers  offered  in  evidence,  and  mentioned  in  the 
bill  of  exceptions,  herein  to  be  copied,  the  appeal  ordered  in  this 
cause  shall  not  be  considered  as  granted,  but  said  order  granting 
said  appeal  shall  become  and  be  void." 

"  Appeals  from  the  circuit  courts  to  the  supreme  court  shall 
be  allowed  in  all  cases,  where  the  judgment  or  decree  appealed 
from  be  final,  and  shall  amount,  exclusive  of  costs,  to  the  sum  of 
twenty  dollars,"  &c;  "provided,  such  appeal  be  prayed  for  at  the 
time  of  rendering  the  judgment  or  decree,  and  provided  the  party 
praying  for  such  appeal  shall,  by  himself,  or  agent,  or  attorney, 
give  bond  with  sufficient  security  to  be  approved  by  the  circuit 
court,  and  filed  in  the  clerk's  office  of  the  circuit  court,  within 
the  time  limited  by  the  court,"  (R.  L.  494;  Gale's  Stat.  535). 
The  defendant  below  has  complied  with  every  requisition  of  the 
statute.  The  appeal,  then,  is  complete,  ]S[othing  more,  then, 
could  be  required  of  him.     The  appeal  is  absolute. 

The  law  of  Illinois  in  relation  to  bills  of  exceptions,  is  clothed 
in  the  following  language:  "  If  during  the  progress  of  any  trial 
in  any  civil  cause,  either  party  shall  allege  an  exception  to  the 
opinion  of  the  court,  and  reduce  the  same  to  writing,  it  shall  be 
the  duty  of  the  judge  to  allow  the  said  exceptions,  and  to  sign  and 
seal  the  same,  and  the  said  exception  shall  thereupon  become  part 
of  the  record  of  such  cause,"  (K.  L.  491;  Gale's  Stat.  533).  The 
bill  -of  exceptions,  as  ordered  to  be  made  out  by  the  court,  was  a 
nullity. 

It  was  the  duty  of  the  court  to  sign  the  bill  of  exceptions,  if 
it  was  correct.  If  it  did  not  truly  state  the  case,  the  judge  should 
refuse  to  sign  it.   It  was  not  in  the  power  of  the  court  to  delegate 
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its  autliority.     it  is  a  judicial  act.     It  then  stands  in  this 
court,  as  if  no  exceptions  had  been  taken  to  the  opinion  or  [*J:91] 
instructions  of  the  court  below. 

Let    the  judgment  of  the  circuit  court  of    Scott  county   be 
affirmed,  with  costs. 

Judgm^ent  affirmed. 


Hancock  County  -y.  Benjamin  F,  Marsh. 

Error  to  Hancock. 

1.  Practice — appellant  or  plaintiff  in  error  may  dismiss.  The  appellants  in 
an  appeal,  and  the  plaintiffs  in  a  writ  of  error,  may  alwaj^s  dismiss  their  suit 
before  a  decision  on  the  merits ;  and  the  effect  of  such  dismissal  is  to  leave . 
the  parties  where  they  were  before  the  appeal  was  taken,  or  the  writ  of  error 
brought. 

Tete  proceedings  in  this  cause  were  had  at  the  April  term, 
1839,  of  the  court  below,  before  the  Hon.  James  H.  Ralston. 

A.  Williams  and  S.  H.  Little,  for  the  plaintiff  in  error,  cited 
§  3  of  an  act  authorizing  the  sale  of  §  16,  approved  Jan.  22, 
1829;  Acts  of  1835,  27;  Gale's  Stat.  638,  §  2;  Acts  of  1837, 
317;  Gale's  Stat.  643,  §  10.  Cyrus  Walker,  for  the  defendant 
in  error. 

Lock  wood,  Justice,  delivered  the  opinion  of  the  court:  From 
the  record  hied  in  this  cause,  it  appears  that  Marsh  was  removed 
from  the  office  of  school  commissioner  of  Hancock  county,  by  the 
county  commissioners'  -court  of  said  county,  for  certain  alleged 
neglect  of  duty.  That  said  Marsh  thereupon  prayed  an  appeal  to 
the  circuit  court;  which  was  allowed,  upon  his  entering  into  bond 
with  security  to  one  Sylvester  Thompson,  for  the  use  of  Hancock 
county,  which  was  accordingly  done.  It  then  appears,  after  a 
transcript  of  these  proceedings  of  the  county  commissioners'  court 
was  hied  in  the  circuit  court  of  Hancock  county,  that  Marsh 
appeared  in  that  court,  and  moved  the  court  to  "  dismiss  "  the  pro- 
ceedings, for  the  following  reasons: 

"  First,  The  proceedings  were  irregular  and  without  authority 
of  law;  and,  Secondly,  The  county  court  had  no  jurisdiction,  for 
the  reason  that  no  good  cause  appears  in  the  record  to  authorize 
them  to  proceed  in  the  matter." 

The  record  then  states,  "  This  day  came  Benjamin  F.  Marsh,  by 
his  attorney,  and  again  argued  the  motion  heretofore  entered  to 
dismiss  the  suit  herein;  and  the  court  having  had  the  motion  un- 
der consideration,  ordered,  that  the  motion  be  sustained,  and  the 
suit  dismissed." 
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It  is  now  assigned  for  error  by  Hancock  county,  the  [^492] 
plaintiff  in  error,  that  the  court  below  sustained  the  mo- 
tion of  the  defendant  to  dismiss  the  said  suit,  whereas,  by  the  law 
of  the  land,  it  ought  to  have  been  overruled.  Both  parties  in  this 
case  appear  to  have  labored  under  a  misapprehension,  as  to  the 
effects  resulting  from  the  motion  to  dismiss. 

It  seems  probable  that  Marsh's  attorney,  by  submitting  the 
motion  to  dismiss,  expected  that  the  dismission  of  the  suit  would 
operate  as  a  reversal  of  the  proceedings  before  the  county  commis- 
sioners' court;  and  the  plaintiff  in  error,  by  bringing  this  case  into 
this  court,  has  doubtless  acted  upon  the  supposition  that  such  was 
the  effect  of  the  dismissal.  If  these  conjectures  are  correct,  then 
both  parties  were  mistaken,  for  no  such  consequences  resulted  from 
the  action  of  the  circuit  court. 

The  appellant  in  an  appeal,  and  the  plaintiff  in  a  writ  of  error, 
may  always  dismiss  their  suit  before  a  decision  on  the  merits, 
and  the  effect  of  such  dismission  is  to  leave  the  parties  where 
they  Avere  before  the  appeal  was  taken,  or  the  writ  of  error 
brought. 

It  was  consequently  correct  for  the  court  below,  on  the  motion 
of  the  appellant,  to  dismiss  the  appeal;  and  such  dismissal  cannot, 
in  this  court,  be  assigned  for  error. 

The  judgment  below  is  therefore  affirmed,  with  costs. 

Judgment  a  firmed. 


James  Kussell  et  al.  v.  Maet  Maetin. 
Appeal  from  Clinton. 

1.  Amendment — not  continuance  of  course.  Where  there  are  several  counts 
in  a  declaration,  and  an  amendment  is  made  to  one  of  the  counts,  which 
could  not  have  surprised  the  defendants  or  varied  their  defence,  because  the 
declaration  contained  another  count  substantially  the  same,  it  is  no  cause  for  a 
continuance. 

2 immaterial — vo  cause  to  continue.    In  an  action  by  a  female  for 

slander,  the  plaintiff  amended  her  declaration,  by  asserting  that  she  was  "  sole 
and  unmarried;"  Held^  that  the  amendment  was  wholly  immaterial,  and  no 
cause  for  a  continuance. 

3.  Slander — trial  on  issue  of— limitations  joined  before  amendment.  Issues 
were  joined  in  an  action  for  slander,  upon  a  plea  of  "  not  guilty,"  and  of  the 
statute  of  limitations,  and  the  plaintiff  amended  her  declaration,  and  there- 
upon the  defendants  pleaded  not  guilty,  and  the  statute  of  limitations  to  the 
amended  declaration,  and  the  plaintiff  took  issue  upon  the  first  plea,  and 
replied  to  the  second,  that  the  words  were  spoken  within  a  year.  To  this  repli- 
cation the  defendant  demurred.  On  the  demurrer  being  called  up  for  argu- 
ment, the  court  directed  the  parties  to  go  to  trial  upon  the  issues  already  made  : 
Held,  that  the  decision  of  the  court  was  correct,  as  it  would  have  consumed 
time  uselessly  to  have  heard  an  argument  on  the  demurrer. 

4.  Evidence — question  objected  to — answer  must  appear  to  review  ruling- 
Where  a  question  is  asked  a  witness  by  the  plaintiff,  which  is  objected  to  by 

[32— Scam.     Vol  2.] 
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the  defendant,  and  the  objection  overruled  by  the  court,  unless  the  answer  of 
the  witness  appears,  the  decision  of  the  court  cannot  be  assigned  for  error. 

5.  Evidence — improper  question  when  loill  not  cause  reverse.    Unless  a  bill  of 

exceptions  shows  that  illegal  testimony  has  been  received,  the  decision 
[*493]  of  a  court  in  permitting  an  illegal  question  to  be  asked,  cannot  be  as- 
signed for  error,  (a) 

6.  Trial— recaZZ  of  witness  discretionary.  The  recall  of  a  witness,  after  his 
examination  has  been  closed,  is  a  matter  of  discretion  in  the  court,  and  can- 
not be  assigned  for  error.  (6) 

This  cause  was  tried  at  the  March  term,  1840,  of  the  Clinton 
circuit  court,  before  the  Hon.  Sidney  Breese  and  a  jury.  A  ver- 
dict was  rendered  for  the  plaintiff  for  $400. 

A  motion  was  made  in  arrest  of  judgment,  which  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

BENjAivnN  Bond,  for  the  appellants.  A.  P.  Field,  for  the 
appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  on  the  case  for  slander,  commenced  by  Mary  Mar- 
tin against  James  Russell,  and  Elizabeth,  his  wife,  for  words 
spoken  by  Elizabeth  Russell,  against  the  plaintiff  below.  The 
declaration  contained  three  counts. 

In  the  first  count,  the  words  spoken  charged  the  plaintiff  with 
conduct  showing  her  to  be  unchaste;  thereby  meaning  that  plain- 
tiff had  been  guilty  of  adultery.  In  the  second  count,  the  charge 
is  also  a  want  of  chastity;  thereby  meaning  that  the  plaintiff  had 
been  guilty  of  fornication.  In  the  third  count,  the  words  alleged 
to  have  been  spoken  were,  that  the  plaintiff  was  a  whore,  and 
had  stolen  ten  dollars.  To  this  declaration,  the  defendants  plead- 
ed not  guilty,  and  not  guilty  within  one  year;  on  which  pleas 
issues  were  joined.  The  defendants  also  pleaded  four  pleas  of 
justification.  To  the  pleas  of  justification,  the  plaintiff  demurred, 
and  defendants  joined  in  demurrer. 

The  court  adjudged,  on  the  hearing  of  the  demurrer,  that  the 
declaration  was  bad,  and  gave  leave  to  the  plaintiff  to  amend  her 
declaration,  which  was  done  by  inserting  in  the  declaration,  that 
plaintiff  was  "  sole  and  unmarried,"  and  by  erasing  in  the  first 
count  the  word  "  adultery,"  and  inserting  the  word  "  fornica- 
tion." The  defendants  thereupon  moved  the  court  for  a  contin- 
uance of  the  cause,  because  of  said  amendment,  which  was  over- 
ruled by  the  court,  and  the  defendants  ordered  to  plead  to  the 

Cases  Citino  Text.  has  begun.    Hunt  c.  Weir,  29  111.  83. 

(a)  Rule  stated  in  head  note  en-  87.  Allowing  recall  of  witness  is  not 
forced.  Parsons  ©.  Dunaway,  4  Scam,  ground  for  reversal,  unless  injury  to 
194,  195.  Refusal  of  court  to  allow  adverse  party  has  been  caused  there- 
question  to  be  asked  witness,  cannot  by.  Brown  v.  Berry,  47  111.  175,  177. 
be  assigned  for  error  unless  question  Refusal  of  trial  court  to  allow  witness 
is  preserved  in  bill  of  exceptions,  to  be  recalled  for  further  cross-exam- 
Warner  v.  Manski,  17  111.  234,  235.  ination,  will  not  be  reviewed  by  the 

(6)  Trial  court  may  allow  further  supreme  court  in  absence  of  oppres- 

evidence  to  be  introduced  in  its  dis-  sion.     Northwestern  R.  Co.  %.   Hack, 

cretion  even  after  argument  to  jury  G6  111.  238,  244. 
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amended  declaration  on  the  next  day ;  at  which  time  the  defendants 
iiled  two  pleas  to  the  amended  declaration,  one  the  general  issue, 
and  the  other  the  statute  of  limitations.  To  the  first  plea  the 
plaintiff  joined  issue,  and  to  the  second  plea,  of  the  statute  of 
limitations,  the  plaintiff  replied,  that  the  words  were  spoken 
within  a  year,  &c. ;  to  which  replication  the  defendants  demurred. 

On  the  demurrer  being  called  up  for  argument,  the  court  be- 
ing informed  that  an  issue  had  already  been  made  upon  the  plea 
of  the  statute  of  limitations  heretofore  filed  to  the  whole  decla- 
ration, directed  that  the  parties  go  to  trial  upon  the  plea  of  the 
general  issue,  and  the  issue  made  up  upon  the  plea  of  the  statute 
of  limitations  filed  to  the  original  declaration. 

To  this  decision  of  the  court  the  defendants  excepted. 

On  the  trial  of  the  cause,  the  plaintiff's  counsel  read  the  [*494] 
declaration  to  a  witness,  and  asked  him  if  he  had  heard 
Elizabeth  Russell  speak  the  words  therein  mentioned  of  the  plain- 
tiff; to  which  the  defendants  objected;  but  the  court  overruled 
the  objection,  and  the  witness  was  permitted  to  answer;  but  what 
the  answer  was  is  not  stated. 

The  plaintiff  also  proposed  to  ask  said  witness  respecting  the 
general  character  of  the  plaintiff,  before  any  testimony  had  been 
introduced  by  defendants,  to  which  proposition  the  defendants 
objected,  but  the  court  overruled  the  objection,  and  the  witness 
answered  the  question;  but  the  answer  is  not  given.  The  plain- 
tiff then  called  a  witness  and  prayed  to  prove  by  said  witness,  the 
speaking  of  slanderous  words  by  the  said  Elizabeth  of  the  plain- 
tiff more  than  a  year  before  the  commencement  of  this  suit,  for 
the  purpose  of  showing  the  motive  of  defendant;  to  which  prop- 
osition the  defendants  objected,  but  which  objection  was  over- 
ruled by  the  court. 

It  does  not,  however,  appear  that  any  evidence  was  given 
under  this  permission. 

The  plaintiff  also  recalled  a  witness  who  had  been  examined 
by  the  plaintiff  in  chief,  and  cross-examined  by  defendants,  and 
some  of  whose  statements  had  been  contradicted  by  defendants' 
witnesses,  for  the  purpose  of  reiterating  statements  made  by 
said  witness  on  her  first  examination;  to  which  defendants  ob- 
jected, but  the  objection  was  overruled,  and  said  witness  was 
reexamined. 

The  first  error  relied  on,  is  the  refusal  to  grant  a  continuance. 

The  amendment  to  the  declaration,  that  the  plaintiff  was  "  sole 
and  unmarried,"  was  wholly  unnecessary.  The  presumption  of 
law,  when  a  female  sues,  is  that  she  is  sole. 

The  other  amendment  only  related  to  the  first  count,  and  could 
not  in  the  slightest  degree  have  occasioned  any  surprise  upon  the 
defendants,  or  in  the  least  have  varied  their  defence. 

There  were  two  good  counts  in  the  declaration;  and  the  amend- 
ment of  the  first  count  being  of  such  a  character,  that  a  continu- 


495  Davenport  v.  Geak,  [Dec.  T. 

Syllabus. 

ance  of  tlie  cause  was  not  necessary  to  attain  the  ends  of  justice, 
the  motion  for  a  continuance  was  correctly  overruled. 

The  second  error  assigned,  that  the  court  required  the  defend- 
ants to  go  to  trial  on  the  issues  joined  on  the  pleas  of  not  guilty, 
and  the  statute  of  limitations,  without  hearing  a  demurrer  to  the 
replication,  could  not  have  injured  the  defendants.  A  copy  of 
the  last  plea  of  the  statute  of  limitations  and  the  replication 
thereto,  are  not  given  in  the  record ;  it  is,  however,  fair  to  pre- 
sume that  they  were  similar  to  those  on  which  issue  had  been 
joined.  To  have  heard  an  argument,  would  consequently  have 
wasted  the  time  of  the  court  unnecessarily. 

As  no  injustice  is  perceived  to  have  resulted  from  the  directing 
the  cause  to  be  tried  on  the  issues  joined  to  the  original 
[*4:95]  declaration,  it  cannot  be  assigned  for  error. 

The  errors  assigned  as  having  occurred  on  the  trial,  are 
not  well  founded. 

The  bills  of  exceptions  do  not  show  that  illegal  testimony  was 
received  on  the  trial. 

The  recalling  of  the  witness,  was  a  matter  of  discretion  in  the 
court. 

The  judgment  is  affirmed,  with  costs.      Judgment  affirmed. 


George  Davenport  v.  Hezekiah  H.  Gear,  Administrator,  and 
Sophia  Farrar,  Administratrix  of  the  estate  of  Amos 
Farrar,  deceased. 

Appeal  from  Joe  Daviess. 

1.  Pabtnership — dissolution ;  action  between  parties.  The  law  in  relation 
to  partnership  transactions  is  well  settled,  that  one  partner  cannot  bring  an 
action  of  assumpsit  against  his  late  copartner,  unless,  upon  the  dissolution  of  the 
copartnership,  the  partners  account  together,  and,  a  balance  being  stated  in 
favor  of  one,  the  other  expressly  promises  payment.  The  balance  so  found 
must  be  a  final  balance  of  all  the  partnership  accounts ;  balances,  which  are 
struck  preparatory  only  to  a  final  account,  are  not  sufficient  to  form  the  subject 
matter  of  an  action,  (a) 

2.  Money  had  and  received,  etc. — evidence.  An  action  against  D.,  for 
money  had  and  received  to  the  plaintiffs'  use,  is  not  sustained  by  proof  that 
money  was  received  by  D.  &  G.  and  others,  under  an  act  of  Congress,  in  pay- 
ment of  certain  Indian  debts  due  D.  &  G. ;  and  that  the  plaintifE  and  D.  &  G. 
were  members  of  a  firm  engaged  in  the  Indian  trade,  and  had  outstanding 
Indian  debts. 

Cases  Citing  Text.  111.  31,  32. 

{n)  Partners  cannot  sue  each  other  Action  at  law  by  one  partner  against 

at  law  for  any  matter  relating  to  the  another  does  not  lie    until    balance 

partnership,  unless  there  has  been  a  struck,  although  there  may  be   sur- 

final  settlement  between  them,  a  bal-  plus  assets  on  hand.  Ridgway  v.  Grant, 

ance  ascertained  and  an  express  prom-  17  111.  117. 

ise  to  pay  such  balance.  Chadsey  v.  Partner,  who  after  dissolution  has 
Harrison,  11  111.  15!,  156;  Burns  v.  assumed  entire  control  of  goods  on 
Nottingham,  60  111.  531,  532.  hand,  may  sell  them  to  another  part- 
Express  promise  to  pay  partnership  ner  and  maintain  action  at  law  for 
balance  is  necessary  to  sustain  action  price.  Caswell  v.  Cooper,  18  111.  533, 
therefor  at  law.    Blue  v.  Leathers,  15  535. 
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This  cause  was  tried  at  the  October  term,  1839,  of  the  Jo 
Daviess  circuit  court,  before  the  Hon.  Dan  Stone  and  a  jury. 
Verdict  and  judgment  were  rendered  for  the  plaintiffs  for 
$9,233.33,  damages,  with  costs  of  suit.  The  defendant  appealed 
to  this  court. 

S.  Strong  and  S.  T.  Logan,  for  the  appellant,  relied  upon 
the  following  points  and  authorities: 

First,  The  declarations  of  Farnham,  after  the  dissolution  of 
the  partnership  as  testified  to  by  witness,  were  improperly  re- 
ceived in  evidence.  Hopkins  v.  Banks,  7  Cowen  650 ;  Baker  v. 
Stackpool,  9  Cowen  420-429;  1  Peters  371. 

Secondly,  The  suit  is  brought  by  the  representatives  of  one 
partner,  and  the  matter  in  contfoversy  is  a  partnership  transac- 
tion; and  a  suit  at  law  cannot  be  maintained.  Westerlo  v.  Ev- 
ertson,  1  "Wendell  532;  Musier  u  Trumpbone,  5  Wendell  274; 
Atwater  v.  Fowler,  1  Hall  180;  Gow  on  Partnership  88;  Collyer 
on  Partnership  152,  153;  Murry  v.  Mumford,  6  Cowen 
441;  7  Wheeler's  Am.  Com.  Law  227;  3  Johns.  Dig.  447,  [*496] 
§  71-73. 

Thirdly,  There  was  no  sufficient  evidence  of  the  receipt  of 
money  by  defendant,  belonging  to  the  estate  of  Farrar. 

Fourthly,  The  court  ought  to  have  nonsuited  the  plaintiffs. 

George  T.  M.  Davis,  J.  Butterfield  and  G.  Spring,  for  the 
appellees. 

Authorities  cited  for  appellees:  9  Cowen  420;  3  Johns.  525; 
5  Terra  R  422-426;  5  Johns,  136-138,  and  note;  1  Wend.  532; 
3  Pick.  420-423;  11  Pick.  79;  6  Pick.  179;  Collyer  on  Partn. 
153;  5  Wend.  274;  R.  L.  135,  §  17;  Gale's  Stat.  153. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  Tliis 
was  an  action  of  assumpsit  brought  by  Gear  and  Farrar,  admin- 
istrator and  administratrix  of  Amos  Farrar,  deceased,  to  recover 
$10,000,  on  an  account  stated,  and  for  so  much  money  had  and 
received  by  Davenport,  for  the  use  of  plaintiffs'  intestate;  said 
money  belonging  to  him  out  of  the  appropriation  made  by  an 
act  of  Congress,  of  $40,000,  granted  to  Davenport  and  one  Rus- 
sel  Farnham,  since  deceased,  by  virtue  of  the  fifth  article  of  the 
treaty  of  the  21st  of  September,  1832,  concluded  at  Rock  Island, 
between  the  Sac  and  Fox  Indians  and  the  United  States,  which 
treaty  was  ratified  on  the  13th  February,  1833. 

To  the  declaration  the  defendant  below  pleaded  ?io??.  assumpsit. 

On  the  trial  of  the  cause,  the  plaintiffs  read  the  fifth  article  of 
the  treaty  between  the  Sac  and  Fox  Indians  and  the  United 
States,  by  which  it  appears,  "  That  the  United  States,  at  the 
earnest  request  of  the  said  confederate  tribes,  further  agreed  to 
pay  to  Farnham  and  Davenport,  Indian  traders  at  Rock  Island, 
the  sum  of  $40,000,  without  interest,  which  sum  will  be  in  full 
satisfaction  of  the  claim  of  the  said  traders  against  the  said  tribes, 
and  by  the  latter  was,  on  the  tenth  day  of  July,  1831,  acknowl- 
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edged  to  be  justly  due,  for  articles  of  necessity  furnished  in  the 
course  of  the  seven  preceding  3'ears,  in  an  instrument  of  said 
date,  duly  signed  by  the  chiefs  and  head  men  of  said  tribes." 

The  plaintiffs  also  read  a  law  of  Congress,  approved  2d  March, 
1833,  entitled,  "  An  Act  making  Apjjrojyriations  to  carry  into 
effect  certain  Indian  Treaties^  and  for  othe?'  purposes, for  the 
year  1833."  In  which  act  there  is  an  item  of  apropriation  of 
^40,000  to  pay  the  sum  granted  to  said  Davenport  and  Farnham, 
by  the  treaty  above  mentioned. 

The  plaintiffs  then  introduced  a  witness,  who  gave  evidence 
which  tended  to  prove,  among  other  things,  that  in  1826,  Farrar, 
Davenport,  and  Farnham,  were  partners  in  a  trading  establish- 
ment with  the  Sac  and  Fox  Indians,  on  Fever  river,  where 
[*497]  Galena  is  now  situated;  that  said  persons  continued  in 
said  Indian  trade,  as  partners,  until  the  year  1829,  when 
they  agreed  to  close  their  concerns,  and  make  a  settlement  of  all 
their  accounts,  which  was  accordingly  done,  as  the  witness  un- 
derstood from  the  said  parties;  and  the  partnership  was  dissolved, 
by  mutual  consent. 

That  witness  understood  from  said  parties,  at  that  time,  that 
all  their  partnership  affairs  were  closed  except  the  bills  due  by 
said  parties  at  that  time,  and  except  the  debts  due  by  said  Sac 
and  Fox  Indians,  growing  out  of  the  said  trade,  which  debts 
were  commonly  called  Indian  credits,  and  amounted  to,  as  said 
partners  told  witness,  from  sixteen  to  twenty  thousand  dollars. 
Witness  thought  $20,000.  The  witness  stated  he  did  not  know 
who  were  the  partners  at  the  other  trading  posts.  That  it  was 
stated  that  there  was  one  at  Rock  Island,  superintended  by  Dav- 
enport, one  at  Flint  Hill,  under  the  control  of  Farnham,  and  one 
on  Fever  river,  managed  by  Farrar,  each  of  which  persons,  the 
witness  understood,  was  individually  interested  to  the  amount  of 
one-third,  in  each  establishment. 

The  witness  also  testified,  that  on  the  settlement  of  the 
accounts  of  said  Fever  river  establishment,  in  1829,  there  were 
debts  due  said  concern  by  white  persons,  who  had  traded  with  the 
establishment,  as  well  as  the  Indians,  which  were  then  outstand- 
ing. 

Another  witness  for  plaintiffs,  among  other  things,  testified 
that  he  was  told  in  1829,  by  Farnham,  that  the  partnership  was 
dissolved.  Farnham  also  said  Farrar  came  poor,  but  that  he 
would  come  out  well  when  he  got  his  share  of  the  allowance  to 
be  made  to  the  Sacs  and  Foxes.  That  the  name  of  the  firm,  till 
1826,  was  "  Davenport  &  Farrar,"  and  from  that  time  till  1829, 
it  was  "  Davenport,  Farrar,  &  Co. ;"  witness  further  testified  to 
some  declarations  of  Davenport,  tending  to  show  that  Farrar  had 
an  interest  in  the  debts  due  from  the  Indians  to  the  Fever  river 
establishment,  and  that  the  Indians  had  agreed  to  allow  $20,000 
as  due  to  that  establishment. 
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The  plaintiffs  then  read  a  deposition  in  evideBce,  by  which  it 
appears  that  the  $40,000,  mentioned  in  the  treaty  and  law  above 
mentioned,  belonged  to,  and  was  received  by,  the  American  Fur 
Company,  and  George  Davenport,  and  Russel  Farnham;  but  the 
deponent  did  not  know  for  what  it  was  appropriated. 

After  the  plaintiffs  had  closed  their  evidence,  and  rested  their 
cause,  the  defendant's  counsel  asked  the  court  to  instruct  the  jury 
by  way  of  nonsuit,  for  the  following  reasons:  First,  That  the 
said  plaintiffs  show,  by  their  evidence,  that  the  money  sued  for, 
arose  out  of  partnership  transactions  between  plaintiffs'  intestate 
and  defendant,  and  that  it  is  such  a  case  as  comes  within  the 
rules  of  law,  that  one  partner  cannot  sue  his  copartner, 
at  common  law,  for  money  had  and  received  in  indehita-  [*498] 
tus  ass'itmpsit. 

Secondly,  That  there  was  no  evidence  before  the  jury,  of  de- 
fendant's having  had  and  received  any  money  for  the  use  of  Amos 
Farrar,  deceased. 

Thirdly,  That  one  partner  cannot  sue  another  in  this  form  of 
action,  where  there  was  another  partner  joined  in  the  contract 
sued  on,  and  who  has  since  deceased. 

These  instructions  the  court  refused ;  to  which  the  defendant 
excepted. 

Numerous  errors  have  been  assigned;  it  is,  however,  only 
necessary  to  notice  the  following  one,  to  wit:  That  the  court 
erred  in  refusing  to  instruct  the  jury  as  in  case  of  nonsuit.  The 
law  in  relation  to  partnership  transactions  is  well  settled,  that  one 
partner  cannot  bring  an  action  of  assumpsit  against  his  late  co- 
partner, unless,  upon  the  dissolution  of  the  copartnership,  the 
partners  account  together,  and,  a  balance  being  stated  in  favor  of 
one,  the  other  other  expressly  promise  payment.  The  balance  so 
found  must  be  a  final  balance  of  all  the  partnership  accounts ; 
balances  which  are  struck,  preparatory  only  to  a  final  account, 
are  not  sufticient  to  form  the  subject  matter  of  an  action. 

The  rule  above  laid  down  is  the  law  of  England,  and  has  re- 
ceived the  sanction  of  the  courts  in  several  of  the  States.  In 
Pennsylvania,  where  they  have  no  courts  of  equity,  the  courts 
have  decided  that  where  accounts  between  partners  have  been 
settled,  and  a  balance  struck,  which  is  the  act  of  both  parties,  the 
action  of  assumpsit  may  be  maintained,  without  an  express  prom- 
ise to  pay.  This  is  the  furthest  that  any  court  has  gone  in  sus- 
taining the  action  of  assumpsit,  in  favor  of  one  partner  against 
his  copartner.  Testing  the  case  at  bar  by  these  principles,  the 
evidence  on  the  part  of  the  plaintiffs  below,  was  wholly  insuffi- 
cient to  sustain  the  action.  The  first  witness  introduced  by  the 
plaintiffs,  only  proved  that  the  copartners  informed  him  that 
their  partnership  affairs  were  closed,  except  bills  due  from  the 
parties,  and  the  debts  due  from  the  Sac  and  Fox  Indians,  which 
were  supposed   to   amount  to  from  $16,000  to  $20,000.     The 
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same  witness  also  stated  that  there  were  debts  due  the  lirm  from 
white  persons,  who  had  traded  at  the  Fever  river  estabhshment. 

This  evidence  also  proves  the  dissolution  of  the  firm,  and  that 
debts  were  due  to  and  from  the  lirm. 

There  was  no  specific  sum  found  due  from  one  partner  to 
another,  and  no  promise  to  pay;  consequently,  whether  tlie  rule 
that  an  express  promise  to  pay  the  sum  found  due  on  settlement 
be  considered  the  correct  rule  or  not,  will  make  no  ditt'erence. 
We  are,  however,  inclined  to  the  opinion,  that  a  promise  to  pay 

is  essential  to  entitle  one  partner  to  sue  his  copartner. 
[*499]  The  testimony  of  the  second  witness  is  equally  defective. 
He  only  relates  loose  statement  of  Davenport,  that  Farrar 
had  an  interest  in  the  Indian  debts  due  the  Fever  river  establish- 
ment; he  does  not  prove  a  final  settlement  of  the  partnership 
accounts,  and  a  promise  to  pay  a  specific  sum  to  the  plaintiff's 
intestate. 

The  deposition  introduced  by  the  plaintiffs,  only  proves  that 
the  $40,000,  appropriated  by  the  act  of  congress,  to  Davenport 
and  Farnham,  was  received  by  the  American  Fur  Company,  and 
Davenport  and  Farnham ;  the  witness  did  not  know  for  what  the 
appropriation  was  made.  Neither  the  act  of  congress,  nor  the 
treaty,  state  the  sum  of  $40,000,  appropriated  to  Davenport  and 
Farnham,  embraced  the  debts  due  the  firm  of  Davenport,  Farrar, 
&  Co.,  at  Fever  river;  consequently,  the  count  for  money  had 
and  received  is  not  sustained  by  the  deposition.  It  does  not  even 
appear  from  this  deposition,  how  much  money  was  paid  to  Dav- 
enport. 

The  testimony,  consequently,  was  improperly  suffered  to  go  to 
the  jury. 

The  judgment  is  therefore  reversed,  with  costs,  and  a  judgment 
of  non-suit  entered. 

Judgment  reversed. 


Chalon  Guard,  ex  dem.  Jesse  J.  Robinson  v.  Stephen  H. 

Rowan. 

Appeal  from  Gallatin. 

1.  Recording  law — protection  against  unrecorded  deed.  Under  the  acts  of 
1827  and  1839,  in  relation  to  the  recording  of  deeds,  bona  fide  subsequent  pur- 
chasers and  mortgagees  only  are  protected  against  the  operation  of  an  unre- 
corded deed,  (a) 

Cases  Citing  Text.  1844;  Robinson  v.  Rowan  said  to  have 

{a)  Creditor,  who  levies  attachment  been  decided  under  diiferent  statute, 
without  having  notice  actual  or  con-  Martin  o.  Dryden,  1  Gihn.  187,  219. 
structive  of  prior  conveyance  by  his  Of  two  contracts  relating  to  the  same 
debtor,  acquires  lien  which  if  perfected  land,  that  first  recorded  takes  preced- 
by  judgment,  execution,  sale  and  deed  ence  and  protects  party  holding  under 
will  hold  legal  estate  against  grantee  it.  Reed  v.  Kemp,  1(j  111-  445,  453. 
in  unrecorded  prior  deed ;  decided  in 
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2.  Definition — bona  fide  purchaser.  A  bona  fide  purchaser  is  one  without 
notice  of  a  prior  claim  or  incumbrance,  (b) 

3.  Recording  law — object  to  give  notice.  The  object  of  the  recording  law 
is  to  furnish  notice,  but,  in  default  of  recording,  the  purposes  of  the  law  are 
effected  by  notice  in  any  other  manner. 

4.  Judicial  sale— &<?««  fide  ■purchaser.  No  difference  exists  between  a  pur- 
chaser at  private  sale,  and  one  at  a  sheriff's  sale. 

5.  Deed — takes  effect  under  laio  operative  at  date  of  execution.  B.,  on  the 
11th  of  December,  1832,  sold  and  conveyed  a  tract  of  land  to  R.,  and  R. 
neglected  to  have  his  deed  recorded  until  December  llth,  lbo3.  At  the  time 
the  conveyance  was  made  to  R.,  the  statute  made  unrecorded  deeds  void  only 
as  to  bona  fide  subsequent  purchasers  or  mortgagees,  and  then  only  after  the 
expiration  of  six  months  from  their  execution.  On  the  18th  of  January,  1833, 
an  act  was  passed,  requiring  that  from  and  after  the  first  day  of  August  then 
next,  all  deeds  and  other  title  papers,  which  are  required  to  be  recorded,  should 
take  effect  and  be  in  force  from  and  after  the  filing  of  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subsequent  purchasers,  without  notice ;  and 
all  such  deeds  and  title  papers  should  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers,  without  notice,  until  the  same  should  be  filed  for 
record  in  the  county  where  the  said  lands  may  lie.  On  the  10th  of  September, 
1833,  H.,  recovered  a  judgment  against  B.,  under  which  the  land  conveyed  to 
R.  was  sold,  and  purchased  by  K.  At  the  sale,  the  sheriff  gave  notice  of  R.'s 
deed:  Held,  that  R.'s  deed  took  effect  under  the  law  in  force  at  the  time  of 
its  execution,  and  that  the  act  of  1833  could  not  affect  it. 

6.  Statute — retrospective  operation.     The  act  of  1833,  in  relation  to 

the  recording  of  deeds,  &c.,  is  remedial  law,  and  is  not  retrospective  in  [*500] 
its  operation.  A  court  will  never  give  to  a  law  such  an  operation,  unless 
compelled  to  do  so  by  language  so  clear  and  explicit  as  to  admit  of  no  other 
interpretation,   (c) 

This  cause  was  tried  in  the  Gallatin  circuit  court,  at  the  Sep- 
tember term,  1839,  before  the  Hon,  W.  B.  Scales  and  a  jury. 
Yerdict  and  judgment  were  rendered  for  the  appellee. 

W.  J,  Gatewood,  for  the  appellant,  cited  Acts  of  1827  (Gale's 
Stat.  152,  153),  1829;  (Gale's  Stat.  155,  156),  R  L.  135,  138, 
587,  588;  (Gale's  Stat.  663,  664),  Roberts  on  Frauds  262,  265, 
268;  Sudden's  Vend.  623;  5  Monroe  581. 

S.  T.  Logan  and  H.  Eddy,  for  the  appellee,  cited  2  Sugden's 
Vend.  254,  336;  8  Johns.  140;  9  Johns.  168;  10  Johns.  461; 
Fonb.  Eq.  148,  156;  4  Monroe  196. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  ejectment  instituted  by  Robinson  against 
Rowan,  in  the  Gallatin  circuit  court. 

The  facts  of  the  case,  as  they  appear  by  the  record,  are,  that 
the  land  in  dispute  was  owned  by  John  Bays,  and  sold  by  him  to 
the  defendant  Rowan,  by  deed  bearing  date  the  llth  of  Decem- 

(6)  Records  of  county  commission-  notice  of  landlord's  lien  thereon  will 

ers'  court  showing  sales  of  land  are  not  defeat  lien ;    Aefmiiion  ot  bona  iide 

not  notice;  purchaser  to  protect  him-  purchaser  given  in  Robinson  «.  Rowan 

self  must  record  his  deed  in  proper  affirmed.    Watt?).  Scofield,  76  111.  261, 

office.    Bourland  v.  Peoria  County,  16  263 ;  Prettyman  v.  Unland,  77  III.  206, 

111.538,543.     Person  who  has  knowl-  210. 

edge  of  sufficient  facts  to  put  hirr  on        (c)   Statute    will    be    construed    to 

inquiry  as  to  defect  in  title,  is  rnyibona  operate  prospectively  only, unless  con- 

iide  purchaser.     Merrick  «.  Wallace,  trary  legislative  intent  appears.  Knight 

10  111.  486,  498;  Prettyman  v.  Unland,  v.  Begole,  56  111.  12-2,  124. 
77  111.  206,  210.  Purchaser  of  crop  with 
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ber,  1832,  which  was  recorded  on  the  11th  of  December,  1833. 
On  the  10th  of  September,  1833,  Cm-tis  Hill  obtained  a  judg- 
ment against  Bays,  to  satisfy  which  the  land  in  question  was 
levied  on,  on  the  23d  of  December,  1833,  and  sold  by  the  sheriff, 
on  the  11th  of  March,  1836,  and  Kobinson,  the  lessor  of  the  plain- 
tiff, became  the  purchaser,  and  subsequently  received  a  deed  from 
the  sheriff,  the  premises  not  being  redeemed.  On  the  day  of  sale, 
the  sheriff  gave  notice  generally,  and  informed  E-obinson,  who 
was  the  attorney  of  Hill,  before  the  land  was  sold,  that  Rowan 
had  a  deed  for  the  same  land,  which  was  recorded.  Upon  the 
trial,  the  plaintiff's  counsel  moved  the  court  for  the  following 
instructions:  First.  That  any  notice  or  knowledge  of  Rowan's 
title,  by  a  purcliaser  at  sheriff's  sale,  would  not  affect  or  invali- 
date his  title,  nor  would  any  notice  which  the  judgment  creditor 
might  have  had,  or  his  attorney  at  law. 

Secondly.  That  the  defendant's  deed,  not  having  been  recorded 
before  the  rendition  of  the  judgment  under  which  the  plaintiff 
claims  title,  is  void,  in  law,  as  to  said  judgment  and  creditor 
thereof. 

These  instructions  the  court  refused  to  give,  and  the  plaintiff 
excepted. 

This  refusal  of  the  court  is  now  assigned  for  error.  The  cor- 
rectness of  the  decision  of  the  court,  in  refusing  these  instruc- 
tions, depends  upon  the  proper  construction  of  the  several  acts  of 
the  legislature  regulating  the  manner,  and  declaring  the  effect,  of 
recording  deeds  and  other  writings.  The  act  of  1827  requires  all 
deeds,  &c.,  for  land,  to  be  recorded  within  twelve  months 
[*501]  after  their  execution;  and  if  not  recorded  within  that  time, 
.  they  shall  be  adjudged  void  against  any  bona  fide  subse- 
quent purchaser  or  mortgagee,  for  valuable  consideration,  unless 
such  deed,  &c.,  shall  be  recorded  before  the  recording  of  the  deed, 
&c.,  under  which  the  subsequent  purchaser  or  mortgagee  shall  claim 
title.  By  an  amendment  to  this  act,  in  1829,  the  time  for  record- 
ing deeds  was  limited  to  six  months.  Rowan  became  a  purcliaser, 
and  received  his  deed  from  Bays  under  these  acts,  by  the  terras 
of  which  it  will  be  perceived  that  hona  fide  subsequent  pur- 
chasers and  mortgagees  only  are  protected  against  the  operation 
of  an  unrecorded  deed,  and  that  only  upon  the  first  purchaser's 
failing  to  have  his  deed  recorded  prior  to  that  of  the  subsequent 
purchaser.  Under  these  acts,  then,  a  deed  is  valid  and  binding, 
not  only  between  the  parties,  but  against  all  others,  except  a  hona 
■fide  subsequent  purchaser,  &c.,  whose  deed  is  first  recorded. 
Robinson  does  not  come  within  the  exception  specified.  He  is 
not  a  hona  fide  purchaser,  nor  was  his  deed  recorded  prior  to 
Rowan's.  A  hona  fide  purchaser  is  one  without  notice  of  a  prior 
claim  or  incumbrance.  The  object  of  the  recording  law  was  to 
furnish  this  notice,  but  in  default  of  recording,  the  purposes  of 
the  law  are  effected  by  notice  in  any  other  manner.     No  differ- 
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ence  exists  between  a  purchaser  at  private  sale,  and  one  at  a 
sheriff's  sale. 

It  is  insisted,  however,  that  Hills  acquired  a  lein  upon  the  land 
in  controversy  by  virtue  of  his  judgment  against  Bays,  which 
was  rendered  after  the  conveyance  to  Rowan,  and  before  it  was 
recorded ;  and  that  the  sheriff's  sale  to  Robinson,  under  that  judg- 
ment, vested  in  him  the  title  thus  acquired.  In  support  of  this 
position,  the  law  making  judgment  a  lien  upon  the  land  of  the 
defendant,  and  the  act  of  1833,  which  declares  unrecorded  deeds 
void  as  to  creditors,  &c.,  are  relied  upon.  Hill's  judgment 
undoubtedly  gave  him  a  lien  on  the  land  owned  by  Bays  at  the 
time  of  its  rendition,  but  it  certainly  gave  him  no  lien  upon  the 
land  owned  by  any  other  one;  and,  according  to  the  law  in  force 
at  the  time  Bays  conveyed  this  land  to  Rowan,  his  deed  divested 
him  of  all  title,  and  vested  it  in  Rowan;  and,  although  unre- 
corded, it  was  obligatory  not  only  between  the  parties,  but  equally 
so  against  the  creditors  of  Bays,  unless  impeached  upon  the 
ground  of  fraud.  Under  this  view  of  the  case,  the  instructions 
asked  for  were  properly  refused. 

The  act  of  1833,  however,  made  an  alteration  in  the  effect  and 
validity  of  unrecorded  deeds,  in  relation  to  the  creditors  of  the 
vendor.  But  does  that  act  furnish  the  rule  for  the  government 
of  this  case?  Whatever  may  be  its  prospective  operation,  it 
would  be  alike  in  conflict  with  justice  and  the  rules  of  interpre- 
tation, for  this  statute  to  relate  back  to  December,  1832,  at  which 
time  the  title  to  the  land  sued  for  was,  by  virtue  of  the  convey- 
ance from  Bays  to  the  defendant,  legally  vested  in  Rowan,  and 
thus,  by  construction,  take  from  him  his  vested  legal  rights,  in 
favor  of  one  who  had  no  legal  or  equitable  claim.  I  have 
shown,  that  prior  to  1833,  and  when  Bays  conveyed  to  the  [*502] 
defendant.  Rowan,  the  law  did  not  require  the  deed  to  be 
recorded  to  protect  the  land  against  the  claim  of  the  creditors  of 
the  vendor.  It  is  in  reference  to  that  law,  then,  that  we  are 
bound  to  suppose  the  parties  made  their  contract;  and  that  law, 
therefore,  should  furnish  the  rule  by  which  their  respective  rights 
and  obligations  should  be  tested ;  and  it  is  not  by  construction  that 
the  court  will  be  warranted  in  the  imposition  of  additional  liabil- 
ities. The  act  of  1833  is  a  remedial  law,  designed  for  the  jjur- 
poses  of  justice. 

The  recording  law  of  1833  is  not  necessarily  retrospective  in 
its  terms;  and  a  court  will  never  give  to  a  law  such  an  operation, 
unless  compelled  to  do  so  by  language  so  clear  and  explicit,  as  to 
admit  of  no  other  interpretation;  neither  the  language  of  this 
statute,  therefore,  nor  the  purposes  of  justice,  will  warrant  such 
a  construction  as  to  allow  it  a  retrospective  operation.  It  is  a 
remedial  statute,  but  to  give  it  the  construction  contended  for, 
by  which  liabilities  and  duties  are  imposed  upon  purchasers 
which  were  neither  known  to  the  law,  nor  contemplated  by  them 
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when  tliey  contracted,  would  convert  it  into  a  penal  one.  It  is 
only  in  the  degree  of  injustice  and  hardship,  that  such  a  law 
differs  from  an  ex  post  facto  law,  an  evil  of  sufficient  magnitude 
to  be  forbidden  by  the  constitution.  As  the  court  can  not,  there- 
fore, regard  the  title  of  the  defendant,  Rowan,  to  the  land  in 
question,  as  affected  by  the  law  of  1833,  but  is  of  opinion  that 
its  validity  depends  entirely  upon  the  law  in  force  at  the  time 
Rowan  purchased  the  land  from  Bays,  it  necessarily  follows,  that 
the  court  decided  correctly  in  refusing  to  give  the  instructions 
required,  in  reference  either  to  the  effect  of  the  notice  to  the 
plaintiff,  or  to  the  judgment  against  the  vendor  of  the  defen- 
dant. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Adkins  Greenwood,  executor  of  George  C.  Greenwood,  deceased 
V.  Elijah  Spillek. 

Error  to  Franklin. 

1.  "^iJi^cvTon— judgment  against,  not  personal.  A  judgment  can  not  be  ren- 
dered against  an  executor,  "to  be  levied  of  the  goods  and  chattels,  rights  and 
credits,  lands  and  tenements  of  the  testator,  in  the  hands  of  the  executor  to 
be  administered." 

2.  .      Judgment  can  only  be  rendered  against  the  goods  and  chattels 

of  the  testator,  in  the  hands  of  the  executor  to  be  administered,  (a) 

3.  Execution— rto^  reach  assets  of  decedent's  estate.  Neither  the  lands  nor 
the  credits  of  a  deceased  person  can  be  reached  by  execution.  (6) 

4.  Heirship — 'probate  judge's  certificate  not  evidence.  The  certificate  of  a 
judge  of  probate  is  not  admissible  in  evidence  to  show  who  are  the  heirs  of  a 
deceased  person. 

5.  'EvwEi^CE— pedigree.  Hearsay  evidence  is  admissible  to  prove  ped- 
[*5031  igree,  only  where  the  facts  sought  to  l)e  established  are  ancient,  and  no 
better  evidence  can  be  obtained.  In  such  case,  the  witness  produced  to 
prove  who  are  the  heirs  of  a  deceased  person,  should  be  some  one  either  con- 
nected with  the  family  of  the  deceased  by  marriage  or  blood,  or  he  should  have 
some  personal  knowledge  of  the  family  of  the  deceased. 

Cases  Citing  Text.  639;    Cothran's   stat.    (1885)    p.   351. 

(a)  If    claim  against  estate  of  dead  Judgment     voidable,    not  void,    can 

person  is  not  filed  within  two  years,  not  be  questioned  by  stranger  thereto, 

judgment  should  be  special  for  amount  in  collateral  proceeding;  Greenwood 

due°to  be  paid    out  of  subsequently  v.  Spiller,  Jield,  inapplicable.  Swiggart 

discovered  property,  not  already  inven-  v.  Harbor,  4  Scam   364,  372.     Circuit 

toried.  Russel  v-  Hubbard,  59  111.  335,  court  has  no  authority  to  render  judg- 

339 ;  Darling    v.  McDonald,    101    111.  ment  against  lands  of  intestate  in  suit 

370.     Statute  does  not  authorize  judg-  in  personam  against  his  administrator, 

ment  for  costs  to  be  rendered  against  McDowell  v.  Wright,  4  Scam.  403, 404. 
administrator    who   sues   in  riii-ht  of        (&)  Rule  stated  in  head  note  enforced, 

his  intestate.    Gibbons  v.  Johuson,  3  Welch «.  Wallace,  3  Gilm.  490,  497; 

Scam    61,  63.     Same    statutory    pro-  Peck  v.   Stevens,  5  Gilm.   127,   128; 

vision  is  in  force  in  1885.     R.  S.  1874,  Russell  v.  Hubbard,  59  111.  335,  339. 
Costs,  ch.  33,  §  8;    S.  &  C's  Stats,  p. 
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This  cause  was  tried  at  the  March  term,  1837,  of  the  Franklin 
circuit  court,  before  the  Hon.  Walter  B.  Scates  and  a  jury.  Yer- 
dict  and  judgment  were  rendered  for  the  plaintiff.  The  defen- 
dant brought  the  cause  to  this  court  by  writ  of  error. 

S.  T.  Logan,  for  the  plaintiff  in  error,  cited  3  Stark.  Ev.  1118, 
Pirt.  Dig.  384.     W.  J.  Gatewood,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  covenant  brought  by  Spiller  against  Greenwood, 
executor  of  George  C.  Greenwood,  on  a  covenant  in  a  deed  of 
conveyance,  made  b}'^  the  testator  Spiller.  The  testator  coven- 
anted, in  the  deed,  that  he  was  the  sole  legal  owner  of  the  land 
conveyed,  and  had  full  power  to  sell  and  convey  the  same.  The 
breach  assigned  in  the  declaration  was,  that  the  testator  was  not, 
at  the  time  of  executing  the  deed,  the  sole  and  legal  owner  of  the 
land  described  in  the  deed,  nor  had  the  testator  power  to  sell  and 
convey  the  premises. 

The  defendant  below  filed  three  several  pleas,  to  the  following 
effect,  to  wit: 

First.  Covenants  performed. 

Secondly.  That  the  testator  on  the  day  of  executing  the  deed, 
was  the  sole  and  legal  owner  of  the  premises  conveyed,  and  had 
full  power  to  sell  and  convey  the  same. 

Thirdly.  That  the  testator  was  the  legal  owner  of  the  premises, 
by  virtue  of  a  deed  executed  on  the  l(3th  of  March,  1827,  to  the 
said  testator,  by  Thomas  Whitledge,  Benjamin  Thornsbury,  Jon- 
athan Ridgeway,  and  John  Thornsbury,  the  sole  and  legal  repre- 
sentatives  of  Francis  Thornsbury,  deceased,  who,  in  his  life,  was 
the  sole  and  legal  owner  of  said  premises,  by  purchase  from  the 
United  States ;  and  so  the  said  testator  was  the  legal  owner  of  the 
premises,  and  had  full  power  to  convey  the  same  as  he  had  done. 
On  each  of  these  pleas  issue  was  taken,  and  the  cause  tried  by  a 
jury.  On  the  trial  of  the  cause,  the  plaintiff  below  read  in  evi- 
dence the  following  certilicate,  to  wit:  "State  of  Illinois,  Jack- 
son county,  ss.  I,  Daniel  H.  Brush,  judge  of  the  court  of  pro- 
bate, in  and  for  the  county  of  Jackson,  do  hereby  certify,  that 
the  following  named  persons  were  the  legal  heirs  of  Francis 
Thornsbury,  deceased,  as  appears  from  the  records  of  said  court, 
to  wit:  Thomas  Whitledge,  Benjamin  Thornsbury,  Arthur 
Quinn  and  Mary  his  wife,  William  Wilson  and  Frances  his  wife, 
Susannah  Coomes,  John  Toomes  and  Matilda  his  wife,  William 
Sutton  and  Harriet  his  wife,  Russel  R.  Thornsbury,  John 
Thornsbury,  and  Jonathan  Ridgeway.  Given  under  my  [*504] 
hand  and  official  seal  of  the  said  court,  at  Brownsville, 
this  14th  day  of  September,  1836. 

[seal.]  Daniel  H.  Brush,  J.  P.  Ct." 

To  the  reading  of  which  certificate  in  evidence,  the  defendant 
objected,  but  the  court  overruled  the  objection,  and  the  defendant 
below  excepted. 
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On  the  trial,  John  Deason  was  introduced  as  a  witness,  on  behalf 
of  the  plaintilt'  below,  and  was  asked  by  the  plaintiff's  counsel, 
whether  he  had  ever  heard  that  there  were  children  and  heirs  of 
Francis  Thornsburj,  other  than  Benjamin  W.  Thornsbury.  To 
which  interrogatory  the  defendant  objected,  but  the  court  over- 
ruled the  objection,  and  permitted  the  witness  to  state  to  the 
jury,  that  he  had  heard  that  there  were  ten  other  heirs,  although 
he  had  never  seen  or  known  any  one  of  them. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  below,  and 
thereupon  judgment  was  rendered  against  defendant,  as  executor, 
for  the  damages  found  by  the  jury,  together  with  the  plaintiff's 
costs,  "  to  be  levied  of  the  goods  and  chattels,  rights  and  credits, 
lands  and  tenements  of  the  estate  of  the  said  George  C.  Green- 
wood, deceased,  in  the  hands  of  the  said  defendant  as  executor, 
to  be  administered." 

The  errors  assigned  are,  First.  That  the  judgment  is  against 
the  lands  of  the  testator;  Secondly.  That  the  court  permitted  the 
certificate  of  the  judge  of  probate  to  be  read  in  evidence;  and 
Thirdly.  That  the  court  permitted  the  evidence  of  J.  Deason  to  go 
to  the  jury. 

The  judgment  rendered  was  clearly  wrong.  It  should  have 
been  only  against  the  goods  and  chattels  of  the  testator  in  the 
hands  of  the  executor  to  be  administered.  The  credits  of  a 
deceased  person  can  not  be  reached  by  execution;  they  are  to  be 
collected  by  the  executor,  and  when  collected,  they  are  assets  in 
his  hands  for  the  payment  of  debts.  Neither  can  the  lands  of 
the  deceased  be  sold  on  execution. 

The  only  mode  of  selling  real  estate  for  the  payment  of  debts, 
after  the  executor  or  administrator  has  ascertained  that  the  per- 
sonal estate  of  the  deceased  is  insufficient  to  pay  the  debts,  is  to 
apply  to  the  circuit  court  for  an  order  to  sell  the  real  estate. 

The  certificate  of  the  judge  of  probate  was  not  legal  evidence. 
If,  as  the  certificate  states,  there  was  record  evidence  that  the 
persons  named  were  heirs  of  Francis  Thornsbury,  deceased,  an 
exemplification  of  the  record,  original,  should  have  been  pro- 
duced. It  is,  however,  doubtful  whether  such  evidence  can  come 
from  a  judge  of  probate;  but  if  facts  are  on  record  in  his  office, 
which  would  prove  who  were  the  legal  heirs  of  a  deceased  person, 
those  facts  must  be  given  in  evidence,  and  not  the  conclusions 
which  those  facts  might  tend  to  prove.  In  this  certificate, 
[*505]  the  judge  of  probate  has  certified  to  the  results  of  law, 
without  giving  the  facts  on  which  those  results  were  pre- 
dicated. The  certificate  in  this  form  was  not  evidence  for  any 
purpose  whatever,  and  consequently  permitting  it  to  go  to  the 
jury  was  erroneous. 

The  evidence  of  Deason  was  also  clearly  inadmissible.  Hear- 
say evidence  to  prove  a  pedigree,  ought  only  to  be  received  wereh 
the  fact  sought  to  be  established  is  ancient,  and  no  better  evi- 
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dence  can  be  obtained.  In  such  case,  the  witness  produced  to 
prove  who  were  the  heirs  of  a  deceased  person,  should  be  some 
one  either  connected  to  the  family  of  the  deceased,  by  marriage 
or  blood;  or  he  should  have  some  personal  knowledge  of  the 
family  of  the  deceased.  Consequently,  where  a  witness  not  con- 
nected with  the  family,  and  not  having  any  personal  knowledge 
of  the  facts  of  which  he  speaks,  and  who  has  not  even  derived  his 
information  from  persons  connected,  or  particularly  acquainted 
with  the  family,  but  only  speaks  generally,  of  what  he  has  heard 
and  understood,  such  evidence  is  not  legal  evidence  to  prove 
pedigree.  (3  Stark.  Ev.  1103.   Jackson  v.  Browner,  18  Johns.  37.) 

Testing  the  evidence  of  Deason,  by  these  rules,  it  was  clearly 
inadmissible.  He  only  states  he  had  heard  that  there  were  ten 
other  heirs  of  Francis  Thornsbury,  than  Benjamin  W.  Thornsbury, 
although  he  had  never  seen  or  known  any  of  them. 

He  does  not  even  state  that  he  was  acquainted  with  the  testator, 
or  any  members  of  his  family.  This  evidence  is  entirely  too 
loose  for  any  purpose  whatever,  and  should  not  have  been  per- 
mitted to  go  to  the  jury. 

The  judgment  is  consequently  reversed  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  issue  a 
venh'e  de  novo. 

Judgment  reversed. 


Benjamin  P.   Swain   and    Samuel   Stowees  v.   Hiram 

Cawood. 

Error  to  Lake. 

1.  New  Trial — tw  review  ruling,  evidence  not  in  record.  Where  a  bill  ol 
exceptions  does  not  state  the  whole  evidence,  and  such  as  is  shown  in  the  bill 
is  stated  in  an  affidavit  of  one  of  the  parties ;  and  the  court,  in  signing  the  bill 
of  exceptions,  says  that  he  does  not  vouch  for  the  truth  of  the  facts  contained 
in  the  affidavit,  the  supreme  court  cannot  j  udge  whether  the  circuit  court  erred 
in  refusing  to  grant  a  new  trial,    (a) 

2.  V-RKCTicv.— failure  of  consideration  must  he  especially  pleaded.  A  part 
failure  of  consideration  cannot  be  given  in  evidence,  under  the  general  issue, 
and  notice  of  a  set  oflP,  or  of  an  entire  failure  of  consideration. 

3.  Promissory  l^OTK—for  work  done;  prima  facie  work  well  done.  Where 
a  note  is  given  in  consideration  of  work  done  under  a  contract,  after  the  com- 
pletion and  acceptance  of  the  work,  the  note  is  prima  facie  evidence  that  the 
work  was  well  done,  and  the  contract  fully  performed. 

This  was  an  action  of  assumpsit  commenced  by  the  defendant 
in  error,  against  the  plaintiffs  in  error,  on  a  promissory 
note,  dated  at  McHenry,  on  the  23d  day  of  January,  1839,  [*506] 
for  the  sum  of  three  hundred  and  forty-four  dollars  and 

Cases  Citing  Text.  tion  before  it,  and  omission  so  to  do 

{a)    Party  excepting  should  set  out  will  be  taken  most  strongly  against 

in  bill  of  exceptions  all  evidence  neces-  him.    McKee  ?j.  Ingalls,  4  Scam.  30, 

sary  to  court's  comprehension  of  ques-  34. 
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ninety-six  cents,  for  value  received,  payable  on  the  first  day  of 
June  next  after  the  date  thereof;  being  the  amount  due  the  de- 
fendant in  error,  for  building  dam  and  saw-mill,  on  which  said 
mill  he  was  to  have  a  lien  until  said  note  was  to  be  paid.  The 
defendants  below  pleaded  the  general  issue,  and  gave  notice  of  a 
set-off  for  a  breach  of  the  following  contract,  to-wit: 

"  Know  all  men  by  these  presents,  that  I,  Hiram  Cawood,  of 
McHenry  county.  State  of  Illinois,  do  agree  to  finish  the  dam  and 
saw-mill  I  have  commenced  for  Benjamin  P.  Swain  and  Samuel 
Stowers,  as  soon  as  they  may  furnish  the  materials,  in  a  work- 
manlike manner;  and  we,  the  said  Benjamin  P.  Swain  and 
Samuel  Stowers,  do  agree  to  pay  the  said  Hiram  Cawood,  four 
hundred  and  fifty  dollars,  one  half  by  the  first  day  of  June  next, 
and  the  other  half  by  the  first  day  of  Janijaay,  eighteen  hundred 
and  forty.  Dated  at  McHenry  county,  this  twelfth  day  of  October, 
1838. 

B.  P.  Swain, 
(Signed)  Sam.  Stowers, 

Hiram   Cawood." 

They  also  gave  notice  that  they  should  insist,  on  the  trial,  that 
in  consequence  of  the  non-performance  of  the  contract,  the  con- 
sideration of  the  note  had  wholly  failed. 

The  cause  was  tried  in  the  court  below,  at  the  April  term,  1840, 
befoi-e  the  Hon.  John  Pearson  and  a  jury.  A  verdict  was  ren- 
dered for  the  plaintiff  for  $311.52.  Judgment  was  entered  on 
this  verdict.  The  affidavit  of  Benjamin  P.  Swain,  one  of  the  de- 
fendants, stating  the  grounds  of  the  action,  and  setting  forth  the 
evidence  produced  on  the  trial,  was  then  filed,  and  the  defend- 
ants moved  the  court  for  a  new  trial,  which  was  refused.  The 
defendants  tendered  to  the  judge  their  bill  of  exceptions,  which 
stated  that  the  motion  for  a  new  trial  was  predicated  on  the 
affidavit,  made  by  Benjamin  P.  Swain,  which  was  annexed  to  said 
bill  of  exceptions.  The  judge  annexed  the  following  memoran- 
dum to  the  bill  of  exceptions,  to  wit:  "  Tlie  court  does  not  seal 
this  bill  of  exceptions,  and  vouch  for  the  truth  of  the  facts  con- 
tained in  the  affidavit,  but  as  a  history  of  the  motion,  and  of  its 
being  overruled." 

The  court,  in  this  cause,  charged  the  jury,  "  that  if  they  be- 
lieved from  the  evidence,  there  was  no  consideration  given  for  the 
note,  then  the  law  was  for  the  defendants;  but  that  if  they  be- 
lieved from  the  evidence,  that  there  was  a  partial  failure,  and  that 
the  defendants  received  some  advantage  for  the  note,  that  it  ought 
to  have  been  pleaded,  or  specific  notice  given  of  it,  and  in  such 
case  the  law  was  for  the  plaintiff.  That  if  they  believed  from  the 
evidence,  that  the  plaintiff  was  guilty  of  any  fraud  in  obtaining 
the  note,  or  in  the  contract  for  which  the  note  was  given,  and  it 
reached  the  foundation  of  the  note,  and  showed  defendants  re- 
ceived no  benefit  for  the  note,  then  the  law  was   for   the  de- 
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defendants;  and  that  the  question  of  fraud  was  a  ques-  [*507] 
tion  for  them  to  trj;  and  that  a  partial  failure  of  considera- 
tion could  Qot  be  given  in  evidence,  under  the  general  issue,  or 
notice  in  this  case.'' 

J.  BuTTEKFiELD,  for  the  plaintiffs  in  error.  G.  Spring  and 
G.  Goodrich,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  The  whole 
evidence  given  in  the  cause  on  the  trial,  does  not  appear  in  the 
record,  even  admitting  that  the  deposition  of  one  of  the  defend- 
ants in  the  action  in  the  court  below,  should  be  considered  a  part 
of  the  bill  of  exceptions,  but  which  the  circuit  judge,  in  signing 
the  exceptions,  declares  is  not.  Upon  the  ground,  then,  that  all 
the  evidence  does  not  appear,  and  that  such  as  does,  is  not  regu- 
larly before  us,  we  cannot  undertake  to  judge  whether  the  circuit 
court  ought  to  have  granted  a  new  trial.  Until  the  refusal  of  the 
circuit  court  to  grant  the  motion,  shall  appear  to  have  been  an 
exercise  of  its  discretion,  not  warranted  by  the  facts  appearing  on 
the  trial,  we  cannot  grant  the  order  asked. 

We  see  no  error  in  the  instructions  of  the  judge  to  the  jury. 
Tlie  notice  of  the  set  off  of  the  damages,  is  predicated  on  an  ex- 
press failure  of  the  whole  consideration  of  the  note;  and  the 
principle  of  allowing  a  part  failure  to  be  given  in  evidence,  could 
not  have  been  adopted  without  violating  the  rules  of  evidence. 

If  the  defendants  had  intended  to  have  relied  on  a  part  failure, 
they  should  have  so  framed  their  plea  or  notice. 

The  note  appears  to  have  been  given  after  a  completion  and 
acceptance  of  the  work,  and  is  prima  facie  evidence  that  it  was 
well  done,  and  in  conformity  to  the  agreement  of  the  ])arties. 

The  pleadings,  however,  would  not  let  in  the  defence  or  in- 
structions asked;  and  we  see  no  cause  for  disturbing  the  judg- 
ment. For  ought  that  appears,  the  judgment  has  been  regularly 
obtained.     The  judgment  is  affirmed. 

Judgment  a-fflrmed. 

Note.  Sec.  4  Blackf.  556,  and  authorities  there  cited,  where  it  is  held  that 
the  defendant  may,  under  the  general  issue,  reduce  the  damages  by  showing  a 
part  failure  of  consideration. 


John  B.  Camden  et  al.  v.  Robert  L.  Robertson. 

Error  to  Hancock. 

1.  Pleading — death  of  a  -plaintiff,  matter  in  abatement.  In  an  action  by 
several  plaintiffs,  the  defendant  cannot  avail  himself  of  the  fact  of  the  decease 
of  one  of  the  plaintiffs,  before  the  commencement  of  the  suit,  except  by  plea 
in  abatement,    (a) 

Cases  Citing  Text.  does  not  invalidate  judgment  when 

(a)  Death  of  one  of  several  plain-  questioned  collaterally.  To  have  avail- 
tiffs  after  suit  and  before  judgment    ed  of  fact  of  death,  defendant  should 

[33— Scam.     Yol.  2.] 
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This  cause  was  tried,  at  the  October  term,  1840,  of  the 
[*508]  court  below,  before  the  Hon.  Peter  Lott.     Judgment  was 
rendered  for  the  defendant.     The  plaintiffs  brought  the 
cause  to  this  court  by  writ  of  error. 

S.  H.  Little  and  A.  "Williams,  for  the  plaintiffs  in  error.  J. 
H.  Ralston,  and  J.  A.  McDougall,  for  the  defendant  in  error. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:  This 
was  an  action  of  debt,  by  petition  and  summons,  commenced  by 
the  Oamdens  against  Robertson,  on  two  promissory  notes.  The 
defendant  pleaded  nil  debet,  on  which  issue  was  joined ;  also  pay- 
ment, to  which  plaintiffs  replied  that  defendant  did  not  pay,  and 
issue  was  thereupon  joined. 

The  cause  was  tried  by  a  jury.  On  the  trial  of  the  cause,  the 
plaintiffs  read  two  promissory  notes  without  objection.  The  de- 
fendant tlien  called  a  witness,  and  offered  to  prove  that  Marbell 
Camden,  one  of  the  plaintiffs,  was  dead  at  the  commencement  of 
this  suit,  to  which  the  plaintiffs  objected.  The  court  overruled 
the  objection,  and  permitted  the  proof.  The  witness  stated  that 
he  was  informed  by  John  B.  Camden,  one  of  said  plaintiffs,  that 
the  said  Marbell  Camden  was  dead;  he  also  heard  other  persons 
in  St.  Louis  say  the  same.  He  had  also  seen  a  notice  of  his  death 
in  a  newspaper. 

This  being  all  the  evidence,  the  defendant  asked  the  court  to 
instruct  the  "jury,  that  if  they  believed  from  the  evidence,  that  the 
said  Marbell  Camden  was  dead  when  this  suit  M'as  commenced, 
they  must  find  for  the  defendant;  which  instruction  was  given. 

The  plaintiffs  asked  the  court  to  give  the  following  instructions 
to  the  jury,  to  wit,  "  If  they  believed  from  the  evidence,  that  the 
defendant  made  the  notes  in  the  petition  mentioned,  to  the  said 
plaintiffs,  as  stated  in  the  petition,  and  that  said  notes  have  not 
been  paid  by  the  defendant,  then  they  will  find  a  verdict  for  the 
plaintiffs.  That  the  jury  were  to  confine  their  enquiries  to  the 
matters  put  in  issue  by  the  pleas  of  the  defendant,  and  that  un- 
less they  believe  the  evidence  given  on  the  trial,  supports  the 
pleas,  they  must  find  for  the  plaintiffs;"  which  instructions  the 
court  refused  to  give.  To  the  reception  of  the  evidence  and  in- 
structions given,  as  well  as  to  the  refusal  to  give  the  instructions 
asked  by  them,  the  plaintiffs  excepted.  The  jury  found  a  verdict 
for  the  defendant,  on  which  judgment  was  rendered. 

The  assignment  of  errors,  questions  the  correctness  of  the  pro- 
ceedings in  the  court  below,  on  the  trial. 

The  evidence  was  inadmissible.  If  one  of  the  plaintiffs  had 
died  before  the  commencement  of  the  suit,  this  fact  was  no  bar 

have  pleaded  it  in  abatement  in  oris:-  who  died  before  suit  was  begun  i8 

inal  action.  Stoetzell«.Fullerton.44  III.  erroneous.     Rule  stated  in  head  note 

108,  111.    Amendment  of  record  after  enforced.     Baragwanath  ■u.  Wilson,  4 

judgment  term,  by  striking  out  name  Bradw.  80,  82. 
of  person  named  therein    as  plaintiff, 
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to  the  action,  and  could  only  be  available  to  the  defendant  by 
pleading  in  abatement..    (1  Chit.  Plead.  482.) 

The  evidence  being  inadmissible,  the  instruction  given  [*509] 
on  the  prayer  of  the  defendant,  was  clearly  wrong. 

The  court  also  erred  in  refusing  the  instructions  asked  for  by 
the  plaintiffs. 

The  judgment  is  consequently  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below,  to  award  a 
venire  de  novo. 

Judgment  reversed. 
Note.    Coleman  v.  Henderson  et  al.^  ante  251. 


James  A.  Collins,  administrator  of  the  estate  of  William  H. 
WiTHAM,  deceased  v.  Gkeenleaf  C.  Robertson. 
Error  to  Morgan. 

1.  I'roc'ESS— jurisdiction  to  award  to  another  counti/.  A  subsequent  agree- 
ment, whether  verbal  or  written,  to  make  a  contract  payable  at  a  specified 
place,  does  not  confer  jurisdiction  on  the  circuit  court,  to  award  its  process  to 
a  different  county  from  that  in  which  the  court  is  held.  Under  the  statute,  the 
contract  is  an  entire  thing,  and  cannot  be  made  at  different  times,  even  on  the 
same  day.    (a) 

2.  JuKiSDiCTiON — declaration  not  showing;  no  review  an  plea  and  demurrer. 
Where  a  declaration  did  not  show  that  the  court  below  had  jurisdiction,  and 

•  upon  demurrer  to  a  plea  in  abatement  to  the  jurisdiction  of  the  court,  the 
court  below  decided  for  the  defendant,  and  dismissed  the  cause,  refusing  per- 
mission to  the  plaintiff  to  reply :  Held,  that  the  supreme  court  would  not  in- 
vestigate the  regularity  of  the  proceedings  upon  the  plea  and  demurrer. 

This  cause  was  decided  in  the  court  below,  at  the  November 
term,  1839,  before  the  Hon.  William  Thomas. 

M.  McConnel  and  J.  A.  McDougall,  for  the  plaintiff  in  error. 
J.  J.  Hardin,  for  the  defendant  in  error. 

LocKWOOD,  Justice  delivered  the  opinion  of  the  court :  The  sum- 
mons issued  in  this  cause  was  directed  to  the  sheriff  of  Schuyler 
county. 

The  declaration  is  an  assumpsit,  and  states,  that  at  the  county 
of  Morgan,  the  defendant  made  his  certain  promise  in  writing, 
dated  the  20th  day  of  April,  1835,  by  which  Robertson,  the 
defendant,  below,  promised  that  on  the  first  day  of  January,  1836, 
he  would  deliver  to  the  said  Witham,  now  deceased,  or  order,  due 
bills  on  good  and  responsible  men,  endorsed  by  him,  said  defend- 
ant, for  the  amount  and  sum  of  $568.74,  in  consideration  of  cer- 
tain goods  sold  by  said  Witham  to  said  Robertson,  which  were 
afterwards,  to  wit,  on  the  20th  day  of  April,  1835,  agreed  to  be 

(a)  For  corresponding  statute  in  Stats.  (1885),  p.  1090.  Under  present 
force  in  1885,  see  S.  &  C's.  Stats,  statute  place  of  making  contract  is  im- 
Practice,   ch.   110,  ^   2:    Cothran's    material. 
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paid  and  delivered  to  said  Witham,  in  Morgan  county. 
[*510]  The  declaration  contains  no  averment  that  Morgan  county 
is  the  residence  of  the  plaintiff. 

The  record  contains  several  contradictory  motions  and  orders, 
which  it  is  unnecessary  to  notice. 

At  the  second  term  after  the  return  of  the  summons,  a  plea  in 
abatement  was  tiled,  to  which  the  plaintiff  demurred,  and  the 
defendant  joined.  The  court  below  overruled  the  demurrer,  and 
refused  leave  to  the  plaintiff  to  answer  to  the  defendant's  plea  in 
abatement;  and  thereupon  quashed  the  writ,  and  dismissed  the 
suit. 

The  assignment  of  eiTors  questions  the  right  of  the  defendant 
to  file  a  plea  in  abatement  at  the  third  term,  and  avers  that  the 
court  erred  in  refusing  permission  to  the  plaintiff  to  file  a  repli- 
cation to  the  defendant's  plea  in  abatement. 

It  is  however  unnecessary  for  the  court  to  express  any  opinion 
upon  the  regularity  of  these  proceedings,  as  the  declaration  is 
defective,  in  not  showing  that  the  circuit  court  of  Morgan  county 
had  jurisdiction  over  the  person  of  the  defendant.  Doubtless  the 
plaintiff'  intended  to  confer  jurisdiction  on  the  circuit  court  of 
Morgan  county,  by  the  averment  contained  in  the  declaration, 
that  after  the  making  of  the  within  contract  to  deliver  the  due 
bills,  the  defendant  subsequently,  on  the  same  day,  agreed  to 
deliver  them  in  Morgan  county.     This  we  consider  insufficient. 

The  language  of  the  statute  authorizing  process  to  be  issued  to 
a  different  county  from  that  from  which  it  emanates,  is,  "  That 
hereafter,  it  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defend- 
ant out  of  the  county  where  the  latter  resides,  or  may  be  found, 
except  in  cases  where  the  debt,  contract,  or  cause  of  the  action 
accrued  in  the  county  of  the  plaintiff,  or  where  the  contract  may 
have  specifically  been  made  payable,  when  it  shall  be  lawful  to 
sue  in  such  county,  and  process  may  issue  against  the  defendant, 
to  the  sheriff  of  the  county  where  he  resides."  (R.  L.  145; 
Gale's  Stat.  166.)  The  contract  designated  in  this  provision  of 
the  statute,  is  an  entire  thing,  and  cannot  be  made  at  different 
times,  so  as  to  justify  issuing  the  process  to  a  different  county. 
A  subsequent  agi'eement,  whether  written  or  verbal,  to  make  a 
contract  payable  at  a  specific  place,  does  not  confer  jurisdiction 
on  the  circuit  court  to  award  its  process  to  a  different  county 
from  that  in  which  the  court  is  held. 

The  declaration  being  in  this  respect  defective,  it  would  be  a 
useless  expense  to  the  parties,  to  send  the  cause  back,  even  if  the 
court  should  be  of  opinion  that  the  proceedings  below  were 
irregular.     The  judgment  is  consequently  afiirmed. 

Judgment  aflrmed. 

Note.    See  Beaubien  v.  Brinckerhoff,  ante  269,  and  note ;  Sheperd  v.  Ogden, 
ante  257. 
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John  W.  Evans  v.  Geokge  Lohe.  [*511] 

Appeal  from  Morgan. 

1.  Trial — improper  instructions  given  or  vice  versa — remedy  hy  motion  for 
new  trial.  Where  the  court  has  given  improper  instructions  to  the  jury,  or 
withheld  such  as  are  legal  and  appropriate,  when  asked  for,  the  proper  course 
to  adopt  to  enable  the  court  to  correct  the  error,  and  do  justice  to  the  parties, 
is  for  counsel  to  apply  for  a  new  trial,  {a) 

2.  Judgment — arrest  of— when.  The  court  will  never  arrest  a  judgment, 
except  for  some  intrinsic  cause  apparent  upon  the  face  of  the  record;  where 
there  is  enough  apparent  upon  the  face  of  it,  to  enable  the  court  to  give  judg- 
ment upon  the  whole  record,  it  will  never  arrest  the  judgment,  nor  will  an 
application  for  that  purpose  h&  entertained,  if  made  by  the  party  committing 
the  error. 

3.  Action  on  note — verbal  release.  It  is  no  defence  to  an  action  upon  a 
promissory  note,  that  the  plaintifl,  in  consideration  of  an  agreement  on  the 
part  of  a  third  person,  to  pay  additional  interest  on  the  note  sued  on,  promised 
and  agreed  with  the  defendant,  to  extend  the  time  of  payment,  to  a  time  sub- 
sequent to  the  commencement  of  the  suit;  nor  is  the  fact  that  the  plaintiff, 
in  consideration  of  the  promise  of  a  third  person  to  pay  the  note,  verbally 
discharged  and  released  the  defendant  from  the  payment  thereof.  iSuch 
agreements  on  the  part  of  the  third  person,  are  without  consideration  and 
void ;  and  consequently,  the  promise  or  release  of  the  plaintifE,  is  without  con- 
sideration, {b) 

4.  Bill  op  exceptions — must  show  applicability  of  instructions  refused,  to 
review.  It  is  not  the  province  of  a  court  to  moot  points  of  law,  nor  can  it  be  re- 
quired to  give  opinions  upon  abstract  propositions.  A  bill  of  exceptions,  there- 
fore, should  contain  enough  of  the  case  to  show  the  materiality  or  the  applica- 
tion of  the  instructions  asked,  (c) 

5.  Trial — immaterial  issue.  Semble,  That  although  the  issue  made  by  the 
parties  in  a  cause,  may  be  immaterial,  yet  the  court  is  bound,  if  called  on  by 
the  defendant,  to  instruct  the  jury  that  if  the  evidence  supports  the  issue,  they 
must  find  for  the  defendant.    Sed  guere.  (d) 

This  was  an  action  of  debt  commenced  by  the  appellee  against 
the  appellant,  on  the  19th  of  October,  1839,  by  petition  and  sum- 
mons, on  two  notes  of  $2,300  each,  both  dated  March  11th,  1837, 
one  due  in  twelve  months,  and  the  other  in  two  years  from  date. 

At  the  November  term,  1839,  of  the  Morgan  circuit  court,  the 

Cases  Citing  Text.  143;  Archibald  ??.  Argall,  53  III.  807. 

(a)  Improper  exclusion  of  evidence  Contra   McCoy  v.  Balacock,  1  Bradw. 

from  jury  may  be  assigned  for  error,  414.      Defense   of    premature  action 

although    party  complaining  has  not  sustained  under  general  issue  in  as- 

moved  for  new  trial  below.  Rule  stated  sumpsit.      Daniels  i).  Osborn,    71  111. 

in  head  note  said  to  be  unsound.  Smith  169. 

V.  Gillett,  50  111.  290,  300.  (c)  Bill  of  exceptions  ought  to  con- 

(6)  Decisions  are  conflicting.      Cov-  tain  enough  of  facts  to  show  material- 

enant  not  to  sue  within  limited  time,  ity  or  application  of  instructions  asked 

cannot  be  pleaded  in  bar  of  action  for.     Leavitte  v.  Randolph  County,  85 

brought  before  the  time  has  expired.  111.  507,  508. 

Guard  v.  Whiteside,  13  111,  7.  If  ac-  (d)  In  action  on  appeal  bond,  objec- 
tion is  prematurely  brought  in  vio-  tion  that  declaration  does  not  show 
lation  of  the  contract  to  extend  the  that  bond  was  taken  and  approved  as 
time  of  payment,  it  is  defence  in  abate-  appeal  bond  in  circuit  court,  cannot 
ment  only,  and  cannot  be  set  up  after  be  raised  after  pleading  to  merits, 
pleading  in  bar.  Culver  v.  Johnson,  Herrick  v.  Swartwout,  73  111.  340,  341. 
90  111.   91 ;  Palmer  v.  Gardiner,  77  111. 
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defendant  tiled  three  pleas.  Tlie  first  plea  avers  that  previous  to 
the  commencement  of  the  suit,  the  plaintiff  agreed  to  and  with 
the  defendant  and  Joseph  Duncan,  upon  the  condition  and  for  the 
consideration,  that  the  said  Duncan  would  promise  and  agree  to 
pay  the  said  several  sums  of  money  in  the  petition  mentioned  to 
the  plaintiff,  that  he  would  cancel  the  notes  sued  upon,  and  sur- 
render them  up  to  this  defendant;  and  that  Duncan,  at  plaintiff's 
special  instance  and  request,  and  by  consent  of  the  defendant,  did 
promise  and  agree  wdth  the  plaintiff,  that  he  would  pay  to  the 
plaintiff,  the  several  sums  of  money  in  the  petition  mentioned,  at 
a  time  thereafter  agreed  upon  between  him  and  Duncan,  and  that 
the  plaintiff  in  consideration  thereof,  agreed  to  and  with  the 
defendant,  to  release  him  from  the  payment  of  the  same.  And 
the  plaintiff  did  then  and  there,  release  and  discharge  the  defend- 
ant, and  accepted  and  received  the  said  promises  of  the  said  Dun- 
can, in  full  discharge  of  the  defendant  from  the  payment  of  the 
notes  sued  on,  in  the  petition  mentioned. 

Tlie  second  plea  was  nil  debet. 
[*512]  The  third  plea  averred  "  that  after  the  commencement 
of  the  suit,  the  plaintiff,  in  consideration  that  Joseph  Dun- 
can had  promised  the  plaintiff  to  pay  him  eight  hundred  dollars 
in  twenty  days  from  the  time  of  making  said  promise,  and  during 
the  sitting  of  the  Morgan  county  circuit  court,  at  the  November 
term,  1839;  and  also  to  pay  him  the  residue  of  what  might  be 
remaining  of  the  whole  amount  of  the  notes  sued  on,  after 
deducting  the  $800,  on  the  1st  day  of  March,  1840,  he,  the  said 
plaintiff,  agreed  wdth  said  defendant,  that  he  w^ould  dismiss  the 
suit;  and  that  the  plaintiff  did  then  and  thererelease  and  discharge 
the  defendant  from  all  further  payments  and  liabilities  upon  said 
notes ;  and  the  defendant  avers  that  the  promise  and  undertaking 
of  the  said  Duncan,  Avas  for  a  valuable  consideration  received  by 
him  from  the  defendant,  and  was  made  at  plaintiff's  special 
instance  and  request." 

Issue  was  joined  ujDon  the  allegations  of  the  release  of  these 
pleas. 

The  cause  was  tried  before  the  Hon.  William  Thomas  and  a 
jury.  The  jurv  returned  a  verdict  in  favor  of  the  plaintiff  for 
$4,231.19  debt," and  $388.51  damages. 

The  defendant  moved  in  arrest  of  judgment,  which  motion  was 
overruled,  and  judgment  rendered  on  the  verdict.  The  defendant 
tendered  his  bill  of  exceptions,  which  was  signed  and  sealed  by 
the  judge. 

The  defendant  appealed  to  this  court. 

The  reasons  assigned  for  an  arrest  of  judgment  in  the  court 
below,  were  as  follows: 

"  First,  The  first  instructions  asked  by  the  defendant,  and  pre- 
served in  the  bill  of  exceptions,  should  have  been  given  as  a 
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defence  under  the  plea  of  nil  debet,  and  the  court  erred  in  over- 
ruling the  instructions. 

"  Secondly,  That  under  the  pleadings  in  the  cause,  the  defend- 
ant was  authorized  to  show  a  verbal  discharge,  and  that  the  same 
was  a  good  defence,  and  that  the  court  erred  in  refusing  to  say  to 
the  jury  that  such  was  the  law  of  the  case." 

The  bill  of  exceptions  is  as  follows :  "  And  now  at  this  day 
came  the  said  parties,  and  a  jury  having  been  impanelled  to  try 
the  issue  joined,  and  the  evidence  being  closed,  the  counsel  of 
defendant  requested  the  court  to  instruct  the  jury,  '  That  if  in 
consideration  of  a  promise  or  agreement  on  the  part  of  Duncan 
to  pay  additional  interest  on  the  notes  sued  on,  tlie  plaintiff  prom- 
ised and  agreed  to  with  defendant  to  extend  the  time  of  payment 
of  said  notes  to  a  time  subsequent  to  the  commencement  of  this 
suit,  or  to  the  spring  of  1840,  they  must  find  for  the  defendant. 
Which  instructions  the  court  refused.  The  defendant's  counsel 
then  requested  the  court  to  instruct  the  jury,  that  if  they  believed 
that  for  and  in  consideration  of  Duncan's  assuming  to  pay  the 
notes  in  the  petition  mentioned,  the  plaintiff  verbally  discharged 
and  released  the  said  defendant  from  the  payment  thereof, 
that  then  they  must  find  for  the  defendant;  which  instruc-  [*513] 
tion  the  court  refused  to  give,  and  said  the  same  was  con- 
trary to  law,  but  as  the  counsel  for  the  plaintiff  consented  that 
they  might  consider  the  same  as  law  in  this  case,  the  jury  might 
so  consider  it.  To  all  of  which  opinions  and  decisions  of  the  court, 
the  defendant  by  his  counsel  excepts,"  &c. 

M.  McCoNNEL  and  J.  A.  McDougall,  for  the  appellant,  relied 
upon  the  following  points  and  authorities:  "  After  the  breach  of 
a  sealed  instrument  the  right  of  action  may  be  waived,  or  released 
by  a  new  parol  contract,  or  by  any  valid  parol  executory  contract." 
Delacroix  v.  Bulkley,  13  Wendell  71. 

"  A  promise  to  extend  the  time  of  payment  of  a  note,  made 
subsequent  to  its  execution,  may  be  set  up  as  a  defence,  when 
there  is  a  sufficient  consideration."  Miller  ■?;.  Holbrook,  1  Wendell 
317;  Langworthy  v.  Smith,  2  Wendell  587;  Blood  v.  Goodrich,  9 
AYendell  68. 

J.  J.  Hardin,  for  the  appellee:  The  cases  cited  in  the  appel- 
lant's brief  do  not  apply  to  this  case.  Duncan  was  no  party  to  the 
suit,  or  to  the  contract  between  plaintiff  and  defendant;  and  any 
agreement  between  the  plaintiff  below,  and  a  third  person,  could 
not  vitiate  or  set  aside  the  notes. 

Besides,  a  release  cannot  be  made  by  parol  and  the  notes  which 
were  under  seal  still  be  retained,  especially  if  the  agreement  to 
release  is  made  to  a  third  person.  19  Johns.  129;  13  Johns.  87; 
1  Cowen  122. 

The  reasons  assigned  by  the  appellant,  in  arrest  of  judgment, 
are  such  as,  if  valid  in  law,  could  only  be  given  for  a  new  trial ; 
they  could  not  avail  on  a  motion  in  arrest  of  judgment. 
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Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court:  The 
plaintiff  below  sued  the  defendant  upon  two  promissory  notes  for 
§2,300  each.  The  defendant  pleaded,  Urst,  that  the  plaintiff  in 
consideration  of  a  promise  by  J.  Duncan  to  pay  the  notes,  dis- 
charged and  acquitted  the  defendant  of  all  liability;  secondly,  a 
plea  of  nil  debet/  and  thirdly,  a  plea,  puis  darrein  continuance^ 
that  in  consideration  of  certain  promises  made  by  J.  Duncan,  after 
the  commencement  of  the  suit,  the  plaintiff  promised  and  agreed 
to  dismiss  it,  and  did  then  and  there  release  the  defendant  from 
all  liability  on  account  of  said  notes  sued  on. 

It  does  not  appear  that  any  evidence  was  introduced  by  the 
defendant,  but  before  the  jury  retired,  the  counsel  moved  the 
court  to  give  the  jury  the  following  instructions:  First,  That  if 
in  the  consideration  of  a  promise  by  J.  Duncan  to  pay  additional 
interest  on  the  notes,  the  plaintiff  agreed  to  extend  the  time  of 
payment  to  a  period  subsequent  to  the  commencement  of  this 
suit,  they  should  find  for  the  defendant;  Secondly,  That  if  in  con- 
sideration of  Duncan's  promise  to  pay  the  notes,  the  plaintiff"  ver- 
bally released  the  defendant,  they  must  find  a  verdict  for 
[*51ij  him.  These  instructions,  the  court  said,  were  contrary  to 
law,  but  as  the  counsel  for  the  plaintiff  consented  that  the 
jury  might  consider  them  as  law,  in  this  case,  they  might  so  con- 
sider them.  To  these  instructions,  thus  qualihed  by  the  court, 
and  the  refusal  to  give  them  as  prayed  for,  the  counsel  for  the 
defendant  excepted,  and  after  the  verdict  for  the  plaintiff,  moved 
in  arrest  of  judgment,  which  was  overruled  by  the  court. 

Wlien  the  court  has  given  improper  instructions  to  thejury,  or 
withheld  such  as  are  legal  and  appropriate,  when  asked  for,  the 
proper  course  to  adopt  to  enable  the  court  to  correct  the  error, 
and  do  justice  to  the  parties,  is  for  counsel  to  apply  for  a  new 
trial.  The  court  will  never  arrest  a  judgment  except  for  some 
intrinsic  cause  apparent  upon  the  face  of  the  record;  such,  for 
example,  as  the  want  of  an  issue  upon  which  the  merits  of  the 
case  may  be  tried.  When  there  is  enough  apparent  upon  the  face 
of  it,  to  enable  the  court  to  give  judgment  upon  the  whole  rec- 
ord, it  will  never  arrest  the  judgment,  nor  will  an  application  for 
that  purpose  be  entertained,  if  made  by  the  party  committing  the 
error.  Upon  these  principles,  then,  the  court  very  properly  over- 
ruled the  defendant's  motion,  not  only  because  the  only  error 
apparent  upon  the  record  was  the  result  of  the  defendant's  own  act, 
in  pleading  insufficient  pleas,  but  because  there  was  in  addition  to 
the  iirst  and  third  pleas,  which  were  immaterial,  the  plea  of  iiil 
dehet,  to  which  the  verdict  was  responsive,  and  upon  which  the 
judgment  was  properly  rendered. 

In  reference  to  the  instructions  alleged  to  have  been  applied 
for,  and  refused  by  the  court,  it  is  manifest  from  the  bill  of  excep- 
tions, that  the  assignment  of  errors  is  not  strictly  in  accordance 
with  the  facts  in  the  case.  The  court  decided  that  the  instructions 
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were  not  according  to  law,  but,  bj  consent  of  the  plaintiff's  coun- 
sel, the  jury  might  consider  them  so  in  this  case. 

The  court  refused  to  give  the  instructions  asked  for,  upon  its 
own  judgment,  but  gave  them  upon  the  consent  of  the  plaintiff's 
counsel. 

A  party  may  certainly  waive  a  legal  right,  and  without  deter- 
mining that  the  plaintiff  did  so  in  this  case,  the  defendant  having 
obtained  the  full  benefit  of  the  instructions  he  required,  we  are 
not  satisfied  that  the  judgment  of  the  court  below  ought  to  be 
reversed.  Abstractly  considered,  the  opinion  of  the  court  in 
reference  to  the  instructions  was  correct.  Both  branches  of  these 
instructions  are  alike  in  principle,  and  may  be  considered 
together.  If,  therefore,  the  affirmative  of  both  propositions  were 
admitted,  by  the  plaintiff,  they  would  not  constitute  a  defence  to 
his  right  of  recovery,  because  they  would  impose  no  legal  obliga- 
tion on  any  of  the  parties.  Duncan  was  no  party  to  the  contract 
upon  which  the  suit  was  brought,  his  promise,  therefore, 
without  any  consideration,  to  pay  the  plaintiff  the  principal  [*515] 
or  interest  of  his  debt,  was  void,  inasmuch  as  it  was  to 
answer  for  the  debt  or  default  of  another. 

As  Duncan's  undertaking  to  the  plaintiff  was  void,  and  as  that 
was  the  only  consideration  upon  which  the  plaintiff's  agreement 
in  reference  to  the  time,  or  the  discharge  of  the  defendant's  lia- 
bility, is  founded,  it  necessarily  follows,  that  these  promises, 
imputed  to  the  plaintiff,  are  also  void,  and  cannot  beset  up  in  bar 
of  his  recovery. 

It  is  undoubtedly  the  rule,  that  although  the  issue  made  by  the 
parties  in  a  cause,  may  be  immaterial,  yet  the  court  is  bound,  if 
called  on  by  the  defendant,  to  instruct  the  jury  that  if  the  evi- 
dence supports  the  issue,  if  any  tending  to  do  so  was  offered,  they 
must  find  for  the  defendant.  But  it  is  not  the  province  of  a  court 
to  moot  points  of  law,  nor  can  it  be  required  to  give  opinions 
upon  abstract  propositions.  The  bill  of  exceptions  ought,  there- 
fore, to  contain  enough  of  the  case  to  show  the  materiality  or  the 
application  of  the  instructions  asked  for.  This  however  has  not 
been  done  in  this  case.  The  bill  of  exceptions  neither  con- 
tains the  testimony,  nor  states  that  any  was  given,  nor  is  there 
any  thing  from  which  it  can  be  fairly  inferred  that  any  was 
offered. 

But  inasmuch  as  the  court  gave  the  instructions,  although  it 
did  so  at  the  instance  of  the  plaintiff,  and  on  his  concession,  and 
as  the  jury,  notwithstanding,  found  for  the  plaintiff',  the  presump- 
tion is  against  the  defendant's  having  made  out  his  defence  by 
testimony.  It  was,  at  all  events,  incumbent  upon  the  defendant 
to  show  the  application  of  the  instructions  asked  for,  to  his  case. 
If  he  adduced  any  testimony,  he  ought  to  have  shown  that  fact; 
and  having  failed  to  do  so,  we  cannot  supply  the  omission  by 
inference,  and  in  so  doing  pronounce  the  decision  of  the  court 
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erroneous.  Tliis  would  be  a  violation  of  a  well  established  rule, 
that  the  decision  of  the  court  below  is  presumed  to  be  correct, 
unless  the  contrary  is  made  to  appear. 

The  judgment  is  therefore  affirmed  with  costs. 

Judgment  aflrmed. 

Robert  A.  Kinzie  v.  James  W.  Penrose. 

Appeal  from  Cook. 

1.  CoNTKACT — rescission,  re-conveyance.  The  appellant  filed  his  bill  in  the 
Cook  circuit  court,  sitting  as  a  court  of  chancery,  and  set  out,  in  substance, 
that  he  agreed  to  convey  to  the  appellee,  lot  No.  10,  in  block  No.  13,  in  Kinzie's 
Addition  to  the  town  of  Chicago,  for  the  sum  of  forty-two  dollars,  and  that  at 
the  same  time,  to  wit,  on  the  9th  of  March,  1833,  he  also  agreed  to  convey  to 
said  appellee,  lot  No.  11,  in  said  block  No.  12,  upon  the  condition  that  the  said 
appellee  should  thereafter,  and  before  the  1st  of  August,  1834,  build  and  finish 

a  good  dwelling-house  upon  said  lot  No.  11;  and  that  his  motive  there- 
[*516]  for,  was  to  enhance  the  value  of  his  remaining  lots  in  said  addition ;  and 

that  for  the  consideration  stated,  and  no  other,  he  did  on  the  said  9th  of 
March,  1833,  execute  and  deliver  to  the  said  defendant,  a  good  and  suflicient  . 
deed  of  conveyance  for  the  said  lots  Nos.  10  and  11.  The  bill  further  stated 
the  absolute  neglect  and  refusal  of  the  appellee  to  erect  the  house.  The  bill 
further  recited  the  acknowledgment  of  the  appellee,  in  a  certain  letter  to 
individuals  named  in  the  bill,  that  he  had  not  observed  the  condition  on  Avhich 
he  had  received  the  conveyance  of  lot  No.  11,  and  his  perfect  willingness  to 
reconvey  the  same  to  the  appellant,  or  pay  a  valuable  consideration  therefor ; 
and  that  during  the  pendency  of  a  negotiation  for  the  settlement  of  the  con- 
troversy, the  appellee  wrote  a  letter  to  the  brother  of  the  appellant,  on  the  6th 
day  of  of  March,  1835,  repeating  his  willingness  to  give  up  the  said  lot  to  the 
appellant,  preferring  however,  to  purchase  it.  That  the  appellant  informed 
the  appellee  of  the  price  to  be  paid  for  the  lot,  and  requested  him  to  pay  the 
same,  or  reconvey  the  lot  to  the  appellant;  but  that  he  subsequently  refused 
to  do  either.  To  this  bill  the  appellee  appeared,  and  filed  a  demurrer.  The 
complaiuant  subsequently  tiled  an  amended  bill  which  stated,  that  the  forty- 
two  dollars  named  as  the  consideration  for  the  two  lots,  Nos.  10  and  1 1 ,  in  the 
deed,  was  received  solely  as  the  consideration  for  lot  No.  10,  and  for  no  other 
purpose ;  and  that  the  agreement  of  the  appellee  to  put  up  and  build  the  house 
named,  was  the  sole  and  only  consideration  for  the  conveyance  of  lot  No.  11. 
The  bill  prayed  for  a  reconveyance  of  lot  No.  11,  &c.  To  this  amended  bill, 
the  defendant  demurred,  and  the  appellant  joined  in  the  demurrer,  which  the 
circuit  court  sustained:  Held,  that  the  the  decision  was  erroneous,  and  that 
there  was  sufficient  equity  in  the  bill  to  entitle  the  complainant  to  relief. 

2.  Deed — parol  to  show  true  consideration.  There  can  be  no  question  but 
that  it  is  competent  for  a  party  to  show  a  different  consideration,  from  the 
one  stated  in  the  deed,  as  between  the  parties  to  it,  under  peculiar  circum- 
stances, (rt) 

3.  parol  to  show  fravd,  etc.,  in  execution.  There  are  several  excep- 
tions to  the  general  rule  of  evidence,  that  a  party  cannot  contradict  his  deed, 
or  enter  into  proof  of  any  other  consideration  than  that  expressed  in  the  deed. 
These  exceptions  prevail  in  cases  of  fraud,  mistake,  imposition,  or  oppression ; 
and  in  cases  where  deeds  have  been  entered  into  upon  secret  trusts  between 
the  parties. 

4.  Statute  of  frauds— ?wms<  be  specially  pleaded.  Where  the  statute  of 
frauds  is  not  pleaded,  it  will  not  be  noticed.  (6) 

Cases  Citing  Text.  (6)    In  suit  by  bill  to  enforce  spe- 

(a)  Parol  evidence  is  admissible  to  cific  performance  of  contract  to  convey 

prove  consideration  of  deed  between  land,  parol  evidence  is  admissible  to 

parties.     Sidders  v.  Riley,  22  111.  110,  establish  contract    where    statute    of 

111;  Booth  V.  Hynes,  54  111.  363,  365;  frauds  is  not  set  up  by  answer.   Esmay 

Huebsch  v.  Scheel,  81  111.  281,  284.  v.  Gorton,  18  111.  483,  486. 
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The  complainant  filed  his  bill  in  chancery  in  the  Cook  circuit 
court,  alleging  that,  being  the  owner  and  proprietor  of  that  part 
of  the  town  of  Chicago  known  as  "  Kinzie's  Addition,"  he  sold 
lot  No.  10,  in  block  No.  12,  to  the  defendant,  on  the  9th  of 
March,  1833,  for  $42;  and  also,  at  the  same  time  deeded  to 
defendant,  lot  No.  11,  in  the  same  block.  That  the  $42  men- 
tioned as  the  consideration  money  in  the  deed,  w^as  paid  for  lot 
No.  10,  and  that  lot  No.  11  was  deeded  to  defendant  upon  an 
agreement  between  the  parties  that  the  defendant  should  before 
the  first  day  of  August,  1834,  erect,  build,  and  finish  a  good 
dwelling-house  upon  the  said  lot  No.  11.  That  the  motive  ^\dlich 
induced  the  complainant  to  deed  the  said  lot  to  defendant,  and 
the  only  consideration  for  such  conveyance,  was  the  agreement  of 
the  defendant  to  erect  and  complete  the  said  building;  the  said 
complainant  expecting  that  the  residue  of  his  lots  in  the  said 
addition,  would  be  greatly  enhanced  in  value  by  the  erection  and 
completion  of  said  building.  That  the  deed  of  conveyance  of 
the  two  lots,  was  duly  acknowledged,  and  recorded  in  the  record- 
er's otHce  of  Cook  county,  a  certified  copy  of  which  is 
exhibited  with  the  bill;  that  the  complainant  placed  great  [*51T] 
confidence  in  the  defendant;  that  the  agreement  to  build, 
which  w^as  the  sole  and  only  consideration  for  which  said  lot  No. 
11  was  conveyed,  w^as  by  parol;  and  that  the  defendant  combin- 
ing &c.,  to  defraud  the  complainant,  shortly  after  the  making 
and  recording  of  the  said  deed,  removed  himself  and  family  from 
this  State,  and  beyond  the  jurisdiction  of  any  of  the  courts  of 
law  of  this  State;  and  that  he  has  neglected,  failed,  and  refused 
to  build  upon  and  improve  said  lot  No.  11,  according  to  his 
promise  and  agreement.  The  bill  further  alleges  that  the  agree- 
ment of  the  said  defendant  by  wdiich  he  obtained  the  deed  for 
said  lot  No.  11,  was  made  with  the  fraudulent  intent  to  deceive 
and  defraud  the  complainant  out  of  the  said  lot,  and  for  no  other 
purpose  whatever,  as  the  said  complainant  believes,  and  so 
charges  the  fact  to  be. 

The  bill  also  avers  that  some  time  in  the  fall  of  the  year  1834, 
the  defendant  was  informed  that  the  complainant  was  about  to 
commence  and  prosecute  a  suit  in  chancery  for  the  recovery  of 
the  said  lot  No.  11,  because  of  the  failure  of  the  defendant  to 
build  upon  and  improve  said  lot,  according  to  the  agreement ;  and 
that  thereupon  the  said  defendant  wrote  letters  to  Col.  T.  J.  Y. 
Owen,  and  Col.  R.  J.  Hamilton,  acknowledging  that  he  had  for- 
feited the  said  lot,  by  his  non-compliance  with  the  agreement,  and 
also  empowered,  authorized,  and  requested,  either  of  said  gentle- 
men to  settle  the  same  with  the  complainant,  without  suit,  or 
further  difiiculty;  and  at  the  same  time  declared  his  willingness 
to  reconvey  the  lot  to  complainant,  or  pay  a  valuable  considera- 
tion therefor,  and  keep  it;  that  at  the  request  of  Col.  Owen,  the 
complainant  delayed  bringing  suit  until  it  could  be  ascertained 
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whether  the  defendant  wonld  pay  the  price  set  upon  said  lot,  by 
the  complainant,  and  that  during  the  pendency  of  the  said  nego- 
tiation, the  defendant  wrote  to  the  complainant's  brother,  John 
H.  Kinzie,  from  Mackinaw,  on  the  6th  of  March,  1835,  repeating 
his  willingness  to  give  up  the  lot  to  the  complainant,  but  declaring 
that  he  preferred  purchasing  it.  The  last  mentioned  letter  is 
exhibited  with  the  bill.  The  bill  further  avers  that  the  defendant 
was  informed  of  the  price  of  said  lot,  and  requested  to  forward 
the  price,  or  a  deed  of  release  of  the  same,  to  the  complainant, 
as  soon  as  it  could  be  done.  That  afterwards,  in  the  month  of 
July,  1835,  the  defendant  visited  Chicago,  and  remained,  some 
days,  and  again  left,  without  paying  the  complainant  any  thing 
for  said  lot;  but  refused  to  make  payment,  and  refused  to  re- 
convey  the  said  lot  to  the  comj^lainant,  or  to  arrange  the  matter 
in  any  way  whatev^er. 

The  bill  concludes  with  a  prayer  of  summons  to  the  defendant, 
and  that  he  be  required  to  answer  all  the  matters  and  things 
therein,  upon  oath,  and  prays  a  decree  requiring  the  defendant  to 
reconvey  lot  JSTo.  11,  &c. 

The  bill  was  filed,  and  summons  issued  on  the  17th  of 
[*518J  February,  1836. 

The  summons  was  returned,  defendant  not  found,  and 
publication  in  a  newspaper  w^as  then  duly  made. 

On  the  21th  day  of  May,  1837,  the  defendant  filed  his  answer 
to  said  bill,  demurring  to  all  of  said  bill,  excepting  so  much 
thereof  as  charges  the  defendant  with  combination  and  fraud; 
and  for  causes  of  demurrer  states,  "  that  the  complainant  has  not 
by  his  bill  made  such  a  case  as  entitles  him,  in  a  court  of  equity, 
to  any  discovery  from  the  defendant,  or  any  relief  against  him 
as  to  the  mattei-s  contained  in  the  said  bill,  or  any  such  matters, 
and  that  any  discovery  which  can  be  made  by  this  defendant, 
touching  the  matters  complained  of  in  the  said  bill,  or  any  of 
them,  cannot  be  of  any  avail  to  the  complainant  for  any  of  the 
purposes  for  which  a  discovery  is  sought  against  the  defendant, 
by  the  said  bill,  nor  entitle  the  said  complainant  to  any  relief  in 
this  court,  touching  any  of  the  matters  therein  complained  of. 
Wherefore,  and  for  divers  other  good  causes  of  demurrer,  appear- 
ing in  the  said  bill,  the  said  defendant  does  demur,"  &c. 

The  answer,  as  to  the  charges  of  combination  and  fraud,  and 
an  intent  to  deceive  and  defraud  the  complainant,  wholly  denies 
the  said  allegations  in  the  bill,  and  concludes  with  a  prayer  to  be 
dismissed  with  reasonable  costs,  &c. 

At  the  May  term,  1837,  of  the  circuit  court  of  said  county, 
the  complainant  filed  an  amended  bill,  in  which  he  explicitly 
alleges  and  charges,  that  the  agreement  between  complainant  and 
defendant  was,  that,  in  consideration  of  the  deeding  of  said  lot 
No.  11  to  defendant,  by  complainant,  the  defendant  would  build 
upon  and  improve  said  lot;  and  that  if  he  failed  to  erect  and 
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complete  the  dwelliiig-lioiise  upon  said  lot,  before  tlie  1st  of 
August,  1834,  he  would  reconvej  the  said  lot,  by  deed  of  release, 
to  the  complainant,  at  any  time  after  that  period.  The  complain- 
ant avers,  that  the  agreement  to  improve  said  lot  was  the  sole 
and  only  consideration  for  the  deeding  of  said  lot  to  the  defend- 
ant, and  states  the  neglect  and  refusal  of  the  defendant  to  per- 
form, according  to  said  agreement,  or  to  reconvey  to  the  com- 
plainant; and  concludes  with  a  prayer  as  in  the  original  bill. 

At  the  August  term,  1837,  of  said  court,  the  defendant  filed 
an  amended  answer  and  demurrer,  denying  all  combination  and 
fraud,  or  intent  to  defraud,  and  demurring  to  all  the  residue  of 
the  said  bill. 

The  following  is  a  copy  of  the  letter  from  Penrose  to  John  II. 
Kinzie,  referred  to  in  the  bill: 

^^  Mackinaw,  March  Qth,  1835. 
"  Dear  Sir, 

"  I  heard  last  fall,  by  accident,  that  your  brother  Robert  was 
about  entering  a  suit  in  chancery  for  the  recovery  of  the  lot  pre- 
sented me  on  condition  of  building.  I  have  written  to 
Colonel  Owen  to  have  this  affair  settled;  also  to  Colonel  [*519] 
Hamilton,  and  have  not  received  a  line  from  either.  I 
informed  them  I  wished  to  settle  it  without  a  suit,  and  would  do 
so,  by  giving  up  the  lot,  or  any  other  mode  which  would  prove 
satisfactory  him  (your  brother).  I  would  prefer  purchasing,  if  I 
can.  You  will  greatly  oblige  me,  my  dear  sir,  if  you  will  write 
me  on  the  subject. 

"  I  am,  very  respectfully,  your  obedient  servant, 

(Signed)  Jas.  W,  Penrose." 

On  the  9th  of  February,  1838,  the  complainant  filed  his  repli- 
cation to  the  answer,  and  joinder  in  demurrer. 

At  the  March  term,  1838,  of  said  court,  the  Hon.  John  Pear- 
son presiding,  the  demurrer  was  argued,  and  sustained  by  the 
court,  and  the  bill  dismissed  at  the  cost  of  the  complainant. 

The  complainant  appealed  to  this  court. 

B.  S.  Morris  and  J.  Grant,  for  the  appellant:  The  appellee 
acknowledged,  in  writing,  that  he  had  received  a  deed,  and  prom- 
ised to  fulful  the  agreement.  This  takes  it  out  of  the  statute  of 
frauds.  10  Wend.  206;  2  Story's  Eq.  90,  91;  Cooper's  Eq.  258 
(3  a);  9  Yesey  519. 

It  was  not  necessary  to  have  a  covenant  in  writing.  Francis's 
Maxims  62,  63.  The  evidence  of  a  condition  resting  merely  in 
parol,  or  oral,  is  frequently  admitted.     Wright  305. 

Equity^  will  examine  into  a  deed  to  see  if  it  be  a  mortgage, 
though  it  be  absolute  on  its  face.     Wright  249. 

Receipt  in  a  deed  does  not  prevent  a  party  from  asserting  his 
lien  for  the  purchase  money.  4  Wheat.  277;  1  Wash.  38;  2 
Wash.  141 ;  7  Wheat.  46. 

A  contract  for  the  sale  of  land,  may  be  in  writing,  and  the 
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consideration  may  be  reserved  by  parol.     1  J.  J.  Marsh  388,  552. 

Estates  upon  condition,  see  4  Kent  121 ;  5  Pick.  528. 

Specilic  performance  of  agreement.  2  Paige  177;  3  Johns. 
Dig.  70,  §  17. 

J.  BuTTERFiELD  and  James  H.  Collins,  for  the  apj)ellee:  1, 
The  condition  set  up  in  the  bill  of  complainant,  to  defeat  the 
conveyance  in  fee  simple,  of  the  lot  in  question,  is  void,  Ijecause 
the  condition  is  not  by  deed  under  seal.  2  Coke  Litt.  225,  d.  § 
265;  2  Cruise  Dig.  5;  4  Kent  Com.  (3d  edition)  12u,  122;  2 
Coke  Litt.  201,  d.  §  325;  2  Blac.  Com.  152,  154. 

2.  A  court  of  equity  will  never  lend  its  aid  to  divest  an  estate 
for  the  breach  of  a  condition  subsequent.  4  Kent  Com.  129, 130; 
1  Edwards'  Ch.  E.  229;  2  Cruise  Dig.  30;  2  Coke  Litt.  218, 
note  d.;  2  Blac.  Com.  156;  3  Blac.  Com.  174,  175. 

3.  The  complainant  cannot  contradict  his  deed,  nor  enter  into 
proof  of  any  other  consideration  than  that  expressed  in  the  deed, 
for  this  would  be  contrary  to  the  deed.  1  Johns.  Chan.  178, 381, 
425,  429. 

Smith,  Justice,  delivered  the  opinion  of  the  court :  (after 
[*520]  stating  the  facts  in  the  case).  (1)  We  think  the  demurrer 
ought  not  to  have  been  sustained. 

The  consideration  upon  which  the  lot  Ko.  11  was  conveyed, 
sufficiently  appears  by  the  exhibit  of  the  letter  of  Penrose,  the 
appellee,  to  have  been  the  one  stated  in  the  bill.  The  letter  is 
explicit,  that  the  lot  was  presented  or  transferred  by  conveyance, 
on  the  express  condition  of  building. 

There  can  be  no  question  that  it  is  competent  for  the  appellant 
to  show  a  different  consideration  than  the  one  stated  in  the  deed, 
as  between  the  parties  to  it.  The  true  consideration  is  admitted, 
and  therefore  it  would  be  but  equitable  that  the  appellee  should 
perform  his  part  of  the  real  original  contract  between  the  parties. 

If  it  be  objected  that  this  was  a  parol  contract  concerning  the 
sale  of  lands,  and  consequently  within  the  statute  of  frauds,  it 
may  be  replied,  if  it  be  so  considered,  that  the  statute  has  not 
been  pleaded,  and  consequently,  as  the  contract  is  not  sought  to 
be  avoided  under  the  statute,  the  court  will  not  notice  it. 

We  think  there  is  sufficient  equity  in  the  bill. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

On  rehearing.  A  rehearing  having  having  been  had  in  this 
case,  we  proceed  to  reaffirm  the  opinion  heretofore  expressed  in 
the  cause,  and  to  state  more  fully  the  reasons  for  still  entertain- 
ing the  conclusions  to  which  we  came  on  the  first  hearing;  and 
also  to  answer  the  objections  urged  by  counsel  against  a  reversal 
of  the  judgment  of  the  circuit  court. 

It  has  been  strenuously  insisted  on,  that  the  complainant  can- 

(1)  The  Reporter  has  omitted  the  statement  of  the  case  made  in  the  opinion 
of  the  court,  because  the  facts  have  already  been  given. 
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not  contradict  liis  deed,  nor  enter  into  proof  of  any  other  consid- 
eration than  that  expressed  in  the  deed,  for  that  would  be  contrary 
to  the  deed. 

As  a  general  rule,  the  proposition  is  admitted ;  but  there  are 
exceptions  to  all  general  rules.  To  this  general  rule  of  evidence, 
which  prevails  in  equity  as  well  as  at  law,  there  is  admitted  to  be 
several  exceptions,  and  that  these  exceptions  prevail  in  cases  of 
fraud,  mistake,  imposition,  or  oppression;  and  in  cases  where 
deeds  have  been  entered  into  upon  secret  trusts  between  the  par- 
ties. A  very  strong  case  of  an  exception  to  the  general  rule,  is  to 
be  found  in  Washington's  Virginia  Reports  of  cases  decided  in 
the  court  of  Appeals  in  that  state,  (1  Wash.  R.  19),  in  which 
parol  evidence  was  admitted  to  prove  that  an  absolute  deed  was 
intended  to  operate  as  a  mortgage.  The  court,  in  tliat  case,  say 
that,  "  It  is  objected  in  this  case  that  here  is  an  absolute  deed, 
and  no  parol  proof  is  to  be  admitted  to  contradict  it.  This  is  a 
question  important  in  its  consequences,  but  which,  in  its  full  lat- 
itude, cannot  be  admitted  either  way,  as  the  general  rule;  that  is 
to  say,  we  cannot  determine  that  it  is  not  to  be  admitted  in  any 
case,  or  that  it  is  to  be  admitted  in  all  cases.  To  say  it 
shall  be  admitted  in  no  case,  wonld  be  to  overturn  all  the  [*521] 
decisions  in  which  relief  has  been  granted  against  deeds, 
upon  the  grounds  of  fraud,  mistake,  oppression,  or  imposition ; 
or  that  they  were  made  upon  secret  trust  between  the  parties.  In 
all  which  cases  the  fact,  which  is  the  ground  of  relief,  is  estab- 
lished by  the  testimony  of  witnesses.  Of  the  first  class,  the 
books  abound  with  instances,  which  are  stated  in  the  case  of 
Zord  Irnham  v.  Child  (1  Bro.  Ch.  C.  92).  Of  the  latter,  there 
are  also  many.  The  case  of  Gascoigne  v.  Tewing  (1  Yern.  366),  is 
a  strong  one.  A.  purchased  in  the  name  of  B.,  to  whom  the 
conveyance  was  made;  A.  was  admitted  to  prove  that  he  paid 
the  purchase  money,  so  as  to  make  it  a  resulting  trust  to  himself. 
So  in  the  case  of  Hill  et  ux.  v.  Wiggett  (2  Vern.  5-1:7),  a  sur- 
render of  a  feme  covert,  and  the  admission  upon  the  roll  was  of 
a  moiety  only  of  her  estate,  yet  an  entry  on  the  steward's  book, 
and  parol  proof  by  the  foreman  of  jury,  were  admitted  as  good 
evidence  to  prove  she  surrendered  the  whole." 

Another  case  is  referred  to,  supposed  to  militate  against  the 
distinction  contended  for,  but  it  is  remarked,  "  The  general  prin- 
ciples of  the  case  prove  that  parol  evidence,  where  there  is  a  deed, 
is  not  to  be  admitted  in  all  cases,  nor  refused  in  all;  every  case 
must  depend  upon  its  own  circumstances.  In  that  just  noticed, 
the  chancellor  admitted  the  proofs  to  be  read,  to  discover  if  there 
were  grounds  for  relief,  on  a  new  head  of  equity,  and  on  the  tes- 
timony, determined  there  was  not." 

Parol  proof  that  a  deed,  absolute  in  its  terms,  is  in  fact  a 
mortgage,  is  admissible,     (9  Wend.  227.) 

The  cases  cited  by  the  council  for  the  defendant  in  error,  from 
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1  Johnson's  Chancery  Reports,  do  not  militate  against  the  prin- 
ciples of  exception  to  the  rule  contended  for,  nor,  it  is  thought, 
deny  the  justice  of  the  rule.  In  that  most  relied  on,  of  Stevens 
V.  Cooper,  1  Johns.  Ch.  429,  the  chancellor  remarks,  "The  gen- 
eral rule  is  certainly  not  to  be  questioned  or  disturbed.  It  ought 
not  to  be  a  subject  of  discussion.  It  is  as  well  grounded  in  rea- 
son and  policy,  as  it  is  in  authority;  nor  does  this  case  come 
within  any  exception  admitted  here  to  the  operation  of  the  rule." 

If  no  relief  should  be  afforded  the  complainant,  it  is  most  evi- 
dent that  the  defendant  will  receive  valuable  property,  without 
the  performance  of  a  condition  admitted  to  have  been  one  of  the 
conditions  of  the  conveyance  of  the  land,  and  in  violation  of  an 
express  stipulation  between  the  parties. 

The  complainant  anticipated  an  increase  to  the  value  of  the 
residue  of  his  property  adjacent  to  the  lot  conveyed,  by  the  agree- 
ment to  build;  and  supposed  it  would  have  been  observed  by  the 
defendant,  in  good  faith.  The  court  see  no  just  reason 
[*522]  why  the  latter  should  be  absolved  from  his  engagement, 
and  also  retain  the  lot,  without  giving  any  compensation 
therefor.  The  admission  of  the  parol  evidence  shows  only  that 
there  was  an  additional  consideration  for  the  conveyance,  which 
exsisted  at  the  time,  and  must  naturally  be  supposed  to  enter  into 
the  inducements  for  the  sale  of  the  ground.  Hence  we  are  not 
satisfied  that  the  parol  proof  should  be  excluded,  but  believe  it 
ought  to  be  admitted,  on  the  ground  of  preventing  the  perpe- 
tration of  an  imposition,  an  act  of  oppression  on  the  complain- 
ant. 

The  objection,  then,  that  the  condition  is  not  by  deed  under 
seal,  but  resting  in  parol,  is  met  by  the  reasons  stated  for  the 
admisssibility  of  such  proof. 

The  other  ground  assumed  by  counsel,  that  a  court  of  equity 
will  never  lend  its  aid  to  divest  an  estate,  for  the  breach  of  a 
condition  subsequent,  is  thought  to  have  no  application  to  the 
case  before  us.  There  is  not  conceived  to  be  any  condition  sub- 
sequent. 

it  was  a  coexisting  condition  at  the  time  of  the  execution  of 
the  deed,  resting  in  parol,  but  not  inserted  in  the  deed,  because, 
probably,  of  the  mutual  confidence  between  the  parties  at  the 
time,  that  it  would  be  consummated  in  good  faith. 

Let  the  judgment  of  the  circuit  court  be  reversed,  with  costs, 
and  the  cause  be  remanded  for  further  proceedings. 

Judgment  reversed. 
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John  Doe,  ex  dem.  Murray  McConnel  v.  Isaac  Johnson. 
Error  to  Morgan. 

1.  Continuance — diligence  not  shown.  An  affidavit  for  a  continuance  of  a 
cause,  on  account  of  the  absence  of  a  material  Avitness,  made  at  a  term  of  the 
court  after  a  continuance  of  the  cause  had  been  had,  on  account  of  the  absence 
of  a  witness  hy  whom  the  same  facts  could  be  proved,  stated  that  the  witness  was 
subpoenaed,  and  when  subpoenaed  resided  in  Scott  county  (an  adjoining  county 
to  the  one  where  the  suit  was  pending),  but  that  he  resided  at  the  time  of  the 
application  for  a  continuance,  in  the  county  of  Greene ;  and  that  the  witness 
had  promised  to  be  present  at  court;  but  it  also  appeared  that  on  the  16th  of 
May  (the  trial  being  had  on  the  26th  of  June),  the  party  applying  for  a  con- 
tinuance had  made  affidavit  in  the  clerk's  office,  for  the  purpose  of  taking  the 
witness'  deposition:  Held,  that  sufficient  cause  for  a  continuance  was  not 
shown. 

2.  Ejectment — farty  to  action.  A  person  ought  not  to  be  made  a  lessor 
in  an  action  of  ejectment,  who  has  no  subsisting  title.  This  is  the  general 
rule.  If  there  be  an  exception  to  it,  the  case  containing  the  exception  ought 
to  be  clearly  and  specifically  stated  to  the  court,  and  the  necessity  of  the 
exception  shown.  Where  a  person  is  improperly  made  a  lessor  in  an  action  of 
ejectment,  the  demise  from  him  will,  on  motion,  be  stricken  from  the  decla- 
ration, {a) 

3.  common  source  of  title — practice.  Where  the  lessor  of  the  plain- 
tiff and  the  defendant  in  an  action  of  ejectment,  both  claim  title  through 

the  same  party,  it  is  unnecessary  to  show  that  party's  title,  unless  dis-  [*523] 
puted;  and  the  refusal  of  the  court  to  permit  the  plaintiff  to  show  how 
such  party  acquired  his  title,  is  not  error.  (6) 

4.  Evidence — recorded  deed.  When  a  deed  is  ackowledged  and  recorded,  it 
is  properly  admitted  in  evidence,  without  proof  of  its  execution,  (c) 

This  was  an  action  of  ejectment  instituted  in  the  Morgan  cir- 
cuit court,  to  recover  the  possession  of  the  west  half  of  the 
southwest  quarter  of  section  number  32,  in  township  14,  K.,  E.. 
12  west,  in  the  county  of  Morgan. 

The  declaration  as  originally  tiled,  contained  a  demise  from 
McConnel  only.  At  the  October  term,  1838,  the  Hon.  Jesse  B. 
Thomas  presiding,  the  plaintiff  obtained  leave  to  file  an  amended 
declaration,  making  additional  demises,  and  from  other  and  dif- 
ferent persons  than  the  lessor  named  in  the  original  declaration. 
He  then  amended  his  declaration  by  filing  a  count  laying  a  demise 

Cases  Citing  Text.  McClure  v.  Engelhardt,  17  111.  47,  50. 

{a)  Fictitious  parties  in   action  of  Plf.  in  ejectment  is  not  required  to 

ejectment  were  abolished  by   II.   S.  trace  his  title  back  beyond  common 

l>i45,  p.  205,  §  6.    The  statute  on  the  source.    Holbrook  n.  Brenner,  31  111. 

subject  in  force  in  1885,  i.  e.  R.  S.  1874  501,  511. 

Ejectment,  ch.,  45,  §8,  [S.&C.'s  Stats.  (c)    Substantial   compliance     with 

p.  983;  Cothran's  Stats.  (1885)  p.  004],  statutes  regulating  proof  of  execution 

is  identical  with  the  original  statute,  of  document  is  all  that  is  required. 

{h)  Rule,    that   deft,    in  ejectment  Delannay  v.  Burnett,  4  Gilm.  454,  489. 

claiming  under  one  person's  title  is  Substantial  compliance  with  statute 

estopped  to  set  up  adverse  title  in  him-  regulating  acknowledgment  of  deed 

self  or  third  person  recognized  but  by  wife  is  all  that  is  required.  Hughes 

held  inapplicable  where  deft,  seeks  «.  Lane,  11  111.  123,  128. 
simply  to  put  plf.  to  proof  of  his  title. 

[34— Scam.    Yol.  2.] 
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from  Henry  H.  Haynie,  and  a  count  laying  a  demise  from  Seth 
Pratt.     Thereupon  the  defendant  tiled  the  following  affidavit: 

"The  said  Isaac  Johnson  being  sworn,  states  that  the  above 
named  Seth  Pratt  left  the  state  of  Illinois,  several  years  since, 
with  the  intention  of  removing  from  the  state;  that  said  Pratt 
has  not  since  returned  to  the  state,  as  he  believes.  He  further 
states,  that  said  Pratt,  as  he  is  informed  and  believes,  does  not 
reside  in  the  state  of  Illinois.  He  further  states,  that  the  above 
named  Henry  H.  Haynie  conveyed  the  land  in  controversy  in  this 
suit,  on  the  8th  day  of  April,  1830,  to  Samuel  Stanheld;  that 
said  Staniield  subsequently  conveyed  the  said  land  to  Nicholas 
Selby,  who  subsequently  conveyed  the  same  to  James  Tucker, 
who,  as  this  defendant  believes,  subsequently  conveyed  the  same 
to  Seth  Pratt;  that  said  Seth  Pratt  conveyed  the  land  to  this 
defendant,  on  the  16th  day  of  February,  1833,  and  after  this 
conveyance  was  made,  the  above  lessor,  Murray  McConnel,  pur- 
chased the  land  upon  an  execution  against  said  Seth  Pratt,  and 
claims  the  land  under  and  by  virtue  of  that  purchase,  as  defen- 
dant believes.  This  defendant  further  states,  that  he  does  not 
believe  that  said  Haynie  or  Pratt  ever  authorized  their  names  to 
be  used  as  lessors  in  this  cause.  This  defendant  is  satisfied  that 
neither  Haynie  or  Pratt  have  an}^  claim  to  said  land,  or  any  desire 
or  intention  to  prosecute  suits  for  the  same. 

"  Isaac  Johnson." 

"  Subscribed  and  sworn  to  before  me,  this  31st  day  of  October, 
1838 

"  Wm.  Goedan,  J.  P." 

The  defendant  then  pleaded  the  general  issue,  and  upon  motion 
of  the  plaintiff,  and  affidavit  filed,  the  cause  was  continued  to 
the  next  term  of  the  court. 

At  the  June  term,  1839,  the  Hon.  Samuel  H.  Treat  presiding, 
the  following  affidavit  was  tiled,  and  a  motion  was  made 
[*524]  for  a  continuance  which  was  overruled  by  the  court;  to 
which  an  exception  was  taken:  (1) 

"  Personally  came  M.  McConnel,  the  lessor  of  the  plaintiff, 
and  makes  oath  that  the  defendant  Johnson,  as  he  is  informed  and 
believes,  is  in  possession  of  the  land.  The  said  plaintiff  claims 
said  land  under  a  deed  from  the  sheriff  of  Morgan  county,  which 
conveys  to  the  lessor  of  the  plaintiff,  all  the  right  and  title  of  one 
Seth  Pratt,  who,  it  is  claimed,  was  the  owner  of  said  land.  Said 
defendant  also  claims  under  a  deed  from  the  same  Pratt.  Said 
lessor  further  states,  that  Daniel  lioberts  is  a  witness  in  this 
cause,  by  which  he  expects  to  prove,  that  the  conveyance  by  the 
said  Pratt  to  the  said  Johnson,  was  made  without  any  considera- 
tion, and  for  fraudulent  purposes,  and  to  defraud  creditors,  and 
for  the  express  purpose  of  defrauding  the  creditor  upon  whose 

(1)  See  statement  at  the  bottom  of  page  526,  and  top  of  page  o27,  post. 
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judgment  the  execution  issued,  upon  which  the  land  was  sold, 
for  which  the  deed  under  which  the  plaintiff  claims  was  made. 
Said  Roberts  had  been  subpoenaed,  and  he  resided  at  the  time  he 
was  subpoenaed  in  this  cause,  in  the  county  of  Scott;  but  this 
lessor  is  now  informed  that  said  witness  has  since  removed  to 
Greene  county.  Said  subpoena  has  not  been  returned  from  Scott 
county;  but  the  said  witness  has  acknowledged  to  the  said  lessor. 
that  said  subpoena  has  been  properly  served  upon  him,  and  thai- 
he  would  attend  this  court;  but  the  said  witness  is  not  here  in 
attendance  upon  this  court;  and  therefore  the  said  lessor  prays 
that  said  cause  may  be  continued  to  the  next  term  of  said  court. 

"M.    McCoNNEL." 

"  Sworn  to  and  subscribed,  this  26th  day  of  June,  1839. 

"  Dennis  Rockwell,  Clerk." 

The  cause  was  then  submitted  to  a  jury,  who  returned  a  ver- 
dict for  the  defendant. 

From  the  bill  of  exceptions  it  appears,  that  "  upon  the  trial  of 
this  cause,  the  plaintiff  produced,  as  evidence,  and  relied  upon, 
the  following  deeds  of  conveyance,  as  showing  title  in  the  lessor: 
1st.  A  register's  certificate  from  the  register  of  the  land  office 
at  Springfield,  to  Henry  Haynie ;  2d.  A  deed  from  Haynie  to 
Stanlield;  3d.  A  deed  from  Stanfield  to  Selby;  4th.  A  deed 
from  Selby  to  Tucker;  5th,  A  deed  from  Tucker  to  Pratt;  6th. 
A  deed  from  the  sheriff  of  the  county  of  Morgan,  conveying  all 
the  rights  of  the  said  Pratt  to  the  lessor  of  the  plaintiff,  which 
deed  of  the  sheriff  bore  date  the  31st  October,  1836,  and  accom- 
panying which  was  a  transcript  of  a  judgment  properly  certified 
to  have  been  filed  in  the  clerk's  office  of  Morgan  county,  and 
made  a  judgment  of  the  circuit  court  of  said  county,  according 
to  the  statute,  on  the  16th  of  April,  1835,  under  which  judgment 
the  execution  upon  which  the  land  was  sold,  and  out  of  which 
grew  the  sheriff's  deed,  was  issued.  •  The  possession  of  the 
defendant  was  proved,  at  the  service  of  the  declaration.  [*525] 
The  possession  and  occupancy  of  said  Pratt  was  proven  to 
have  existed  before  the  date  of  said  sale  under  which  the  sheriff's 
deed  was  made.  Whereupon  the  defendants  objected  to  the 
admissibility  of  the  deed  from  Selby  to  Tucker,  because  of  the 
insufficiency  of  the  certificate  of  acknowledgment  which  is  as 
follows : 

"  '  State  of  Illinois,  Morgan  county. 

"  '  Personally  appeared  before  me,  Presley  N.  Haycraft,  a 
justice  of  the  peace  within  and  for  said  county  of  Morgan,  and 
state  aforesaid,  Nicholas  Selby,  and  Margaret  his  wife,  who  are 
personally  known  to  me,  and  acknowledged  the  foregoing  inden- 
ture to  be  his  voluntary  act  for  the  purposes  within  mentioned. 
And  Margaret  Selby,  wife  of  the  said  Nicholas,  being  by  me 
examined  separate  and  apart  from  her  said  husband,  declared  that 
she  freely  and  voluntarily  relinquished  her  right  of  dower  in  and 
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to  the  same,  without  the  persuasion,  fear,  threats,  coercion  of  her 
said  husband,  and  that  she  desired  the  same  to  be  admitted  to 
record.  Given  under  my  hand  and  seal,  this  twenty -seventh  day 
of  December,  eighteen  hundred  and  thirty -one. 

'  Presley  N.  Haycbaft,  J.  P.  [seal.]  ' 

Which  objection  was  sustained,  and  the  deed  excluded.  The 
plaintiff  excepted  to  this  decision  of  the  court. 

"  The  defendant  then  offered  in  evidence  a  deed  from  Seth  Pratt 
to  him,  of  the  premises  in  question,  to  which  was  annexed  the 
following  certificates,  to  wit; 

"  '  State  of  Illinois,  Morgan  county,  ss, 

" '  Personally  appeared  before  me,  the  subscriber,  and  acting 
justice  of  the  peace  for  said  county,  the  within  named  Seth 
Pratt,  who  is  personally  known  to  me  to  be  the  identical  person 
who  subscribed  the  within  deed  of  conveyance,  and  acknowledged 
the  same  to  be  his  voluntary  act,  for  the  purpose  therein 
expressed.  Given  under  my  hand  and  seal,  this  16th  day  of 
February,  1834. 

"  Ika  Rowan,  J.  P.  [seal.]  ' 

"  '  State  of  Illinois,  Morgan  county,  ss, 

"  '  I,  John  Hanback,  a  justice  of  the  peace  within  and  for 
said  county,  do  hereby  certify,  that  Levi  Harlin  of  said  county, 
who  is  a  responsible  witness,  this  day  appeared  before  me,  and 
made  oath  in  due  form  of  law,  that  he  is  personally  acquainted 
with  William  Roberts,  whose  name  appears  subscribed  as  a  wit- 
ness to  the  annexed  deed  of  conveyance,  from  Seth  Pratt  to  Isaac 
Johnson;  that  he  has  often  seen  the  said  William  Roberts  write 
and  sign  his  name,  and  is  acquainted  with  this  signature,  and  his 
handwriting,  and  he  believes  that  said  Roberts  subscribed  his 
name  with  his  own  hand,  as  a  witness  to  said  deed;  and  the  said 
Harlin  further  states,  that  he  is  personally  acquainted  with  Seth 
Pratt,  whose  name  is  subscribed  to  said  deed,  as  grantor; 
[^526]  he  is  also  well  acquainted  with  the  handwriting  of  said 
Pratt,  he  has  frequently  seen  said  Pratt  write  and  sign 
his  name;  and  by  seeing  him  write  and  sign  his  name,  as  afore- 
said, he  became  acquainted  with  his  handwriting  and  signature, 
and  he  believes  that  the  name  of  said  Pratt,  subscribed  to  said 
deed,  was  subscribed  by  the  said  Pratt,  with  his  own  hand.  He 
further  states,  that  the  said  Pratt  removed  or  went  from  the  state 
of  Illinois,  several  years  since,  and  has  not  returned  so  far  as  he 
knows  or  believes.  He  further  states,  that  said  William  Roberts 
left  his  residence  in  Morgan  county,  Illinois,  several  years  ago, 
and  went  to  the  south,  on  a  trading  expedition,  from  whence  he 
returned  to  Morgan  county,  and  shortly  thereafter  left  the  county 
again,  and  went  north  to  the  lead  mines,  as  deponent  believes, 
and  has  not  since  returned.  The  said  Harlin  further  states,  that 
he  does  not  know  whether  the  said  Roberts  resides  in  Illinois  or 
not.  '  L,  Haklin.' 
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"*  Subscribed  and  sworn  before  me,  this  Isc  day  of  November, 
1838.  John  IIanback,  J.  P.' 

" '  Filed  October  8tli,  1833,  and  recorded  in  the  recorder's 
office,  Jacksonville,  Morgan  county,  Illinois,  in  book  E,  page  447. 

'  D.  ItocKWELL,  Kecorder.' 

"  To  the  admissibility  to  all  and  each  of  said  papers  as  evi- 
dence, the  said  plaintiffs  objected,  which  objections  were  over- 
ruled by  the  court,  and  said  papers  were  read  as  evidence.  It 
was  also  proved  that  the  defendant  had  possession  of  the  land 
prior  to  the  tiling  of  the  transcript  of  the  judgment  aforesaid. 
The  defendant  then  moved  the  court  to  instruct  the  jury,  that,  if 
they  believed  that  the  deed  from  Pratt  to  the  defendant,  included 
the  land  in  controversy,  then  the  said  deed  being  prior,  in  date, 
to  the  tiling  of  the  transcript  of  the  judgment,  under  which  the 
levy  and  sale  by  the  sheriff  took  place,  they  must  find  for  the 
defendant;  which  instruction  the  court  gave,  and  to  which  opin- 
ion of  the  court  the  plaintiff  excepted." 

M.  McCoNNEL,  for  the  plaintiff  in  error,  cited  1  Caines  251 ;  2 
Caines  26;  Caines'  Cas.  49. 

Wm.  Thomas,  for  the  defendant  in  error:  The  decision  of  the 
circuit  court  in  striking  out  the  demises  was  correct,  and  the 
court  might  very  properly,  have  punished  the  attorney  for  using 
the  names  of  persons  witnout  authority. 

Jackson  ex  dem.  Livingston  et  al.  ?'.  Sclover,  10  Johns.  368 ; 
Jackson  ex  dem.  Starr  and  wife  v.  Richmond,  4  Johns.  482 ;  4 
Johns.  140;  7  Johns.  539. 

Upon  the  question  of  continuance,  the  record  shows  that  the 
cause  was  continued  at  the  previous  term,  upon  the  affidavit  of 
McConnel,  that  Pratt  was  a  material  witness ;  and  several 
months  before  the  last  continuance  McConnel  had  filed  an  [*527] 
affidavit  of  the  materiality  of  the  testimony  of  Roberts, 
and  of  his  residence  out  of  the  county,  preparatory  to  the  taking 
of  his  deposition.  No  reason  appears  why  the  deposition  was 
not  taken,  no  evidence  that  the  witness  had  been  served  with  sub- 
poena, or  that  his  fees  had  been  tendered.  The  want  of  dili- 
gence was  therefore  manifest. 

Upon  the  question  of  rejecting  the  deed  offered  by  plaintiff  to 
show  title,  the  record  shows  that  this  question  and  this  deed  was 
wholly  immaterial.  Both  parties  claimed  title  through  Pratt, 
and  both  were  bound  to  admit  that  he  had  title,  and  neither  were 
bound  to  prove  title  in  him.  Tillinghast's  Adams  on  Ejectment, 
title  "  Of  the  evidence,''''  &c.  chap.  10,  pages  247,  248. 

Upon  the  question  of  admitting  the  deed  from  Pratt  to  defend- 
ant as  evidence,  it  is  insisted.  First,  That  plaintiff  shall  not  be 
permitted  to  insist  that  the  court  erred  in  rejecting  his  deed,  and 
also  in  admitting  defendant's  deed.  If  the  court  permitted  plain- 
titt''3  deed,  to  be  read,  the  same  rule  of  decision  would  have 
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required  defendant's  deed  to  be  admitted.  Secondly,  That  defend- 
ant's deed  was  properly  admitted  as  evidence. 

Ayers  ?).  McConnel,  <27^^;(?  307;  1  Peters'  Cond.  E.  476;  Lit- 
tell's  Sel.  Cas.  221;  2  Johns.  230;  15  Johns.  89;  4  Peters  82. 

SivoTH,  Justice,  delivered  the  opinion  of  the  court:  Four 
grounds  have  been  assumed  as  causes  of  error,  and  relied  on  for  a 
reversal  of  the  judgment  in  this  cause.     They  are  as  follows : 

First,  Tlie  court  erred  in  striking  out  the  amended  counts  in 
the  declaration  which  contained  demises  in  the  names  of  Pratt 
and  of  Haynie. 

Secondly,  There  was  eri'or  in  the  court's  refusing  a  second 
continuance  of  the  cause. 

Thirdly,  There  was  error  in  rejecting  the  deed  from  Selby  to 
Tucker  offered  as  evidence. 

Fourthly,  There  was  error  in  admitting  the  deed  from  Pratt 
to  Johnson  to  be  read  in  evidence. 

Upon  the  first  ground,  it  is  to.  be  remarked,  that  the  general 
rule  is,  that  a  person  ought  not  to  be  made  a  lessor  in  ejectment, 
who  has  no  subsiding  title.     (10  Johns.  369;  4  Johns  483.) 

Although  the  two  new  counts  were  added  to  the  declaration  by 
the  leave  of  the  court,  under  an  order  to  amend  the  declaration, 
yet  it  subsequently  appearing  by  the  disposition  of  Johnson,  that 
Pratt  and  llaynie  had  no  interest  whatever  in  the  lands  in  con- 
troversy, the  order  to  strike  out  the  counts  added  was  consequently 
correctly  made. 

If  any  person,  who  may  have  once  had  a  title,,  is  to  be  made 

lessor,  the  burden  of  deducing  a  title  from  him  is  taken  from  the 

plaintiff,  and  thrown  on  the  tenant,  which  would  be  unreasonable. 

If  there  is  a  case  that  ought  to  be  excepted  from  the 

[*528]  general  rule,  it  ought  to  be  clearly  and  specially  stated  to 

the  court,  and  its  necessity  shown.     (4  Johns.  483.) 

On  the  refusal  to  grant  the  second  continuance  of  the  cause,  we 
discover  no  error;  but  on  the  other  hand,  a  great  want  of  diligence 
on  the  part  of  the  applicant.  The  materiality  of  the  testimony 
of  Roberts,  had  been  long  previously  shown  by  a  deposition  of 
McConnel,  on  file,  and  why  early  steps  had  not  been  taken  to 
have  his  testimony  taken  by  deposition,  the  witness  residing  out 
of  the  county  of  Morgan,  does  not  appear;  nor  is  it  perceived 
that  even  ordinary  efforts  had  been  made  to  obtain  the  attendance 
of  the  witness.  His  absence  is  not  accounted  for.  The  refusal 
to  postpone  the  trial  was  entirely  justified. 

On  the  third  ground  of  the  rejection  of  the  deed  fi'om  Selby  to 
Tucker,  the  exclusion  of  the  deed  is  justified  on  the  plainest  prin- 
ciples of  evidence. 

The  lessor  of  the  plaintiff  and  the  defendant  claiming  title  fi'om 
the  same  source  (Seth  Pratt),  it  was  a  matter  wholly  immaterial 
whether  the  deed  should  be  admitted  as  evidence  of  title,  neither 
disputing  the  title  of  Pratt.     It  was  consequently  a  matter  of  no 
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importance  from  whom  Pratt  derived  his  title,  for  the  purpose  of 
determining  the  main  question  before  tlie  court. 

A  ready  answer  may  be  given  to  tlie  point  presented  by  the  last 
ground.  The  execution  of  the  deed  from  Pratt  to  Johnson,  which 
was  admitted  in  evidence,  was  sufficiently  proved  by  the  acknowl- 
edgment made  before  the  justice  of  the  peace,  and  the  certificate 
of  the  recorder  of  the  county.  The  certilicate  by  the  magistrate 
is  full,  certain,  and  direct.  The  additional  proof  contained  in  the 
deposition  of  Harlin,  of  the  handwriting  of  Pratt,  and  the  sub- 
scribing witness,  Roberts,  is  only  cumulative,  and  fortifies  the 
certificate  of  acknowledgment  of  the  justice. 

"We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affironed. 


Isaac  N.  Morris  v.  William  K.  Geover. 

Error  to  Hancock. 

1.  Contract — sale  ana  purchase.  A  wagon  and  harness  were  delivered  by 
A.  to  B.,  for  which  B.  executed  his  notes  to  A.,  payable  in  five  and  seven 
months  from  date,  and  A.  gave  to  B.  a  memorandum  in  writing,  stating  that 
when  the  notes  were  paid,  the  property  should  belong  to  B.,  and  the  memoran- 
dum was  to  be  a  "  perfect  bill  of  sale ;"  but  until  the  jjayment,  the  memorandum 
was  to  operate  as  a  license  to  use  the  property.  This  memorandum 
was  put  into  the  hands  of  a  third  person,  for  safe  keeping.  Three  or  [*529] 
four  months  after  the  date  of  this  transaction,  B.  sold  the  property,  and 
received  pay,  in  part,  by  the  satisfaction  of  an  obligation  which  the  purchaser 
held  against  him,  (the  purchaser  knowing  of  the  existence  of  the  memoran- 
dum, though  it  did  not  appear  that  he  knew  its  contents,)  and  A.  thereupon 
replevied  the  property  of  the  purchaser,  and  on  the  trial  of  the  cause,  under 
the  pleas  of  non  cepit,  and  property  in  the  defendant,  the  above  facts  appear- 
ing, the  court  instructed  the  jury,  to  find  for  the  defendant,  as  in  case  of  non- 
suit; and  the  jury  found  the  issues  for  the  defendant,  and  assessed  his  damages 
at  $40.    The  supreme  court  refused  to  grant  a  supersedeas,    (a) 

The  plaintiff  in  error  instituted  an  action  of  replevin  against 
the  defendant  in  error,  in  the  Hancock  circuit  court.  The  cause 
came  on  for  trial  at  the  September  term,  1839,  before  the  Hon. 
Peter  Lott.  The  defendant  pleaded  non  cepit,  and  that  the 
proj^erty  replevied  was  in  him.  The  cause  was  submitted  to  a 
jury,  who  found  the  issues  for  the  defendant,  and  assessed  his 
damages  at  $40.     Judgment  was  rendered  upon  this  verdict. 

The  bill  of  exceptions,  taken  on  the  trial  of  the  cause,  states 
that  the  plaintiff,  in  order  to  prove  the  issues  joined,  called  C.  A. 
AVarren  as  a  witness,  who,  after  being  sworn,  stated  that  the  fol- 
lowing agreement  was  entered  into  between  the  plaintiff  and  one 
Spring,  to  wit: 

Cases  Citing  Text.  passes  title  to  purchaser  without  notice, 

(a)    Vendee,  who  rightfully  acquir-  for  valuable  consideration.    Attaching 

ed  possession  of  goods,  although  he  creditor  of  vendee  occupies  same  posi- 

has  not  completed  his  purchase  and  is  tion  as  bona  fide  purchaser.    Van  Duz- 

liable  to  action  of  replevin  by  vendor,  or  v.  Allen  90  111.  499,  502. 
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"  This  day  delivered  to  Alpheus  Spring,  Jr.,  one  dearborn  or 
one-horse  wagon,  with  the  harness  belonging  to  the  same;  the 
wagon  being  valued  at  $80.00,  the  harness  at  $15.00.  Also 
delivered  to  said  Spring  one  brown  horse,  called  Wig,  valued  at 
$65.00=$160.  For  all  of  which  said  property,  said  Spring  has 
given  me  his  notes,  one  calling  for  $80.00,  due  five  months  from 
this  date;  the  other  calling  for  $80.00,  and  due  seven  months 
from  this  date.  The  above  specified  property  when  paid  for  by 
discharging  the  notes  aforesaid,  to  be  considered  as  the  property 
of  said  Spring,  and  this  instrument  or  meinorandum  to  be  a  per- 
fect bill  of  sale  for  the  same;  but  until  the  payment  of  the 
$160.00  by  discharging  the  two  notes  aforesaid,  this  instrument 
is  to  operate  as  a  license  for  the  use  of  said  property.  Given 
under  my  hand  this  7th  day  of  May,  1S38,  in  presence  of, 

I.  N.  Morris,  [seal.] 

"  To  be  left  with  L.  "W.  Brown  for  safe  keeping. 

"I.  N,  Morris.     A.  Spring,  Jr." 

Said  witness  also  stated  that,  at  the  same  time,  the  two  notes, 
mentioned  in  the  memorandum  signed  by  Morris,  were  delivered 
to  the  23laintiff.  The  notes  and  memorandum  were  then  read  to 
the  jury. 

L.  W.  Brown  testified  that  at  the  time  of  the  execution  of  said 
memorandum,  it  was  delivered  to  him  for  safe  keeping; — that 
afterwards,  in  the  month  of  Jul}'  or  August,  1838,  said  Spring  ran 
away  from  said  county  of  Hancock,  taking  the  property  described 
in  the  plaintiff's  declaration,  it  being  the  same  wagon  and  harness 
referred  to  in  the  said  memorandum;  that  said  witness 
[*530]  and  the  defendant  followed  said  Spring,  and  on  the  same 
day,  came  up  with  him  in  Macomb,  in  McDonough  coun- 
ty, where  said  defendant  purchased  the  wagon  and  harness  from 
said  Spring,  in  part  satisfaction  of  the  demand  which  said  defend- 
ant had  on  said  Spring;  that  said  defendent  then  immediately 
brought  said  property  to  said  Hancock  county,  where  it  was 
replevied  by  said  plaintiff;  that  said  witness  and  defendant, while 
on  the  pursuit  as  aforesaid,  spoKC  together  of  said  memorandum, 
but  they  did  not  speak  of  the  contents  thereof;  that  Spring  and 
defendant  came  to  Hancock  county  together,  about  the  same  time, 
and  worked  together,  and  the  defendant  always  spoke  of  Spring 
as  a  man  worthy  of  credit.  This  was  all  the  evidence.  The  court, 
on  motion  of  the  defendant,  instructed  the  jury  to  find  for  the 
defendant  as  in  case  of  a  non-suit;  to  which  the  plaintiff  except- 
ed, and  brought  the  cause  to  the  court  by  writ  of  error.  The 
error  assigned  is  the  instruction  of  the  court. 

1. 1^.  Morris,  at  this  term  of  the  court,  moved  for  a  supersedeas. 

Smith,  Justice:  This  is  the  second  time  this  application  has 
been  made  to  the  court.  At  the  last  term  of  the  court  we  refused 
the  motion  for  a  supersedeas^  as  will  appear  by  the  records. 
It  is  not  to  be  supposed  that  counsel  intend  to  trifle  with  the 
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court;  but  we  would  suggest  whether  it  is  not  their  duty  to  know 
the  situation  of  their  causes,  so  that  the  time  of  the  court  may 
not  be  taken  up  by  business  which  has  been  once  disposed  of. 
The  motion  is  denied. 

Motion  denied. 


Caleb  Stone  et  al.  v.  William  Manning. 
Error  to  Madison. 

1.  Partnehship— /ra!?<(Z — remedy  at  law.  A  bill  in  chancery  alleged,  that 
a  copartnership  originally  existed  between  the  complainant  and  S.  and  G.,  the 
complainant  being  merely  a  nominal  partner,  and  receiving  an  annual  salary 
of  fifteen  hunered  dollars  for  his  services ;  and  that  this  co-partnership  was 
dissolved,  and  the  effects  of  the  firm  transferred  to  a  new  firm  composed  of  S. 
and  G.  and  that  the  complainant  took  from  S.  and  G.  a  bond  of  indemnity  to 
save  him  harmless  against  debts  of  the  old  firm ;  and  that  S.  and  G.  had  fraud- 
ulently assigned  their  goods  to  one  D.  The  bill  further  alleged,  that  the 
complainant  had  been  compelled  to  expend  large  sums  of  money  in  payment  of 
debts  of  the  firm.  The  bill  prayed  that  the  conveyances  to  D.  might  be  set 
aside  as  fraudulent  and  void ;  and  that  the  effects  of  the  new  firm  might  be 
applied  to  liquidate  his  claims  against  S.  and  G.  for  money  advanced  by 

him  in  payment  of  the  debts  of  the  old  firm:  Held,  that  he  had  no  [*531] 
preference  in  payment  out  of  the  effects  of  the  new  firm;  and  that  his 
remedy  was  at  law,  and  not  in  equity.  Held,  also,  that  if  the  complainant  had 
paid  debts  of  the  old  firm,  he  was  no  more  than  a  simple  contract  creditor  of 
S.  &  G.,  having  paid  money  on  their  account,  and  to  their  use,  for  w-hich  his 
remedy  at  law  was  ample  and  perfect. 

2.  Creditor's  Bill — return  nulla  bona  pre-requisile.  Before  a  creditor 
can  ask  the  aid  of  a  court  of  chancery,  to  set  aside  a  conveyance  made 
by  his  debtor,  to  secure  other  creditors,  on  the  ground  of  fraud,  he  must 
first  have  established  his  claim  against  the  debtor,  by  judgment  in  a  court 
of  law,  and  made  efforts  to  obtain  satisfaction  of  the  judgment  by  execu- 
tion,   (a) 

[The  record  in  this  cause  is  very  voluminous,  and  a  full 
abstract  of  it  would  occupy  more  space  than  can  well  be  given 
to  it;  and  at  the  same  time  it  would  not  throw  any  more  light 
upon  the  points  decided  by  the  court.  For  these  reasons  it  has 
been  omitted.  The  reporter  has  been  furnished  with  the  able 
brief  of  Messrs.  Cowles  and  Krum,  and  has  inserted  so  much  of 
it  as  relates  to  the  points  decided  by  the  court;  and  omitted  the 
remainder.] 

This  cause  was  heard  in  the  court  below,  at  the  February  term, 
1840,  before  the  Hon.  Sidney  Breese.  The  bill  was  taken  ^j>r6> 
cotifesso  in  that  court,  and  a  decree  entered  in  favor  of  the  com- 
plainant, in  conformity  with  the  prayer  of  his  bill. 

The  cause  was  brought  to  this  court  by  writ  of  error. 

Cases  Citing  Text.  creditor  must  exhaust  his  remedy  at 

(a)    Bill  for  specific  performance  law  before  he  can  come  into  chancery 

lies  to  enforce  purchaser's  payment  to  reach  equitable  assets  or  set  aside 

for  land,  although  vendor  has  action  fraudulent  conveyance,  enforced.    Mc- 

for  purchase  money  at  law.    Andrews  Connel    v.   Dickson  48  111.   99,    109; 

V.  Sullivan,  2  Gil.  327,  332.     Rule  that  Goembel  v.  Arnett  100  111.  34,  42. 
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A.  CowLES  and  J.  M.  Krum,  for  the  plaintiffs  in  error.  The 
case  made  by  the  bill  is  not  such  as  to  authorize  a  court  of  equity 
to  assume  jurisdiction,  for  the  purpose  of  compelling  a  discovery, 
or  granting  relief. 

L  1.  Because  the  complainant  was  not  an  actual  partner  of 
Stone,  Manning  &  Co. 

2.  Complainant  has  no  lien  on  the  effects  of  Stone,  Manning 
&  Co.,  nor  on  the  effects  of  the  tirm  of  Stone  &  Co. 

And  under  the  first  head  I  propose  to  consider  what  constitutes 
a  copartnership. 

To  render  a  partnership  complete,  a  communion  of  profits  and 
loss  is  essential.     3  Kent  Com.  2. 

The  copartnership  may  be  public  or  private,  by  agreement  or 
by  tacit  consent. 

An  implied  or  presumptive  assent,  is  equal  to  an  express  agree- 
ment. 

A  joint  possession  has  not  per  se  the  effect  to  make  the  posses- 
sors partners. 

A  partnership  may  legally  subsist  as  between  individuals  and 
the  world,  and  yet  not  as  between  the  individuals  themsehes. 
Gow  11. 

Partnerships  are  of  three  kinds,  ostensible,  dormant,  and  nomi- 
nal.    Gow  11. 

II.  Manning  was  a  nominal  partner. 

1.  Being  a  nominal  partner,  he  cannot  control  the  assets  of  the 
concern.     Gow  126,  127 ;  4  Vesey  756. 
[*532j      2.  The  assets,  as  shown  by  the  bill,  were  transferred  to 
Stone  &  Glover,  with  complainant's  assent. 

3.  Complainant  fails  to  identify  the  assets  of  S.  M.  &  Co. 

4.  Complainant  disclaims  ever  having  had  any  control ;  how 
control  now? 

5.  Complainant  admits  that  the  whole  capital  stock  was  fur- 
nished by  Stone  &  Grover. 

6.  There  never  was  any  joint  property.  Gow  254,  255;  5 
Yesey  189. 

7.  Being  simple  creditor  merely,  complainant  is  not  entitled 
to  the  relief  sought.  2  Johns.  Ch.  R.  296;  4  Johns.  Ch.  R.  305; 
1  Paige  305,  637,  168;  3  Paige  311;  Eden  on  Inj.  220. 

III.  Under  the  second  head,  how  can  the  complainant  acquire 
any  control  over  the  assets  of  S.  M.  &  Co.,  or  of  Stone  &  Co.? 
In  no  way. 

1.  Because  the  property  of  Stone,  Manning  &  Co.  was  trans- 
ferred bona  fide  to  Stone  &  Co.,  and  all  the  interest  and  control 
of  com])lainant,  if  he  ever  had  any,  passed  with  the  property  to 
Stone  &  Co.,  and  they  thus  became  the  sole  owners  thereof. 
Gow  261,  568;  6  Yesey  127;  10  Yesey  347._ 

2.  It  appears  from  the  showing  of  complainant,  that  the  effects 
of  Stone,  Manning  &  Co.  have  become  so  mingled  with  the  effects 
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of  Stone  &  Co.,  that  they  cannot  be  separated;  he  is,  therefore, 
precluded  from  having  specific  relief.  3  Cond.  Eng.  Ch.,  title 
JPartnekship,  652. 

3.  It  is  good  ground  of  demurrer  that  complainant  has  a 
remedy  at  law.     Cooper  189. 

IV.  It  appears,  opon  the  face  of  the  bill,  that  the  complainant's 
demand  or  cause  of  action  is  properly  cognizable  in  a  court  of  law. 

1.  It  is  a  fundamental  rule,  in  equity  pleading,  that  the  bill 
must  state  a  case  within  the  appropriate  jurisdiction  of  a  court  of 
equity. 

2.  A  court  of  equity  cannot  act  except  upon  its  own  intrinsic 
authority,  in  matters  of  jurisdiction;  and 

3.  Though  consent  may  cure  many  errors  and  irregularities, 
still  it  cannot  confer  jurisdiction.  Story's  Equity  PI.  8;  Cooper's 
Eq.  10,  11. 

4.  If  the  remedy  at  law  exists,  a  court  of  equity  will  not  stop 
to  consider  whether  it  will  subject  the  party  to  inconvenience  or 
hazard. 

5.  It  is  the  existence  of  the  remedy  at  law,  not  the  extent  of 
pecuniary  satisfaction  by  execution,  which  must  settle  the  ques- 
tion of  jurisdiction. 

6.  Is  the  right  to  recover  in  this  case,  at  law,  coextensive  to  the 
relief  sought  in  equity;  i.  e.  could  the  complainant  recover  a 
judgment  as  large  at  law  against  Stone  &  Glover,  as  he  could  by 
bill  in  equity? 

7.  The  bond  which  is  recited  and  made  part  of  the  bill  dis- 
covers the  remedy  at  law,  and  the  extent  of  that  remedy. 

8.  It  is  commensurate  to  the  complainant's  demand. 

9.  The  remedy  at  law  is  not  local,  it  can  be  enforced  *533] 
wherever  the  defendants  may  be  found. 

10.  A  court  of  equity  will  not  stop  to  enquire  as  to  the  mode, 
time,  and  place  of  enforcing  the  legal  remedy  disclosed  by  the 
bill. 

11.  If  the  legal  remedy  is  apparent,  the  party  having  the 
remedy,  is  left  to  pursue  it  in  his  own  way. 

12.  The  complainant's  remedy  at  law,  i.  e.  his  right  to  recover 
against  Stone  &  Glover,  is  not  doubtful;  the  only  doubt  which  the 
bill  discloses  is  as  to  the  satisfaction  of  any  judgment  the  com- 
plainant might  recover  of  defendants. 

13.  Courts  of  equity  will  not  assume  jurisdiction  where  courts 
of  law  are  sufficient  for  the  purposes  of  justice.  Story's  Equity  PL 
373;  Mitford's  Ph  123;  Cooper's  Eq.  124. 

14.  Was  any  discovery  necessary  to  establish  the  complainant's 
right?  We  contend  not.  Story's  Eq.  PI.  377;  Cooper's  Eq.  123; 
6  Vesey  136. 

The  property  of  a  debtor  fraudulently  conveyed  away,  cannot  be 
reached  by  a  bill  in  equity  against  the  holder,  until  a  judgment  has 
been  obtained  against  the  debtor.    A  judgment  creditor  only  can 
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seek  such  relief.  2  Johns.  Ch.  K.  296;    4  Johns.  Ch.  R.  305;    1 
Paige  168,  305,  637;  3  Paige  311;  2  Edwards  197. 

Justin  Butterfield,  was  also  for  the  plaintiffs  in  error.  S.  T. 
Logan  and  Wm.  Maktin,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  It  is 
unnecessary  in  this  case  to  do  more  than  briefly  state  some  of  the 
facts  disclosed  in  the  complainant's  bill  to  show  that  he  is  not 
entitled  to  the  relief  sought. 

It  appears  that  a  copartnership  originally  existed  between  the 
complainant  and  Stone  &  Glover;  the  complainant  being  merely 
a  nominal  partner,  and  receiving  an  annual  salary  of  $1,500.  That 
this  copartnership  was  dissolved,  and  the  effects  of  the  firm  car- 
ried and  transferred  to  a  new  firm,  under  the  name  of  Stone  & 
Co.,  composed  of  Stone  &  Glover,  and  that  the  complainant  took 
from  Stone  &  Glover  a  bond  of  indemnity,  to  save  him  harmless 
against  the  debts  due  by  the  old  firm.  It  also  appears  that  Stone 
&  Glover  have  assigned  a  part  of  their  copartnership  property  to 
the  defendant,  Griggs,  to  pay  certain  debts.  The  complainant 
alleges  that  this  assignment  was  fraudulent. 

The  complainant  now  seeks  to  have  the  effects  of  the  new  firm 
applied  to  the  payment  of  his  claim  alleged  to  have  originated  by 
his  payment  of  debts  of  the  old  firm,  which  he  alleges  he  has 
paid,  and  for  his  expenses  connected  with  his  efforts  to  make  set- 
tlement and  payment  of  the  debts  alleged  to  have  been  extin- 
guished by  him;  such  application  of  the  effects  of  the  new  firm  to 
be  made  to  the  payment  of  his  claim,  to  the  exclusion  of 
[*534]  other  creditors  of  the  firm  of  Stone  &  Co.,  for  whose  bene- 
fit the  assignment  is  intended,  but  which  complainant 
alleges  is  fraudulent  and  void  as  to  him. 

In  the  consideration  of  the  case,  it  will  be  apparent  from  the 
complainant's  statement,  that  he  has  no  preference  of  payment,  in 
equity,  for  the  moneys  he  may  have  voluntarily  paid  on  account 
of  his  liabilities  under  the  old  firm,  out  of  the  property  of  the 
new  firm.  Against  the  new  firm  he  can  have  no  possible  claim, 
on  account  of  previous  transactions  of  the  old  fii-m.  Even  the 
effects  of  the  old  firm  were  merged  in  the  new,  and  on  these  he 
has  no  lien  whatever.  If  he  has  paid  debts  of  the  old  firm,  he  is 
no  more  than  a  simple  contract  creditor  of  Stone  &  Glover,  having 
paid  moneys  on  their  account,  and  to  their  use,  and  for  which  his 
remedy  at  law  is  ample  and  perfect.  But  it  is  still  more  clear, 
that  he  must  first  establish  his  claim  against  Stone  &  Glover,  aris- 
ing out  of  the  alleged  payment,  by  a  judgment  at  law,  and  have 
made  efforts  to  obtain  satisfaction  by  execution,  before  he  could 
ask  the  aid  of  a  court  of  equity,  to  interfere,  and  to  set  aside  con- 
veyances of  the  debtors,  alleged  to  be  fraudulent,  to  secure  the 
payment  of  other  creditors'  claims. 

"  Tliereare  two  classes  of  cases  where  a  plaintiff  is  permitted  to 
come  into  this  court  (Court  of  Chancery  in  New  York),  for  relief, 
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after  he  has  proceeded  to  judgment  and  execution  at  law  without 
obtaining  satisfaction  of  his  debt.  In  the  one  case,  the  issuing  of 
the  execution  gives  to  the  plaintiff  a  lien  upon  the  property,  but 
he  is  compelled  to  come  here  for  the  purpose  of  removing  some 
obstruction  fraudulently  or  inequitably  interposed  to  prevent  a 
sale  on  execution ;  in  the  other  case,  the  plaintiff  comes  here  to 
obtain  satisfaction  of  his  debt  out  of  property  of  the  defendant, 
which  cannot  be  reached  by  execution  at  law.  In  the  latter  case, 
his  right  to  relief  here,  depends  upon  the  fact  of  his  having 
exhausted  his  legal  remedies,  without  being  able  to  obtain  satis- 
faction of  his  judgment.  In  the  first  case,  the  plaintiff  may  come 
into  this  court  for  relief  immediately  after  he  has  obtained  a  lien  on 
the  property,  by  the  issuing  of  an  execution  to  the  sheriff  of  the 
county  where  the  same  is  situated,  and  the  obstruction  being 
removed,  he  may  proceed  to  enforce  the  execution,  by  a  sale  of 
the  property,  although  an  actual  levy  is  propably  necessary  to 
enable  him  to  hold  the  property  against  other  execution  credi- 
tors, or  bona  fide  purchasers,"  {Beck  v.  Burdette,  1  Paige  Oh.R. 
308). 

The  same  principles  are  recognized  in  Johnson's  Chancery 
Reports  (2  Johns.  Ch.  R.  144,  296;  4  Johns.  Ch.  R.  577), 
and  numerous  other  English  and  American  cases  to  which  they 
refer. 

The  present  is  not  a  case  of  copartners  asking  to  have  an  account 
taken  of  the  copartnership  effects  and  debts,  and  a  settle- 
ment decreed  between  them,  but  of  a  person  who  was  only  [*535] 
a  nominal  partner  in  one  firm,  asking  to  have  the  property 
of  a  new  and  different  firm  applied  to  the  payment  of  claims 
alleged  to  have  grown  out  of  the  previous  liabilities  of  the  old 
firm,  without  having  first  established  any  legal  claim  against  the 
new  firm,  or  indeed  doing  so  against  the  partners,  other  than  him- 
self, of  the  old  firm. 

But  it  is  most  evident  that  the  complainant  is  not  without  entire 
and  adequate  relief  at  law. 

He  has  a  perfect  remedy  on  the  indemnity  bond,  and  although 
one  of  the  obligors  may  reside  out  of  the  state,  still  he  may  pro- 
ceed against  those  who  reside  here,  and  against  those  who  may 
reside  elsewhere,  in  the  places  of  their  residence,  or  he  may  jDro- 
ceed,  under  the  attachment  law,  against  such  as  are  non-resi- 
dents. 

For.  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  the  bill  dismissed  for  want  of 
equity  on  its  face. 

Judgment  reversed. 

Note.  In  this  cause  motions  were  made  for  a  rehearing,  and  for  leave  to 
amend  the  bill,  which  were  both  overruled. 
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John  W.  Eldeedge  et  al.  v.  Norman  Huntington. 
Error  to  Cook. 

1.  Witness — objection  for  interest.  Quere.  Whether  an  objection  to  a  M-it- 
ness  for  the  plaintiff,  on  account  of  his  being  the  security  for  costs,  should  not 
be  made  before  trial. 

2.  Non-suit — no  bar.  Where  a  justice  of  the  peace  entered  judgment  of 
nonsuit  against  a  plaintifE,  when  the  defendant  prayed  a  judgment  in  bar,  and 
he  afterwards  erased  the  word  "  nonsuit  "  at  the  request  of  the  defendant,  but 
subsequently  restored  it,  and  testified  that  he  intended  to  enter  a  judgment  of 
nonsuit:  Held,  that  the  judgment  and  proceedings  were  no  bar  to  a  subse- 
quent suit  for  the  same  cause  of  action. 

3.  Finding  op  facts — by  court,  on  trial  on  merits — strong  case  to  disturb. 
After  a  trial  on  the  merits,  the  reasons  for  disturbing  a  judgment  rendered  on 
a  finding  after  all  the  testimony  had  been  heard  by  the  court,  to  w^hicli  a  deci- 
sion of  the  facts  as  well  as  the  law  were  submitted,  should  be  very  strong  and 
urgent. 

This  was  an  action  of  assumpsit  commenced  by  the  defendant 
in  error,  against  the  plaintiffs  in  error,  before  Henry  L.  Rucker, 
Esq.,  a  justice  of  the  peace  of  Cook  county.  The  justice  ren- 
dered judgment  for  the  defendant  in  error,  for  the  sum  of  $74.65, 
and  costs,  from  which  an  appeal  was  taken  to  the  circuit  court  of 
Cook  county,  where  the  cause  was  tried  at  the  April  term,  1840, 
before  the  Hon,  John  Pearson,  without  a  jury.  The  judgment  of 
the  justice  was  affirmed  for  $77.25.   The  defendants  below  moved 

for  a  new  trial,  for  the  following  reasons: 
[*536]  "  1.  The  verdict  is  against  the  law,  and  against  the  evi- 
dence. 2.  Alonzo  Huntington,  who  was  admitted  as  a  wit- 
ness, and  who  was  a  principal  witness,  and  upon  whose  testimony 
the  verdict  must  have  been  given,  was  security  for  costs  in  this 
suit,  and  an  incompetent  witness,  which  was  not  known  to  the 
counsel  for  defendant,  till  after  the  trial;  the  paper  on  which  the 
security  was  written,  having  been  burned  with  Esquire  Rucker's 
docket  and  papers." 

The  defendants  below  also,  at  the  same  time,  filed  the  following 
affidavit,  to -wit: 

"  On  the  twenty -fifth  day  of  April,  A.  D.  1840,  this  cause  came 
on  for  trial,  before  the  Cook  county  circuit  court,  and  defendant 
liled  a  motion  to  dismiss,  which  was  overruled  by  the  court,  and 
gave  notice  that  he  would  insist  upon  a  former  recovery  in  the 
case,  for  the  same  cause  of  action,  and  filed  his  plea  of  non  est 
factum,  duly  sworn  to.  The  plaintiff  called  Henry  L.  Rucker, 
who  testified  that  he  was,  on  the  23d  day  of  September,  1839,  an 
acting  justice  of  the  peace  in  said  county,  and  that,  on  that  day 
he  tried  said  cause;  and  that  on  said  trial,  a  note  was  produced  by 
said  plaintiff,  signed  Eldredge  &  Dyer,  for  the  sum  of  one  hun- 
dred dollars,  he  thinks,  payable  to  the  plaintiff,  on  which  was  due, 
about  the  sum  of  sixty  dollars;  the  defendant  pleaded  former 
recovery  in  bar,  for  the  same  cause  of  action; — recollects  about 
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sixty  dollars  was  due  on  said  note,  and  that  former  recovery  was 
pleaded.  Said  note  was  destroyed  in  the  fire  in  Chicago,  in  Octo- 
ber last,  with  other  papers,  and  the  docket  of  the  witness.  The 
note  was  in  the  handwriting  of  Dr.  Dyer.  Plaintiff  called  F.  A. 
Howe,  who  was  a  justice  of  the  peace,  and  produced  his  docket, 
which  is  in  the  following  words  and  figures,  to-wit: 

"  '  JSTorman  Huntington  v.  John  W.  Eldredge  and  Charles  Y. 
Dyer.  Demand,  $61.08.  Assumpsit.  December  4th,  A.  D.  1838, 
summons  issued  to  S.  J.  Lowe,  Constable,  returnable  December 
14th,  at  10  o'clock,  A.  JVI.  December  12th,  summons  returned, 
served  by  reading  to  both  defendants.  Constable's  fees  80.60, 
December  14th,  cause  called,  defendant  Eldredge  in  court;  plain- 
tiff not,  nor  any  person  for  him.' 

"  '  The  plaintiff's  declaration,  being  on  the  following  promis- 
sory note,  to-wit:  "  Chicago,  December  15,  1836.  One  day  after 
date,  we  promise  to  pay  to  Norman  Huntington,  or  his  order,  the 
sum  of  one  hundred  dollars,  for  value  received,  with  interest  at 
ten  per  cent.  Eldredge  and  Dyer."  To  which,  defendant,  Eld- 
redge, pleads  non  est  fcictum,  and  after  being  duly  sworn,  did 
depose  and  say,  that  he  did  not  execute  the  note  declared  upon, 
nor  was  said  note  given  in  the  course  of  the  partnership  deal, 
neither  did  he  assent  to  have  his  name  to  said  note,  but  did  act- 
ually refuse  so  to  do,  previous  to  the  execution  of  the  same,  and 
thereof  prays  judgment  of  nonsuit,  which  is  sustained  by  me, 
and  judgment  rendered  against  the  plaintiff  for  costs  of 
suit.'  The  said  witness  said  he  knew  Eldredge  and  D_yer,  [^537] 
in  1836,  and  that  they  were  in  partnership  in  the  practice 
of  medicine  before,  and  at,  and  after,  the  date  of  said  note;  that 
the  note  described  in  his  docket,  was  the  note  sued  on  before  Esqr. 
Rucker;  saw  the  note  on  the  trial  before  Esqr.  Rucker,  and  knew 
it  to  be  the  same ;  that  the  note  and  signature  of  Eldredge  and 
Dyer  were  in  the  handwriting  of  Charles  Y.  Dyer.  On  cross-ex- 
amination, he  stated  it  was  the  same  note  sued  on  before  him; 
that  he  first  entered  judgment  of  nonsuit,  and  believed  that,  at 
the  time,  to  be  the  proper  judgment;  that  several  hours  afterwards, 
Mr.  Skinner,  attorney  for  Eldredge,  desired  him  to  enter  judg- 
ment on  the  merits;  and  accordingly  he  struck  out  the  words  'a 
nonsuit;'  that  at  the  trial  of  the  cause  before  Rucker,  he  added, 
after  the  words  'judgment,'  the  words  'of  nonsuit;'  and  that  the 
judgment  he  intended  to  enter,  was  that  of  non-suit;  that  plaintiff 
did  not  appear  before  him  at  the  trial;  that  the  note  was  there, 
and  the  plea  of  non  est  factum  was  made  and  sworn  to  by 
defendant,  and  no  evidence  was  produced.  Witness  was  asked  by 
plaintiff,  if  he  knew  of  any  note  ever  having  been  so  executed  by 
defendants  before,  who  said  he  did  not,  and  knew  of  no  dealings 
by  them  as  partners,  except  in  the  practice  of  medicine;  but  there 
might  have  been.  Defendant  then  called  Mark  Skinner,  who 
testified,  that  he  was  the  attorney  of  said  defendant,  on  the  trial 
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before  Howe;  that,  on  the  same  day  of  trial,  a  few  hours  after,  he 
asked  Howe  to  let  him  see  the  entrj  of  judgment  in  his  docket, 
and  found  it  to  be  entered  for  a  nonsuit;  he  desired  the  justice  to 
strike  out  the  words  '  a  nonsuit,'  and  insert  judgment,  which  he 
did;  and  also,  that  he  prayed  judgment,  not  judgment  of  '  non- 
suit,' at  the  time  of  trial.  George  Manierre  being  called,  testified 
that  Dyer  and  Eldredge  were  partners  in  the  practice  of  medicine, 
in  and  before,  and  after  the  month  of  December,  A.  D.  1S36; 
that  he  had  an  impression  that  he  had  heard  something  from 
somebody,  respecting  the  matter  in  controversy,  and  that  Dyei- 
and  Eldredge  were  interested  in  the  purchase  of  real  estate;  had 
no  distinct  recoJlection  from  what,  or  from  whom,  Sidney  Abell 
being  called,  said  that  he  was  absent  in  December,  A.  D.  1836; 
left  Chichgo  in  the  fall,  and  did  not  return  till  after  December; 
knew  of  Eldredge  and  Dyer  being  partners,  or  supposed  they  were ; 
he  had  seen  them  in  the  office,  before  he  left  as  aforesaid ;  knew 
notliing  of  their  being  partners  in  any  other  transactions,  except 
in  the  practice  of  medicine.  Plaintiff  then  called  Alonzo  Hunt- 
ington, who  testified  that  defendants  were  in  partnership,  at  the 
time  of  the  execution  of  the  note;  that  he  knew  them  to  have 
been  interested  in  the  purchase  and  sale  of  real  estate,  in  1836, 
but  never  knew  them  to  execute  notes  in  their  partnership  name; 
thinks  they  were  interested  in  such  real  estate  as  partners,  but  did 
not  know  of  their  so  being.  On  cross  examination,  states 
[*538]  that  Eldredge's  name  did  not  appear  in  the  papers.  In 
answer  to  a  question  from  defendants,  '  What  have  you 
heard  plaintiff  say  about  said  notes?'  he  said  he  had  heard  plaintiff 
say,  note  was  given  for  money  borrowed  by  Dyer;  that  defend- 
ants were  both  present  at  the  time  of  execution  of  the  note,  and 
both  assented  to  it;  that  they  owned  a  claim  together,  which  plain- 
tiff talked  of  purchasing,  and  that  if  he  concluded  so  to  do  on 
seeing  the  same,  the  money  borrowed  by  Dyer  was  to  be  in  part 
payment  for  the  said  claim.  Which  was  the  substance  of  all  the 
testimony  given  in  this  cause,  and  thereupon  the  court  rendered 
judgment  for  the  plaintiff  for  $74. 

Grant  Goodeicit." 
"Sworn  to  and  subscribed  before  me,  ) 
this  2d  day  of  May,  A.  D.  1840.      V 
R.  J.  Hamilton,  Clerk.^^       ) 

It  was  agreed  between  the  parties,  that  said  affidavit  should  be 
taken  and  used  as  part  of  the  record  in  this  cause,  and  that  the 
same  force  and  effect  should  be  given  to  the  same,  as  if  the  judge 
had  signed  the  same  as  a  bill  of  exceptions.  The  court  overruled 
the  motion  for  a  new  trial,  and  the  cause  was  removed  to  this 
court  by  writ  of  error. 

The  following  errors  are  assigned  by  the  plaintiff  in  error,  to 
wit: 
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''  The  plea  and  proof  of  former  recovery  was  a  full  defence  and 
bar  to  said  action. 

"The  judgment  is  for  a  greater  sum  than  was  proved. 

"  The  court  erred  in  giving  judgment  for  plaintiff  below. 

"  The  court  erred  in  overruling  the  motion  for  a  new  trial." 

Giles  Spring  and  Grant  Goodrich,  for  the  plaintiffs  in  error. 
If  a  cause  be  submitted  to  the  justice  after  hearing  proofs,  it  is 
not  then  in  the  power  of  the  justice  to  nonsuit  the  plaintiff.  His 
determination  is  equivalent  to  the  verdict  of  a  jury,  and  judgment 
thereon ;  and  though  he  may  call  his  judgment  a  judgment  of  non- 
suit, and  enter  it  accordingly,  yet,  in  law,  it  will  be  deemed  a 
judgment  for  the  defendant;  and  will  be  a  bar  to  subsequent 
action.  Eiwell  v.  McQueen,  10  Wend.  519;  11  Johns.  457;  R. 
L.  388,  §  6,  390,  §  9;  Gale's  Stat.  404, 405. 

Justin  Butterfield  and  Alonzo  Huntington,  for  the  defend- 
ant in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  We  see  no 
sutticient  reason  for  reversing  the  judgment. 

The  testimony,  whatever  conflict  may  be  supposed  to   have 
existed  in  it,  appears  to  have  been  weighed  and  decided  by  the 
court  below.    The  supposed  interest  in  the  witness,  Hunt- 
ington, does  not  appear  to  have  been  established;  and  if  it  [*539] 
had,  we  very  much  doubt  whether  it  is  not  an  objection 
brought  forward  at  too  late  a  stage  of  the  proceedings. 

The  objection,  after  trial,  is,  we  are  inclined  to  believe,  too  late. 
After  a  trial  on  the  merits,  the  reasons  for  disturbing  a  judgment 
rendered  on  a  finding  after  all  the  testimony  has  been  heard  by  the 
court,  to  which  the  decision  of  the  facts,  as  well  as  the  law,  is 
submitted,  should  be  very  strong  and  urgent.  Ample  justice 
seems  to  have  been  done  in  this  case. 

The  judgment  is  affii'med,  with  costs. 


Judgnnent  a-fflrmed. 


Edward  E.  Hunter,  impleaded,  &c.,  v.  Silas  W.  Sherman,  who 

sues  for  the  use  of  Gurdon  S.  Hubbard  et  at. 

Error  to  the  Municipal  court  of  the  City  of  Chicago. 

1.  ]\IUNicrPAL  COURT— The  mnncipal  court  of  the  city  of  Chicago  was  a 
superior  court  of  general  jurisdiction;  and  its  jurisdiction  will  be  presumed 
until  the  contrary  is  made  to  appear,     (a) 

2.  Replevin  'BOmo— declaration  in  action  on.  In  an  action  upon  a  replevin 
bond,  it  is  not  necessary  for  the  plaintiff  to  aver,  in  his  declaration,  that  a  writ 
of  retorno  hahendo  had  been  issed.    {b) 

Cases  Citing  Text.  affirmatively  appear  to  give  court  juris- 
(a)  Circuit  court  will  be  presumed  diction.  Kenny  v.  Greer,  13  111.  432, 
to  have  jurisdiction  until  contrary  446.  See  notes  under  Beaubieu  v. 
appears.  When  process  is  sent  to  Brinckerhoff,  ante  269. 
foreign  county,  facts  authorizing  it  to  (6)  Rule  stated  in  head  note  en- 
be  sent  to  such  county  need  not  forced.  Peck  v.  Wilson  22  111.  205. 
[35— Scam.     Yol.  2.] 
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3.  Replevin  bond — sufficient.  A  breach  in  a  declaration  on  a  replevin  bond, 
which  states  the  judgment  of  the  court  in  favor  of  the  defendant  in  replevin, 
and  that  a  return  of  the  goods  was  ordered  and  adjudged  to  him;  and  that  the 
plaintiff  in  replevin  refused  and  neglected  to  return  them,  according  to  such 
order  and  adjudication,  is  sufficient. 

4. (tllegation  of  breach.    The  rules  of  pleading  do  not  require, 

in  an  action  upon  a  replevin  bond,  that  the  breach  should  be  alleged  in  broader 
terms  than  those  used  in  the  condition  of  the  bond. 

5. .    Semble,  That  in  an  action  upon  a  replevin  bond,  it  is 

not  necessary  that  a  breach  should  be  forma-Uy  assigned ;  but  the  plaintiff  will 
be  entitled  to  recover,  if  a  sufficient  breach  otherwise  appear. 

6.  Judgment — against  one  served,  another  notproper.  The  rendering  judg- 
ment against  one  defendant,  when  the  other  defendant  has  not  been  served 
with  process,  is  distinctly  authorized  by  the  practice  act. 

7.    amended  by  remittitur,   cures  original  excess.    Where  in  an  action 

of  debt  upon  a  replevin  bond,  judgment  was  rendered,  in  damages,  for  a 
greater  amount  than  the  ad  damnum  laid  in  the  declaration ;  and  after  a  writ 
of  error  brought,  the  judgment  was  amended,  by  remitting  the  excess  of 
damages,  and  entering  the  Judgment  in  debt :  Held,  that  the  amendment  cured 
the  error  in  the  original  judgment,     (c) 

8.  Statute  op  Jeofails — curing  technical  error.  Objections  cannot  be 
sustained,  on  error,  to  a  judgment  rendered  in  an  action  on  a  replevin  bond, 
because  there  was  no  averment  in  the  declaration,  that  the  plaintiff  was  sheriff , 
or  that  the  bond  was  taken  in  a  replevin  suit,  or  that  the  goods  were  replevied, 
or  of  the  interest  of  the  defendants  in  replevin  in  the  goods  replevied,  or  of 
special  damage  to  the  plaintiff,  or  that  the  plaintiff  declares  for  damages  only, 
or  that  the  persons  for  whose  use  the  suit  was  brought  were  the  defendants  in 
replevin,  or  because  the  damages  are  laid  as  sustained  by  the  officer  in  whose 
name  the  suit  is  brought,  or  that  there  is  no  averment  of  the  commencement 
of  the  replevin  suit.  Such  objections  is  purely  technical,  and  are  mostly 
cured  by  the  statute  of  jeofails,    {d) 

The  defendants  below  bound  themselves  in  a  bond  of 
[^540]  $400,  to  the  plaintiff  below,  now  defendant  in  error,  styl- 
ing him  thus,  "  Silas  "W.  Sherman,  Sheriff'  of  Cook  coun- 
ty, Illinois,"  conditioned  as  follows: 

"That  whereas,  the  above  bounden  Abraham  A.  Markle  is 
about  to  sue  out  a  writ  of  replevin  from  the  office  of  the  clerk  of 
the  circuit  court  of  Cook  county,  Illinois,  to  replevy  certain  goods 
and  chattels,  to  wit:  ten  beds,  with  straw  beds  and  bedsteads,  and 
bedding.  Now,  if  said  A.  A.  Markle  shall  prosecute  his  said 
suit  to  effect,  and  without  delay,  and  make  return  of  the  said 
goods  and  chattels,  if  return  thereof  shall  be  awarded,  and  shall 
save  and  keep  harmless  said  Silas  W.  Sherman,  in  replevying 
said  goods  and  chattels,  then  this  obligation  to  be  void,"  &c. 

The  defendant  in  error  instituted  a  suit  on  said  bound  in  the 
municipal  court  of  the  city  of  Chicago,  and  alleged  the  following 
breaches,  to  wit: 

In  the  first  count: 

"And  the  said  plaintiff  in  fact  avers,  that  said  Markle,  though 
often   requested,   did  not   return   the  said  goods  and  chattels, 

(c)    Circuit  court  may  amend  cleri-  ner  v.  Mullen,  11  111.  57,  59. 
cal  error  in  final  judgment  upon  actual        {d)    See  R.  S.   1874,  Amendments 

or  constructive  notice  after  term,  at  and  Jeofails,  ch.  7;  S.  A:  C.'s  Stats. 

which  judgment  was  rendered.  O'Con-  p.  265;  Cothrain's  Stats.  (I882)p.  96. 


& 
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although  a  return  thereof  was  awarded  to  said  Hubbard  aud 
Jamison,  by  the  judgment  and  order  of  said  Cook  circuit  court, 
at  the  fall  term  thereof,  in  the  year  1836,  in  the  said  suit  of 
replevin,  of  the  said  Markle  against  the  said  Hubbard  and  Jami- 
son, for  the  recovery  of  the  said  goods  and  chattels  above  speci- 
fied; and  the  said  plaintiff  avers  it  was  the  same  suit  referred  to 
in  the  condition  of  the  said  writing  obligatory." 

In  the  second  count: 

"  And  the  said  plaintiff  saith,  that  afterwards,  to  wit,  on  the 

day  of  October,  in  the  year  1830,  at  the  fall  term  of  said 

court,  the  said  Hubbard  and  Jamison,  in  said  suit  or  action  of 
replevin,  then  and  there  obtained  a  judgment  in  said  Cook  circuit 
court,  against  the  said  Markle,  for  a  return  of  the  said  goods  and 
chattels,  and  also  for  the  costs  by  them  in  that  behalf  expended ; 
yet  the  said  Markle  did  not,  nor  would,  return  the  said  goods  and 
chattels,  although  often  requested,  to  said  Hubbard  and  Jamison; 
whereby  an  action  accrued  to  the  said  plaintiff,  to  have  and 
demand  of  and  from  the  said  defendants,  the  above  sum  of  money 
demanded,  for  the  use  of  said  Hubbard  and  Jamison,  according 
to  the  statute  in  such  case  made  and  provided,  and  according  to 
the  tenor  and  effect  of  said  writing  obligatory." 

The  breach  in  the  third  count  is  substantially  like  that  in  the 
second. 

The  fourth  count  is  on  the  bond,  without  setting  out  any  con- 
dition, and  the  breach  alleged  is  the  non-payment  of  the  four 
hundred  dollars. 

The  fifth  count  sets  forth  the  bond  in  substance,  and  the  [*541] 
condition  verbatim,  and  concludes  as  follows: 

"And  the  said  plaintiff  avers,  that  the  defendant  Markle, 
although  often  requested,  did  not,  nor  would,  return  the  said 
goods  and  chattels,  although  a  return  thereof  was  awarded  by  the 
judgment  of  the  said  Cook  circuit  court,  at  the  October  term 
thereof,  holden  in  Chicago,  in  the  said  county  of  Cook,  in  the 
said  suit  of  replevin,  of  the  said  Markle,  against  the  said  Hubbard 
and  Jamison,  for  the  recovery  of  the  said  goods  and  chattels,  as 
will  more  fully  appear  by  the  record  in  said  suit,  an  attested  copy 
whereof  is  now  here  to  the  court  shown." 

Process  was  served  on  Hunter  only,  against  whom  judgment 
was  rendered  by  default,  for  ^399.06,  in  damages,  at  the  July 
term,  1837.  The  cause  was  brought  to  this  court  by  MTit  of 
error. 

E.  G.  Ryan,  for  the  plaintiff  in  error,  contended:  I.  The 
declaration  would  have  been  bad  on  general  demurrer,  and  is 
therefore  bad  on  error. 

1st.  Because  it  does  not  appear  in  the  declaration,  that  the 
court  below,  which  is  a  court  of  limited  jurisdiction,  had  jurisdic- 
tion of  the  suit  below. 
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2d.  Because  there  is  no  sufficient  averment  of  the  commence- 
in  eut  of,  or  the  proceeding  or  judgment  in,  tlie  replevin  suit. 

3d.  Because  the  bond,  as  declared  on,  does  not  show  that  it 
was  taken  in  any  replevin  suit,  against  Hubbard  and  Jamison,  or 
any  other  person,  nor  is  there  any  averment  of  such  fact. 

4th.  Because  there  is  no  avennent  that  Sherman  was  sheriff 
of  Cook  county,  either  at  the  time  the  bond  was  given,  or  at  the 
commencement  of  the  action  in  the  court  below. 

5th.  Because  there  is  no  averment  that  the  goods  were 
replevied  out  of  the  possession  of  the  defendants  in  replevin,  or 
either  of  them. 

6th.  Because  there  is  no  averment  of  the  interest  of  the 
defendants  in  replevin,  or  either  of  them,  in  the  goods  replevied. 

7th.  Because  it  does  not  appear  by  the  declaration  to  whom 
return  of  the  goods  was  awarded,  in  the  replevin  suit. 

8th.  Because  there  is  no  averment,  that  a  writ  of  retorno 
hahendo  ever  issued  in  the  replevin  suit,  or  of  any  return  thereon 
made. 

9th.  Because,  as  the  bond  is  to  indemnify  the  sheriff,  and  he 
brings  the  action  and  lays  damages  by  himself  sustained,  he  was 
bound  to  assign  damage,  as  this  was  his  only  interest. 

10th.  Because  there  is  no  averment  that  Hubbard  and  Jami- 
son, for  w^hose  use  the  suit  below  purports  to  have  been  brought, 
were  the  defendants  in  replevin. 

11th.  Because,  although  all  the  counts  are  upon  a  penal  bond, 
yet  the  plaintiff  declares  for  damages  only;  the  declaration 
[*542]  in  debt,  assumpsit,  case,  trespass,  or  any  other  form  of 
action  known  to  the  law. 

12th.  Because,  although  the  plaintiff  declares  for  the  use  of 
Hubbard  and  Jamison,  he  lays  the  damages  as  sustained  by  him- 
self. 

II.  The  joinder  of  the  two  defendants  in  the  declaration,  while 
the  judgment  is  against  one  only;  this  is  error. 

1st.  Because  where  two  or  more  are  sued  jointl}^,  and  some 
of  the  defendants  only  are  served  with  process,  the  plaintiff  in  his 
declaration  should  state  the  fact  on  whom  process  has  been  served, 
and  on  whom  not,  and  declare  against  and  proceed  to  judgment 
as  against  all. 

2d.  Because,  on  the  face  of  the  record  in  this  cause,  the 
declaration  is  against  two  and  the  judgment  against  one  only, 
without  any  acquittal  or  non  pros,  as  against  the  other;  the 
judgment  being  general,  is  bad,  if  it  do  not  sustain  the  whole 
declaration. 

III.  The  cause  of  action,  if  the  declaration  be  held  good,  is 
debt,  whereas  the  judgment  is  for  damages  only ;  this  is  fatal. 

1st.  Because,  in  debt  on  bond,  the  judgment  must  be  for  the 
penalty,  which  is  the  debt,  and  costs. 

2d.  Because,  even  if  judgment  had  been  entered  for  the  pen- 
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alty,  a  judgment  afterwards  entered  for  the  damages  assessed, 
would  be  bad  in  error. 

IV.  The  damages  are  laid  at  $300,  the  judgment  is  for  $399.06 
damages. 

Damages  cannot  be  assessed  at  a  greater  amount  than  they  are 
laid  at  in  the  declaration;  and  if  judgment  is  entered  up  for  a 
greater  amount,  it  is  bad  on  error. 

Y.  The  judgment  is  entered  up  for  the  plaintiff,  and  cannot 
be  construed  for  the  use  of  Hubbard  and  Jamison. 

As  the  plaintiff  declared  for  the  use  of  others,  it  should  have 
been  in  form,  as  in  fact  for  their  use,  and  as  it  stands,  it  is,  under 
the  pleadings  in  the  court  below,  error. 

James  Turney,  was  also  for  the  plaintiff  in  error.  After  the 
writ  of  error  had  been  sued  out  in  this  case,  the  defendant  in 
error,  the  plaintiff  in  tlie  court  below,  gave  notice  to  the  defend- 
ant in  that  court,  the  plaintiff  in  error  here,  that  he  should  apply 
at  the  next  term  of  the  court  below,  to  wit,  the  November  term, 
1837,  to  have  the  record  amended  so  as  to  conform  to  the  action, 
and  by  entering  a  remittitur  of  all  the  damages  exceeding  $300, 
the  amount  laid  in  the  declaration.  At  said  term  of  the  court, 
the  Hon.  Thomas  Ford  presiding,  the  record  was  thus  amended, 
and  by  virtue  of  a  writ  of  certiorari^  a  new  transcript  certified  to 
this  court.     The  defendant  objected  to  these  proceedings. 

B.  S.  Morris  and  J.  Young  Scammon,  for  the  defend- 
ant in  error.     It  is  a  rule  in  pleading,  that  a  general  alle-  [*54r3] 
gation  negativing  the  condition  in  a  bond  or  covenant,  is 
sufficient  for  the  plaintiff  in  declaring,  and  if  the  defendant  had 
performed  the  condition,  he  should  plead  the  fact.     Wright  722. 

A  declaration  on  a  supersedeas  bond  need  not  state  that  the 
supersedeas  had  issued.     5  Ohio  177. 

So  a  voluntary  bond  given  to  deliver  property  to  the  sheriff,  is 
good  at  common  law,  although  it  does  not  conform  to  the  statute. 
1  Blackf.  359;  6  Littell  273,  274;  4  Ohio  85. 

A  liability  to  a  suit  is  a  breach  of  covenant  to  indemnify.  3 
Bibb  197. 

It  is  not  necessary  to  set  out  a  writing  or  other  matter  referred 
to  in  the  obligation  declared  on,  unless  it  would  modify  tlie 
breach  alleged.     1  Monroe  12. 

A  party  is  not  confined  to  the  amount  of  damages  laid  in  the 
writ,  but  may  have  judgment  for  the  penalty  to  be  discharged 
by  the  damages  sustained  by  the  breach  of  the  condition.  1.  J. 
J.  Marsh.  174;  1  Saund.  58,  n.  1  and  2;  2  Saund.  187,  n.  2. 

A  judgment  by  default  is  an  admisson  of  the  facts  alleged. 
Breese  179. 

A  general  averment  only,  when  it  should  have  been  special,  is 
good  after  judgment  by  default.     9  Wheat.  583,  581-86. 

An  obligor  is  estopped  from  denying  the  existence  of  facts 
recited  in  the  instrument  sued  on.     3  Marsh.  303. 
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These  autliorities  abundantly  show,  that  the  declaration  under 
consideration  is  sufficient  to  warrant  the  judgment  by  default  in 
the  court  below, 

The  position,  that  "the  joinder  of  two,  and  judgment  against 
one  only,  in  error,"  would  be  true  but  for  our  practice  act,  which 
authorizes  judgment  to  be  taken  against  the  one  served,  and  at 
any  time  after,  a  scire  facias  against  the  other.  R.  L.  4S7  §  4; 
Gale's  Stat.  629,  530. 

The  statute  of  jeofails  cures  all  the  other  errors  assigned,  which 
are  founded  in  fact,  and  which  are  not  cured  by  the  amendment 
of  the  record  in  the  court  below.  Such  amendment  was  author- 
ized by  well  settled  principles.  Both  in  England  and  this  country, 
it  is  a  common  practice  to  amend  the  record,  after  error  brought, 
as  a  matter  of  course,  and  generally  without  costs.  2  Strange 
863,  902;  1  Gallis.  257,  261;  4  Burr.  2449;  1  Ld.  Raym.  1587; 
2  Bibb  T,  88;  1  Monroe  18;  2  Marsh.  61;  3  Marsh.  268;  7 
Monroe  297;  2  Johns.  184;  3  Johns.  526. 

Smith,  Justice,  delivered  the  opinion  of  the  court:  This  was 
an  action  on  a  replevin  bond,  given  to  the  defendant  in  error,  as 
sheriff.  Judgment  was  rendered  in  the  late  municipal  court  of 
the  city  of  Chicago,  by  default,  against  Hunter,  who  was 
[*544]  alone  served  with  process,  the  other  defendant  not  having 
been  found.  Numerous  errors  have  been  assigned,  all  of 
which  are  considered  untenable. 

It  is  first  objected,  that  the  municipal  court  had  no  jurisdic- 
tion of  the  cause.  This  question  has  been  fully  investigated,  and 
was  settled  at  the  last  term,  in  the  case  of  Beauhien  v.  Brincl^er- 
hoff^  ante  269,  and  has  been  again  decided  at  this  term,  it  being 
held  that  the  late  municipal  court  of  the  city  of  Chicago,  being  a 
superior  court  of  general  jurisdiction,  it  will  be  presumed  to  have 
jurisdiction  until  the  contrary  is  made  to  appear.  No  exception 
having  been  taken  to  the  jurisdiction  in  the  court  below,  the 
jurisdiction  must  be  presumed.  The  exception  to  the  declara- 
tion, for  the  want  of  an  averment  that  a  writ  of  retoTiio  Jiahendo 
had  been  awarded  by  the  court,  on  the  entry  of  the  judgment  in 
the  court,  in  favor  of  the  defendants,  in  the  action  of  replevin,  is 
not  well  taken.  There  are  iive  counts  in  the  declaration,  four  of 
which  aver,  that  by  the  consideration  and  judgment  of  the  court, 
in  which  the  action  of  replevin  was  determined,  that  retui'n  of 
the  goods  was  ordered  and  adjudged,  at  the  October  term  of  the 
Cook  circuit  court,  1836,  to  the  defendants  in  the  action  of 
replevin;  and  that  the  defendant  in  error  refused  and  neglected 
to  return  the  goods  according  to  such  order  and  adjudication; 
and  the  last  count  specially  refers  to  the  record  of  the  court,  as 
evidence  of  the  truth  of  the  averment  that  return  of  said  goods 
was  ordered  and  adjudged,  and  makes  profert  of  such  record. 

It  is  a  sufficient  answer  to  the  objection,  to  say,  that  the  aver- 
ment is  in  language  full  as  broad  as  the  condition  of  the  bond ; 
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and  no  necessity  is  perceived  for  the  assignment  of  a  breach,  in 
broader  terms  than  the  condition  of  the  bond,  which  the  parties 
had  chosen  to  adopt.  To  require  more,  would  seem  to  be  a  use- 
less act,  and  one  the  rules  of  pleading  do  not  seem  to  require. 
We  have  looked  into  precedents  of  declarations  in  similar  cases, 
and  tind  the  averment  has  not  only  been  omitted  in  the  forms, 
but  has  been  held  to  be  unnecessary.  (1  Chit.  Plead;  2  Chit. 
Plead.  460.) 

It  has  also  been  held,  that  in  this  action  the  breach  need  not 
be  formally  assigned,  'and  the  plaintiff  will  be  entitled  to  recover 
if  a  sufficient  breach  otherwise  appear.  (5  Barn.  &  Cress.  284.) 
Where  the  condition  is  to  prosecute  the  suit  with  effect,  and  with- 
out delay,  a  breach  in  those  words  would  suffice,  and  proof  of 
two  years  delay  would  suffice,  without  proving  a  judgment  of 
non  pros.  (4  Bing.  586.)  The  issuing  of  a  M'rit  of  retorno 
hahendo  is  sometimes  stated  (7  Went.  1),  but  is  unnecessary. 
(Willis  6;  2  Sellon's  Pract.  367.) 

The  numerous  other  objections  assigned  as  error,  are  purely 
technical  in  their  nature,  most  of  which  would  be  cured 
by  the  statute  of  jeofails,  (iid  they  all  exist;  but  many  are  [*545] 
not  perceived  to  be  in  the  record.  The  rendering  a  judg- 
ment against  one,  when  the  other  is  not  served  with  process,  is 
distinctly  authorized  by  the  practice  act;  and  without  enumerat- 
ing all  the  causes  here  alluded  to,  it  is  sufficient  to  say  that  there 
appears  to  be  no  ground  on  which  to  sustain  them.  The  last 
error  to  be  considered,  is  as  to  the  form  of  the  rendition  of  the 
judgment,  being  for  damages,  when  the  action  is  in  debt.  This 
supposed  error  has  been  obviated  by  the  amended  record,  sent  up 
by  virtue  of  the  writ  of  certiorari^  by  which  it  appears  that  the 
late  municipal  court  of  the  city  of  Chicago,  since  the  filing  of  the 
original  record  in  this  court,  amended  the  judgment  below  so  as 
entirely  to  remove  the  objection,  which  might  otherwise  have 
been  fatal.  Upon  the  whole  case,  we  perceive  no  sufficient  error 
to  the  prejudice  of  the  plaintiff  in  error,  and  accordingly  affirm 
the  judgment,  with  costs. 

Judgment  affirmed. 


John  Savage  et  al.  v.  Lucien  Beeky,   administrator  of   Gar- 
rison W.  Berry,  deceased. 

Error  to  Morgan. 

1.  Equity — correction  of  mistake.  A  bill  in  chancery  alle^^ed  that  on  the 
12th  of  August,  1834,  S.  &  P.  made  their  note  to  one  B.,  for  $175 ;  that  the  note 
was  to  be  made  payable  in  April,  1836,  but  in  writing  the  note  there  was  a 
mistake  made  in  the  time  of  payment,  by  inserting  in  the  note  that  it  was 
payable  one  thousand  eighteen  hundred  and  thirty-six,  instead  of  one  thousand 
eight  hundred  and  thirty-six;  that  the  note  was  assigned  by  B.  to  C,  and  by 
C.  to  the  complainant;  that  neither  the  complainant  nor  any  of  the  parties  to 
the  note  discovered  the  mistake  until  a  suit  at  law  was  brought  upon  the  note, 


546  Savage  v.  Beeky.  [Dec.  T. 

Syllabus — Opinion  of  the  Court. 

and  the  jury  had  retired  to  consider  of  their  verdict,  when  a  verdict  was  ren- 
dered for  the  defendant  under  the  direction  of  the  court,  on  account  of  the 
variance  between  the  words  "  eight,"  in  the  declaration,  and  "  eighteen,"  in 
the  note ;  that  the  defenda^nts  refused  to  correct  the  mistake  or  pay  the  money. 
The  bill  concluded  with  a  prayer  that  the  mistake  should  be  corrected,  and 
the  defendants  decreed  to  pay  the  money  mentioned  in  the  note :  Held,  on 
demurrer  to  the  bill,  that  the  complainant  was  entitled  to  the  relief  sought. 

2.  'EqvJTY— jurisdiction  of  mistake.  Courts  of  chancery  have  jurisdiction  in 
all  cases  of  mistake,  which  happen  in  drawing  up  written  instruments  between 
parties,  {a) 

3.  jurisdiction  retained  to  do   complete  justice.     "Where  a  party  in 

drawing  a  note  intended  to  make  it  payable  in  1836,  i)ut  by  mistake,  wrote  one 
thousand  eighteen  hundred  and  thirty- six :  Ueld,  that  a  court  of  chancery  had 
jurisdiction  to  correct  the  mistake ;  and  having  once  obtained  jurisdiction,  the 
court  would  do  complete  justice  between  the  parties,  and  give  such  a  judg- 
ment, as  a  court  of  law  would  give,  if  a  suit  should  be  brought  on  the  corrected 
note. 

4.  hill  taken  pro  confesso.  The  want  of  a  formal  order  on  the  rec- 
ord, that  the  bill  be  taken  pro  confesso,  cannot  be  assigned  for  error. 

5.  decree  resting  in  mere  computation;  reference  not  needed.    It  is  not 

necessary  for  a  court  of  chancery  to  refer  a  note  to  a  master,  in  order  to  com- 
pute the  damages.  Such  reference  is  only  necessary  where  long  accounts  are 
to  be  adjusted,  and  a  balance  ascertained. 

J.  Lamboen  and  J.  BERDAN,^for  the  plaintiffs  in  en*or. 
[*546]  E.  Yates,  for  the  defendant  in  error. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  chancery  tiled  in  the  Morgan  circuit  court  by 
Berry  against  Savage  and  Pratt. 

The  bill  alleges  that  on  the  12th  of  August,  1834,  Savage  and 
Pratt  made  their  note  to  one  Plenry  Bangs  for  $175;  that  the 
note  was  to  be  made  payable  in  April,  1836,  but  in  writing  the 
note  there  was  a  mistake  made  in  the  time  of  payment,  by  insert- 
ing in  the  note  that  it  was  payable,  one  thousand  eighteen  hun- 
dred and  thirty- six. 

The  bill  further  states  that  the  note  was  assigned  by  Bangs  to 
one  Smith,  and  by  Smith  to  the  complainant's  intestate. 

The  bill  also  states  that  the  complainant  when  he  purchased 
the  note,  did  not  discover  the  mistake,  nor  was  the  mistake  known 
to  any  of  the  parties  to  the  note.  That  a  suit  was  instituted  on 
the  note,  and  the  declaration  stated  that  the  note  was  payable  in 
April,  1836.  On  the  trial  of  the  cause  the  note  was  read  with- 
out objection,  it  not  then  having  been  discovered  by  the  counsel 
for  either  party,  that  there  was  a  variance  between  the  note  and 
the  declaration.  That  the  jury  on  their  retirement  discovered 
the  variance,  and  came  into  court,  and  under  the  direction  of 
the  court  found  a  verdict  for  the  defendant,  under  the  plea  of  nil 
debet. 

The  bill  then  charges  that  Savage  and  Pratt  refuse  to  correct 
the  error  in  the  note,  and  refuse  to  pay  the  money ;  wherefore 

Case  Citing  Text.  and  enforce  policy  as  reformed.   IVIer- 

(a)  Chancery  has  jurisdiction  to  cantile  Ins.  Co.  v.  Jaynes,  b"  111.  199, 
correct  mistake  in  policy  of  insurance    201. 
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the  complainant  prays  that  the  mistake  may  be  corrected,  and 
the  defendant  decreed  to  pay  the  money. 

On  the  14th  of  October,  1837,  a  summons  was  issued,  return- 
able to  the  4th  Monday  of  October,  then  instant,  which  was 
returned  served  on  Savage,  one  of  the  defendants. 

At  the  March  term,  1838,  Savage,  one  of  the  defendants,  filed 
a  demurrer  to  the  bill,  which  was  joined  by  complainant.  On 
the  IStli  of  October,  1838,  and  alias  summons  was  issued,  return- 
able to  the  4th  Monday  of  October,  then  instant,  which  was  duly 
returned,  served  on  Pratt. 

At  the  March  term,  1840,  the  cause  was  heard  upon  the  demur- 
rer to  the  bill,  and  the  court  overruled  the  demurrer,  and  the 
defendant  not  further  answering,  and  the  court  having  heard  the 
cause,  decreed  that  the  note  be  reformed  and  corrected,  and  the 
time  limited  for  the  payment  of  the  note  be  held  and  considered 
as  the  1st  of  October,  1836,  instead  of  the  time  erroneously 
stated  on  the  face  of  the  note;  and  the  court  further  decreed, 
that  complainant  recover  of  the  defendants  the  amount  due  on 
the  note,  amounting  to  $214.67  and  costs. 

Numerous  errors  have  been  assigned ;  it  is,  however,  only  nec- 
essary to  notice  the  following,  to  wit:  First,  That  the  court  erred 
in  overruling  the  defendant's  demurrer  to  the  bill.  Sec- 
ondly, That  it  was  error  not  to  have  entered  on  the  record,  [*547] 
that  the  bill  was  taken  pro  confesso.  Thirdly,  That  the 
court  erred  in  not  referring  the  note  to  a  master  or  clerk  to  assess 
the  damages. 

Did  the  court  err  in  overruling  the  demurrer?  Courts  of  chan- 
cery have  jurisdiction  in  all  cases  of  mistake  which  happen  in 
drawing  up  written  instruments  between  parties.  The  defendant 
Savage,  by  demurring  to  the  bill,  admitted  the  facts  set  out  in 
the  bill. 

The  mistake  committed  in  the  note,  clearly  gave  the  court  of 
chancery  jurisdiction  over  the  subject  matter,  and  the  court,  hav- 
ing once  lawfully  possessed  itself  of  jurisdiction,  the  law  is  well 
settled,  that  it  may  go  on  and  do  complete  justice  between  the 
parties. 

It  would  have  been  improper  for  the  court  below,  after  having 
determined  that  there  was  a  mistake  in  the  note,  and  ordered  it 
to  be  corrected,  to  have  then  left  the  complainant  to  have  col- 
lected his  money  by  bringing  another  suit  at  law. 

It  was  however  urged,  that  as  the  complainant  had  resorted  to 
a  court  of  law  to  recover  the  money,  he  was  bound  by  the  decis- 
ion in  that  court,  and  that  if  that  decision  was  erroneous,  that 
he  should  have  appealed. 

The  answer  to  this  argument  is,  that  the  defendants  had  against 
good  conscience,  availed  themselves  of  a  mistake  in  the  note  to 
defeat  a  recovery ;  and  that  as  the  mistake  stood  in  the  way  of  a  - 
recovery  ai  law,  a  resort  to  chancery  became  necessary  to  correct 
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the  mistake,  and  being  compelled  by  the  acts  of  the  defendants 
to  resort  to  equity,  that  conrt  might  render  such  a  judgment  as  a 
court  of  law  would  give,  provided  a  suit  was  brought  on  the 
corrected  note. 

The  want  of  a  formal  order  on  the  record,  that  the  bill  be  taken 
2)ro  confesso,  is  not  seen.  The  demurrer  by  the  defendant  Sav- 
age, to  the  bill,  and  the  subsequent  decision  against  him,  by  the 
court,  are  fully  equivalent  to  taking  the  bill  as  confessed,  against 
him.  The  summons  against  Pratt  was  returned  served  at  the 
October  term,  1838,  and  the  final  decree  was  not  rendered  until 
March,  1840.  He  had  upward  of  a  year  to  enter  his  appearance, 
and  answer  or  demur  to  the  bill.  The  want  of  a  mere  formal 
entry  that  the  bill  is  taken  for  confessed,  has  not  in  the  least 
degree  prejudiced  him.  Under  a  similar  statute  relative  to  chan- 
cery practice  in  Kentucky,  the  court  of  appeals  of  that  state 
decided  that  it  was  not  necessary  tliat  it  should  appear  formally 
on  the  record,  that  the  bill  had  been  taken  for  confessed.  (1  J. 
J.  Marsh.  547.) 

The  court  there  say,  "  The  subpoena  was  executed  on  Reynolds. 

He  did  not  answer.     The  court  had  therefore  a  right  to  decree 

against  him;  and  it  is  not  necessary  that  it  should  appear 

[*54S]  formally  on  the  record  that  the  bill  was  taken  for  confessed 

against  him." 

It  must  however  be  admitted  that  the  Kentucky  courts  have 
not  been  uniform  on  this  point.  In  the  case  of  Shield's  Heirs 
v.  Bryant  (3  Bibb.  Ky.),  the  court  held  it  to  be  erroneous  to  pro- 
nounce a  decree  where  the  bill  had  not  been  taken  as  confessed. 

These  cases  cannot  be  reconciled,  but  as  the  objection  is  purely 
technical,  not  in  the  least  affecting  the  justice  of  the  case,  we 
think  the  decision  reported  in  Marshall,  founded  on  the  best  rea- 
sons, and  therefore  consider  it  the  safest  precedent. 

The  last  error  relied  on,  that  the  court  did  not  refer  the  note 
to  a  master,  is  entitled  to  no  weight.  The  object  of  referring 
questions  to  a  master,  is  to  relieve  the  court  from  a  heavy  burden. 
Where  long  accounts  are  to  be  adjusted,  and  a  balance  ascer- 
tained, it  is  proper  to  refer  them  to  a  master;  but  in  this  case, 
where  all  that  was  to  be  done  was  merely  to  compute  the  interest, 
it  was  wholly  unnecessary. 

The  decree  below  is  consequently  affirmed,  with  costs. 

Decree  affirmed. 

Note.    See  Berry  ■o.  Savage  et.  al.  ante  261. 
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Adam  L.  Mills    et  al.  v.   William  G.   Brown  et  al.  and  the 

County  of  St.  Clair.  [*549] 

Appeal  from  St.  Clair: 

1.  Ferbt — to  protect  right,  bill  in  equity  must  sJiow  the  grant  of  right  is 
operative.  An  act  of  the  legislature,  of  March  2d,  1819,  granted  to  Wiggins, 
the  right  to  establish  a  ferry  "  on  the  waters  of  the  Mississippi,  near  the  town 
of  Illinois,  in  this  State,"  and  "  the  running  of  the  same  from  lands,  at  said 
place,  that  may  belong  to  him,"  provided  that  he,  "  his  heirs,  or  assigns,  should 
have  the  ferry  in  actual  operation  within  eighteen  months  from  and  after  the 
passage  of  the  act."  That  time  expired  September  2d,  1830.  The  complain- 
ants, in  a  bill  in  chancery,  to  protect  their  right  to  the  ferry,  and  to  prevent  the 
establishing  of  another  ferry  near  the  same  place,  stated  that  the  land  upon 
which  the  ferry  was  established  was  conveyed  to  Wiggins,  July  13th,  1822,  by 
Julie  Jarrot;  and  that  a  "  piece  of  said  tract  of  land  lying  on  the  Mississippi, 
near  the  center  of  said  tract,  was  claimed  by  one  James  Piggot,  w'hich  claim 
was  recognized  by  government,  and  a  patent  issued  therefor,  and  that  said 
Wiggins  acquired  this  piece  several  years  before  the  date  of  the  deed  of  Julie 
Jarrot  to  him,  and  first  established  his  said  ferry  on  this  piece,  then  being  the 
owner  thereof,  under  the  said  Piggot's  legal  representatives ;  which  piece  of 
land  is  included  in  the  larger  tract,"  conveyed  by  Julie  Jarrot,  and  was  pat- 
ented to  John  McKnight  and  Thomas  Bradj%  in  1816,  and  conveyed  by  them 
to  Wiggins,  copies  of  which  deeds  &c.  were  referred  to  and  made  exhibits  in 
the  bill.  The  deed  from  McKnight  and  Brady  was  executed  May  19th,  1821. 
The  description  of  the  land  in  the  bill  showed  it  to  be  on  the  Mississippi,  *&c. 
&c.  The  bill  also  stated  that  in  pursuance  of  said  act,  Wiggins  did  establish 
a  ferry  on  said  tract,  within  the  time  limited  by  said  act,  and  it  "was  com- 
menced by  said  AViggins,  from  lands  that  belonged  to  him ,  and  on  the  6th  of 
February,  1831,  the  legislature  authorized  Wiggins  to  remove  his  ferry-land- 
ing to  other  lands  owned  by  him  on  the  Mississippi :  Held,  that  the  decree  of 
the  court  below,  in  dismissing  the  bill  on  demurrer,  must  be  affirmed,  on  the 
ground  that  the  bill  did  not  set  out  with  clearness  and  certainty,  that  Wiggins 
owned  any  land  on  the  waters  of  the  Mississippi  river,  near  the  town  of  Illi- 
nois, on  the  3d  of  March,  1819,  or  within  eighteen  months  thereafter,  on 
which  the  grant  could  operate;  and  because  it  did  not  appear,  with  certainty, 
that  Wiggins  owned  any  land  on  the  Mississippi  river,  on  the  (ith  of  February, 
1821,  to  which  the  ferry  before  that  time  established  by  Wiggins,  could  be 
removed,  in  pursuance  of  the  act  passed  on  said  6th  of  February. 

2.  Demurrer — in  equity,  not  sujjply  defects  of  bill.  A  demurrer  to  a  bill 
in  chancery  admits  all  that  is  well  stated  or  pleaded,  but  it  cannot  supply 
defects  in  substance,  or  cure  a  defective  statement  of  title,  (a) 

The  appellants  filed  their  bill  in  chancery  in  the  St.  Clair  cir- 
cuit court,  setting  forth : 

"  That  the  claim  to  a  tract  of  land,  containing  four  hundred 
acres,  lying  east  of  the  Mississippi  river,  and  fronting  the  town 
of  St.  Louis,  in  Missouri,  was  confirmed  to  Pierre  Coudaire,  and 
his  legal  representatives,  by  act  of  Congress  of  the  sixteenth  day 
of  April,  in  the  year  eighteen  hundred  and  fourteen,  whereby 
the  title,  in  fee  simple,  to  said  tract  of  land,  was  vested  in  Nich- 
olas Jarrot,  purchaser  and  assignee  of  Joseph  Coudaire,  son  and 

Cases  Citing  Text.  not  inferences  of  law  from  those  facts, 
(a)  Demurrer  admits  only  that  which  e.  g.  general  charge  in  bill  that  fraud 
is  well  stated  or  pleaded.  Stow  v.  Rus-  and  usury  exist  unsupported  by  state- 
sell,  30  111.  18,  29.  ment  of  particular  facts,  is  not  admit- 
ESect  of  chancery  demurrer  is  to  ted  by  demurrer.    Newell  v.  Bureau 
admit  all  facts  properly  pleaded  but  County,  37  111.  253,  256. 
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only  heir  of  said  Pierre  Coudaire,  which  is  situate  in  St.  Clair 
county,  in  Illinois,  and  which  said  tract  of  land  has  been 
[*550]  surveyed  and  located  by  the  United  States,  and  is  bounded 
south  by  the  Cahokia  commons,  on  the  west  by  the  Mis- 
sissippi river,  extending  northwardly  nearly  to  a  point  oppo- 
site to  the  centre  of  Bloody  Island,  and  bounded  eastwardly 
by  the  Cahokia  creek  or  river  L'Abbe.  That  said  Joseph  Cou- 
daire conveyed  the  same  tract  of  land  to  said  Jarrot,  by  deed 
dated  the  seventeenth  day  of  April,  in  the  year  eighteen  hundred 
and  nine;  and  that  the  same  land  was  conveyed  by  Julie  Jarrot, 
widow  of  said  Nicholas,  being  thereto  duly  empowered  by  the 
last  will  of  said  Nicholas,  to  Samuel  Wiggins,  by  deed  dated  the 
thirteenth  day  of  July,  in  the  year  eighteen  hundred  twenty -two. 
That  said  Samuel  Wiggins,  by  his  deed  dated  the  first  day  of 
August,  in  the  year  eighteen  hundred  and  thirty-one,  conveyed 
the  same  land  to  said  John  O'Fallon,  Adam  L.  Mills,  Bernard 
Pratte,  now  deceased,  William  C.  Wiggins,  Samuel  C.  Christy 
and  Charles  Mullikin.  That  said  John  O'Fallon  has  sold  a  part 
of  his  interest  in  said  land,  and  conveyed  the  same,  by  deed,  to 
John  II.  Gay,  and  the  said  Mills  hath  likewise  sold  a  part  of  his 
interest  in  said  land,  to  Andrew  Christy,  and  given  his  title  bond 
therefor,  copies  of  which  said  several  instruments  of  writing  and 
conveyances,  are  hereto  annexed,  and  prayed  to  be  taken  as  part  of 
this  bill,  as  also  the  said  survey,  and  also  copies  of  original  doc- 
uments and  proofs  and  proceedings  in  relation  to  said  Coudaire's 
claim  from  the  United  States  Land  Office  at  Kaskaskia,  in  Illi- 
nois. That  said  Bernard  Pratte  and  Samuel  C.  Christy  are  both 
dead,  leaving  their  only  heirs  and  representatives  as  to  said  land, 
the  persons  above  named  as  such  in  this  bill :  Your  orators  fur- 
ther state,  that  said  Pierre  Coudaire  settled  upon  said  land,  and 
lived  on  it  many  years  before  said  confirmation,  and  that  on  his 
death,  his  only  son,  Joseph,  likewise  claimed,  and  conveyed  the 
same  as  aforesaid.  That  said  Nicholas  Jarrot  while  the  owner 
thereof,  exercised  acts  of  ownership  over  it,  as  his  own;  and  the 
said  Samuel  Wiggins  soon  after  he  acquired  his  title  as  aforesaid, 
took  possession  of  it,  and  continued  in  possession  thereof,  as 
your  orators  are  informed  and  believe,  claiming  it  as  his  own,  till 
he  conveyed  the  same  as  aforesaid;  and  that  ever  since  his  said 
conveyance,  his  (the  said  Wiggins')  grantees,  being  the  persons 
above  named  as  such,  took  possession  of  the  same  tract  of  land, 
and  the  possession  of  the  same  has  remained  in  them,  and  those 
claiming  under  them,  until  the  present  time;  and  that  your 
orators  are  now  in  the  exclusive  possession  of  the  same  tract, 
claiming  to  own  it,  in  fee  simple,  and  as  they  fully  believe,  and 
so  charge,  being  the  undoubted  owners  thereof,  in  fee  simple. 

Your  orators  and  oratrices  further  state,  that  the  said  tract  of 
land  is  bounded  on  the  east  by  the  Mississippi  river,  perhaps  a 
mile,  and  that  the  right  and  advantage  of  ferrying  therefrom, 
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and  of  landing  thereon,  is  of  great  value,  as  the  city  of  St.  Louis 

lies  opposite,  on  the  west  side  of  the  river,  and  that  a  ferry 

has  been  owned,  conducted,  and  crossed  over  by  the  owners  [*551] 

of  said  tract,  from  the  said  tract,  across  the  Mississippi, 

from  the  time  when  said  Samuel  "Wiggins  acquired  said  land  as 

aforesaid,  down  to  the  present  moment,  to  their  great  gain  and 

emolument. 

"  Your  orators  and  oratrices  further  represent,  that  on  March 
second,  in  the  year  eighteen  hundred  and  nineteen,  an  act  was 
passed  by  the  general  assembly  of  the  state  of  Illinois,  entitled 
'  An  act  to  authorize  Samuel  Wiggins  to  establish  a  ferry  upon 
the  waters  of  the  Mississippi,'  a  copy  of  which  act  is  herewith 
exhibited  as  part  of  this  bill;  and  that,  in  pursuance  thereof,  he, 
said  Wiggins,  did  establish  a  ferry  on  said  tract,  within  the  time 
limited  by  the  said  act,  which  ferry  has  been  kept  up,  according 
to  said  act,  ever  since,  and  was  transferred  by  him,  in  his  said 
deed  of  the  tract  aforesaid,  and  since  then  has  been  kept  up  and 
conducted  by  his,  the  said  Wiggins'  grantees,  the  owners  of  said 
land,  to  this  day,  and  is  now  conducted  by  your  orators  and  ora- 
trices, at  great  labor  and  expense,  for  the  accommodation  of  the 
fublic;  which  ferry  has  been  always,  and  is,  near  the  to^vn  of 
llinois,  in  the  state  of  Illinois,  and  was  commenced  by  said 
Wiggins,  from  lands  that  belonged  to  him,  and,  while  he  OMmed 
it,  was  always  run  and  conducted  from  lands  owned  by  him,  and 
ever  since  he  transferred  it,  it  hath  been  always  run  from  lands 
o^vned  by  the  proprietors  of  said  ferry,  and  is  now  run  by  your 
orators  and  oratrices,  from  the  same  tract  of  land,  to  wit,  the 
tract  above  described,  and  that  said  ferry  hath  always  been  man- 
aged and  conducted  by  such  boats  as  were  propelled  by  horses  or 
steam ;  and  they  further  state,  that  a  piece  of  said  tract  of  land 
lyino;  on  the  Mississippi,  near  the  centre  of  said  tract,  was 
claimed  by  one  James  Piggot,  which  claim  was  recognized  by 
government,  and  a  patent  issued  therefor,  and  that  said  Wig- 
gins acquired  this  piece  several  years  before  the  date  of  the  deed 
from  Julie  Jarrot  to  him,  and  iirst  established  his  said  ferry  on 
this  piece,  then  being  the  owner  thereof,  under  said  Piggot's 
legal  representatives;  which  piece  of  land  is  included  in  the 
larger  tract  of  Coudaire,  and  was  patented  by  the  United  States 
to  John  McKnight  and  Thomas  Brady,  in  eighteen  hundred  and 
sixteen,  and  conveyed  by  them  to  Samuel  Wiggins,  by  deed; 
copies  of  which  papers  and  deed  are  herewith  exhibited,  and 
prayed  to  be  taken  as  parts  of  this  bill  of  complaint.  And  they 
further  set  forth,  that,  by  the  act  aforesaid,  the  right  was 
expressly  conferred  on  said  Samuel  Wiggins,  his  heirs  and  assigns, 
to  establish  and  run  a  ferry  from  his  lands  on  the  Mississippi, 
near  said  town  of  Illinois,  for  ever;  provided  no  craft  or  boat 
should  be  used  but  what  should  be  propelled  by  horses,  oxen,  or 
other  four-footed  animals,  or  steam;  and  by  the  second  section 
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of  said  act,  it  was  provided,  that  no  person,  except  those  who 
had  their  ferries  established  at  that  place,  should  establish  any 
ferry  of  said  description  within  one  mile  of  the  said  Wig- 
[*552]  gins'  ferry;  and  that  if  any  ferry  were  established,  in  con- 
travention of  that  act,  the  boat  or  boats  should  be  for- 
feited to  said  Wiggins,  his  heirs  or  assigns,  and  might  be  attached 
before  any  court  in  Illinois,  having  competent  jurisdiction.  Your 
orators  allege  and  charge,  that  though  the  general  assembly  have 
passed  an  act,  purporting  to  repeal  said  second  section,  yet  that 
the  right  of  ferrying  remains,  both  as  at  common  law,  and  as  con- 
ferred and  guarantied  by  said  act,  which  right  is  of  great  value 
to  your  orators  and  oratrices,  and  is  protected  both  by  the  consti- 
tution of  Illinois  and  the  United  States,  and  can  not  be  legally 
infringed,  taken  away,  or  destroyed,  without  the  consent  of  your 
oraters  and  oratrices,  wdio  are  the  successors  of  said  Wiggins  and 
his  assigns,  according  to  the  true  intent  and  meaning  of  said  act, 
and  the  owners  of  said  land,  and  all  of  the  said  Wiggins'  right 
and  privilege,  whether  by  said  statute  or  otherwise,  to  ferry 
therefrom;  and  your  orators  and  oratrices  have  been  and  are  con- 
ducting said  ferry,  in  strict  conformity  with  the  requirements  of 
said  act,  and  to  the  fall  accommodation  of  the  public;  and  have 
invested  in  it,  upon  the  full  assurance  of  their  right,  a  great 
amount  of  capital,  relying  upon  the  law  of  the  land  for  protec- 
tion and  safety,  in  the  enjoyment  of  their  own  property  and 
privileges;  and  they  well  hoped,  that  they  would  remain  undis- 
turbed in  the  exercise  of  their  undoubted  privileges,  and  be  per- 
mitted to  received  the  profits  of  their  exertions  and  outlay  for 
the  accommodation  of  the  public.  But  your  orators  and  oratrices 
state,  that  in  this  they  have  been  disa])pointed ;  and  that,  without 
their  consent,  and  contrary  to  their  wishes,  an  act  was  passed  by 
the  said  general  assembly,  on  the  second  day  of  March,  eighteen 
hundred  and  thirty -nine,  entitled  'An  act  to  authorize  St.  Clair 
county  to  establish  a  ferry  across  the  Mississippi  river,'  wdiereby 
William  G.  Brown,  John  D.  Hughes,  James  Anderson,  William 
Penn,  and  Charles  Sargent,  of  St.  Clair  county,  were  appointed 
commissioners,  and  were  required  to  examine  the  ground,  and 
locate  a  road  and  ferry-landing  between  Cahokia  creek  and  the 
Mississippi  river,  opposite  St.  Louis;  and  it  was  thereby  further 
enacted,  that  said  road  and  ferry-landing  should  be  located  three 
hundred  feet  wide,  on  the  most  eligible  ground  for  said  purpose, 
and  that  said  road  and  ferry-landing,  when  so  located,  and  the 
report  of  said  commissioners  filed  in  the  office  of  the  clerk  of  the 
county  commissioners'  court  of  said  county  of  St.  Clair,  should 
be  and  remain  a  public  highway  for  ever,  and  that  the  county 
commissioners'  court  of  said  county  might  cause  said  land,  on 
which  said  road  and  ferry-landing  should  have  been  located,  to 
be  condemned,  and  pay  to  the  legal  owners  of  said  land  the  dam- 
ages sustained  by  such  owners;  and  after  said  land  should  be  con- 
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demned,  and  said  damages  paid  out  of  the  funds  of  the  county, 
the  said  commissioners'  court  should  have  power,  by  their  agents 
or  otherwise,  to  enter  upon  said  land  so  condemned,  and 
established  a  ferry  across  the  Mississippi  river;  and  the  [*553] 
said  county  commissioners'  court  might  either  carry  on 
said  ferry  for  the  county  itself,  or  it  might  lease  the  same,  for 
any  term  not  exceeding  five  years  at  any  one  time,  to  any  per- 
sons; and  it  was  furthermore  enacted  by  said  act,  that  for  the 
purpose  of  compensating  the  legal  owners  of  the  land  thus 
appropriated  for  public  use,  it  should  be  the  duty  of  the  com- 
missioners' court  aforesaid,  to  cause  the  sheriff  of  St,  Clair 
county  to  summons  twelve  men,  who  should  assess  the  damages 
which  such  owners  of  the  land  m'ight  sustain  by  reason  of  the 
location  of  the  said  road  and  ferry-landing.  And  your  orators 
and  oratrices  further  state,  that  the  said  commissioners,  William 
(jr.  Brown,  John  D.  Hughes,  James  Anderson,  William  Penn, 
and  Charles  Sargent,  have,  under  color  of  said  last  mentioned 
act  of  assembly,  proceeded  and  laid  out,  and  located  the  said 
road  three  hundred  feet  in  width  across  the  said  tract  of  land  so 
owned  by  your  orators  and  oratrices  as  aforesaid,  confirmed  to 
said  Coudaire's  legal  representatives,  to  the  Mississippi  river, 
comprehending  three  hundred  feet  in  width  of  the  landing  on 
said  river,  belonging  to  your  orators  and  oratrices,  and  have  made 
their  report  to  the  said  county  commissioners'  court,  which  is 
filed,  as  they  believe,  in  the  office  of  the  clerk  of  the  same;  and 
your  orators  and  oratrices  are  informed,  and  believe,  that  a  meet- 
ing of  said  county  commissioners'  court  has  been,  or  will  imme- 
diately be  called,  for  the  condemning  said  piece  of  land  so  located, 
and  of  carrying  out  the  said  last  mentioned  act  of  assembly,  and 
thus  of  taking  from  your  orators  and  oratrices  their  property  and 
valuable  right,  against  their  will,  and  that,-  too,  as  they  believe, 
without  any  means  of  their  obtaining  adequate  compensation 
therefore.  Your  orators  and  oratrices  invoke  the  aid  of  the  con- 
stitution of  the  United  States,  and  of  the  state  of  Illinois,  and 
of  the  sacred  principles  of  law  and  justice,  against  this  attempt, 
which  they  charge  to  be  a  most  manifest  violation  of  their  rights, 
under  the  pretended  sanction  of  law, 

"  Your  orators  and  oratrices  allege,  that  under  the  laws  and 
constitution  of  the  country,  the  right  does  not  exist  thus  to  seize 
their  property,  and  take  it  from  them,  for  the  very  purpose  of 
using  it  for  the  objects  for  which  your  orators  are  using  it,  and 
for  which  use  of  it  they  have  an  express  irreppealable  act  of 
assembly;  and,  further,  that  if  said  last  mentioned  act  of  assem- 
bly were  constitutional,  in  every  respect  (which  is  denied  utterly), 
yet  that  it  provides  a  mode  of  assessment  of  damages,  and  of 
compensation  for  said  land,  altogether  unjust,  inequital)le,  and 
against  fundamental  principles,  in  this,  that  the  very  party  that 
acquires  the  benefit  and  emolument  of  said  right  of  way  and 
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ferry,  is  made  the  judge  of  the  amount  of  compensation,  inas- 
much as  the  jury  is  to  be  called  from  the  county  of  St.  Clair,  in 
order  to  assess  the  damages,  and  the  revenues  derived  from  said 
way  and  ferry  belong  to  said  county,  who,  by  this  act  of 
[*554]  assembly,  are  to  acquire,  for  their  benefit,  the  contem- 
plated ferry,  are  to  pay  your  orators  and  oratrices,  in  pur- 
chase of  the  same,  such  price  as  the  same  citizens  choose  to  put 
upon  it;  and  your  orators  and  oratrices  furthur  charge,  that  said 
act  doth  not  authorize,  as  they  understand  it,  any  damages  or 
compensation  to  them  for  the  great  injury  to  their  vested  right 
of  ferrying,  now  in  use  by  them,  from  their  own  land,  which 
must  inevitably  result  from  the  establishment  of  another  ferry  at 
their  side,  from  the  same  land;  nor  does  it  allow  any  compensa- 
tion for  the  great  injury  to  them  on  account  of  the  diminution 
of  the  value  of  the  residue  of  said  land  and  right  of  ferrying, 
by  the  establishment  of  a  rival  ferry  at  their  side;  and  they 
charge  generally,  that  said  act  is  unconstitutional,  that  the  pro- 
ceedings of  the  said  commissioners  are  illegal,  inequitable,  and 
oppressive,  and  will  work,  if  permitted  to  go  on,  irremediable 
mischiefs  to  your  orators  and  oratrices,  who  possess  an  undoubted 
statutory,  as  well  as  common  law  privilege,  of  ferrying  from 
their  said  land,  and  of  using  their  own  property  in  every  way 
profitable  to  them  which  is  not  forbidden  by  the  laws.  Your 
orators  and  oratrices  further  allege,  that  by  an  act  of  assembly 
of  the  said  state  of  Illinois,  passed  the  sixth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
one,  entitled  'An  act  to  authorize  Samuel  Wiggins  to  make  a 
turnpike  road,  and  for  other  purposes,'  the  said  Wiggins,  his 
heirs  and  assigns,  were  authorized  to  remove  the  ferry,  which 
said  Samuel  Wiggins  had  established  as  aforesaid,  upon  any  land 
that  might  belong  to  him  or  them,  on  the  said  Mississippi 
river,  under  the  same  privileges  as  were  prescribed  by  said  act  of 
March  second,  eighteen  hundred  and  nineteen;  which  act  of  Feb- 
ruary sixth,  eighteen  hundred  and  twenty-one,  conferred  the  said 
privilege  of  removing  said  ferry  absolutely,  without  the  reserva- 
tion of  the  right  to  repeal  the  same;  a  copy  of  which  act  is 
hereto  annexed,  as  a  part  of  the  bill;  and  that  the  said  Samuel 
Wiggins,  while  owner  of  said  ferry,  and  his  said  successors  in 
the  ownership  of  the  same,  have  kept  up  said  ferry,  and  main- 
tained and  run  the  same  in  strict  conformity  with  said  acts  grant- 
ing the  said  privileges,  and  with  the  law,  and  to  the  great  advan- 
tage of  the  public,  which  has  been  and  still  is  well  served  and 
accommodated  thereby.  And  your  orators  and  oratrices  well 
hoped,  that  they  should  have  been  permitted  to  enjoy  their  said 
ferry  privileges  in  peace,  as  they  had  a  right  to  do.  But  now,  so 
it  is,  that  the  said  William  G.  Brown,  John  D.  Hughes,  James 
Anderson,  William  Penn,  and  Charles  Sargent,  and  the  said 
county  of  St.  Clair,  combining  and   confederating  with  divers 
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Other  persons,  whose  names,  when  discovered,  your  orators  and 
oratrices  pray  may  be  inserted  herein,  and  they  made  parties 
hereto,  have  proceeded,  as  above  detailed,  in  regard  to  said  road 
and  ferry-landing  of  three  hundred  feet  in  width,  and  are  now 
about  to  appropriate  the  same  to  the  use  and  emolument 
of  said  county  as  aforesaid,  under  color  of  the  act  of  [*555J 
assembly,  in  that  behalf  above  stated.  All  which  actings 
and  doings  are  against  equity  and  good  conscience." 

The  bill  concluded  with  a  prayer  for  an  injunction  against 
Brown,  Hughes,  Anderson,  Penn,  Sargent,  and  the  county  com- 
missioners. 

Exhibit  No.  6,  was  a  deed  from  John  McKnight  and  Tliomas 
Brady  and  Harriet  Brady,  his  wife,  dated  May  19th,  1821,  to 
Samuel  Wiggins,  of  premises  described  as  follows: 

"All  that  certain  piece  or  parcel  of  land  situate  in  the  county 
of  St.  Clair,  state  of  Illinois,  containing  sixty-eight  acres,  and 
one  hundred  and  twenty -live  thousandths  of  an  acre,  being  the 
southern  part  of  a  certain  tract  of  land,  being  the  grant  of  militia 
right  made  by  William  Henry  Harrison, governor  of  the  Indiana 
territory,  to  James  Piggot,  deceased,  as  assignee  of  one  James 
Ware,  by  patent,  bearing  date  at  Vincennes,  on  the  twelfth  day 
of  March,  one  thousand  eight  hundred  and  three,  and  recorded 
in  the  United  States  land  othce  for  the  district  of  Kaskaskia,  in 
book  A.,  pages  74  and  75,  the  sixth  day  of  December,  one 
thousand  eight  hundred  and  four,  bounded  as  follows:  beginning 
at  a  walnut ^on  the  bank  of  the  Mississippi  river,  thence  south 
live  degrees  west,  two  hundred  and  eighteen  perches,  to  a  cotton - 
wood;  thence  south,  eighty-live  degrees  east,  seventy-three  and 
one-half  perches,  to  an  elm ;  thence  north,  live  degrees  east,  two 
hundred  and  eighteen  perches,  to  a  sycamore;  thence  north, 
eighty -live  degrees  west,  seventy-three  and  a  half  perches,  to  the 
place  of  beginning;  joining  the  Mississippi  on  the  south,  vacant 
land  on  the  southeast,  Cahokia  field  on  the  northeast,  and  vacant 
land  on  the  northwest;  containing  one  hundred  acres  and  twenty- 
three  perches,  as  in  the  said  patent  described,  as  will  appear  by 
the  conveyance  of  the  whole  of  the  said  land,  from  Joseph  Pig- 
got  and  Hannah,  his  wife,  Daniel  Quick  and  Nancy,  his  wife, 
formerly  Nancy  Piggot,  William  Patterson  and  Aseneth,  his 
wife,  formerly  Asenetli  Piggot,  Newton  Piggot,  to  the  said  John 
McKnight  and  Thomas  Brady,  by  deed  bearing  date  January 
4rth,  1815;  and  by  a  release  of  dower  from  Frances  CoUard  to 
the  said  John  McKnight,  Thomas  Brady,  by  deed  bearing  date 
January  16th,  1815,  and  which  was  also  granted  by  letters  pat- 
ent from  the  United  States  to  the  said  John  McKnight  and 
Thomas  Brady,  and  which  property  was  afterwards  divided 
between  the  said  Samuel  Wiggins  and  the  said  John  McKnight 
and  Thomas  Brady,  by  order  of  the  circuit  court  of  the  county  of 
[36— Scam.     Vol  2.] 
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St.  Clair,  in  the  state  of  Illinois,  and  the  said  sixty-eight  acres 
and  one  hundred  and  twentj-tive  thousandths  were  allotted  and  set 
off  as  the  part  of  the  said  John  McKnight  and  Thomas  Brady, 
as  by  the  record  remaining  in  said  court,  will  more  fully  and  at 
large  appear." 

The  cause  was  heard  at  the  IS^ovember  term,  1839,  of  the  court 
below,  the  Hon.  Sidney  Breese  presiding,  on  demurrer  to 
[*556]  the  bill.  The  bill  was  dismissed,  and  the  complainants 
appealed  to  this  court. 

[This  cause  was  very  ably  argued  by  the  counsel  for  the  respec- 
tive parties;  but  as  the  main  points  raised  in  the  argument  are 
decided  by  the  court,  the  points  and  authorities  of  counsel 
are  omitted  by  the  reporter.] 

H.  Gambel,  S.  T.  Logan,  and  J.  Shields,  for  the  appellants. 
Lyman  Trumbull -and  J.  Butterfield,  for  the  appellees. 

Smith,  Justice:  It  is  discovered,  upon  an  examination  of  the 
bill  in  this  cause,  that  there  is  a  serious  defect  in  the  statement 
of  the  complainants'  title  to  the  land,  which  materially  affects 
the  claim  for  the  relief  sought  by  them. 

The  act  of  the  general  assembly  of  the  state  of  Illinois,  of  the 
2d  of  March,  1819,  under  which  the  complainants  derive  their 
title  to  the  ferry  and  ferry  privileges,  described  in  the  bill,  as  the 
assignees  of  Samuel  Wiggins,  the  grantee  named  in  the  act, 
authorized  the  establishment  of  such  ferry  "  on  the  waters  of  the 
Mississippi,  near  the  town  of  Illinois,  in  this  state,"  and  "  the 
running  of  the  same  from  lands  at  said  place,  that  may  belong 
to  him"  (Wiggins);  and  the  act  further  provided,  that "  Wiggins, 
his  heirs,  or  assigns,  should  have  the  ferry  in  actual  operation 
within  eighteen  months  from  and  after  the  passage  of  the  act." 

The  time  within  which  Wiggins  was  to  establish  the  ferry,  and 
have  it  in  actual  operation,  and  by  which  the  grant  was  to  be 
inoperative,  in  case  it  was  not  established  and  in  operation  by 
that  period,  expired  on  the  2d  day  of  September,  1820.  In  the 
description  of  the  land,  and  the  mode  and  time  of  acquisition, 
the  bill  recites  that  Wiggins  became  the  purchaser  thereof,  from 
Julie  Jarrot,  by  deed  of  the  13th  day  of  July,  1822,  and  that 
Wiggins,  by  deed  of  the  first  day  of  August,  1831,  conveyed 
the  same  lands  to  a  portion  of  the  complainants,  and  to  the 
ancestors  of  others  of  the  complainants,  of  whom  they  are  the 
legal  representatives. 

It  is  further  recited  in  the  bill,  that  a  piece  of  said  tract  of  land, 
lying  on  the  Mississippi,  near  the  centre  of  the  tract,  was  claimed 
by  one  James  Piggot,  which  claim  was  recognized  by  govern- 
ment, and  a  patent  issued  therefor,  and  that  Wiggins  acquired 
this  piece  several  years  before  the  date  of  the  deed  from  Julie 
Jarrot  to  him;  and  first  established  his  ferry  on  this  piece,  then 
being  the  owner  thereof,  under  Piggot's  legal  representatives, 
which  piece  of  land  is  included  in  the  large  tract,  and  was  pat- 
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ented  by  the  United  States  to  John  McKnight  and  Thomas 
Brady,  in  1816;  and  was  conveyed  by  them  to  Wiggins,  by  deed; 
copies  of  which  papers  and  deed  are  said  to  be  exhibited  with 
the  bilL  This  is  the  entire  description  in  the  bill  of  the 
inception  of  title  to  the  lands  by  Wiggins.  With  the  bill,  [*557] 
no  exhibits  are,  howe%'er,  transcribed  into  the  record,  and 
we  are  consequently  uninformed  as  to  the  contents  or  character 
of  the  conveyance  from  McKnight  and  Brady  to  Wiggins,  and 
from  Piggot's  legal  representatives,  either  in  point  of  date,  or 
description  of  land.  The  act  of  1819  declares,  that  the  ferry 
shall  be  run  from  lands  at  the  place  named  in  the  act,  "  that  may 
belong  to  him"  (Wiggins). 

The  question  here,  in  construing  the  first  section  of  the  act  of 
1819,  naturally  arises.  Did  the  grant  to  Wiggins  require  that  he 
should  •  be  the  owner  of  the  land  at  the  passage  of  the  act,  or  of 
such  as  he  mi^ht  subsequently  purchase,  before  the  period  of  the 
forfeiture  of  the  grant?  If  the  word  "  may,"  as  understood  in  legal 
parlance,  be  rendered  shall,  it  is  apparent  that  Wiggins,  by  the 
facts  disclosed  by  the  complainants,  in  their  bill,  had  no  land  at 
the  place  desi^^nated  in  the  law  of  1819,  at  the  time  of  the 
passage  thereof;  and  consequently  he  had  no  estate  in  the  lands 
upon  which  the  grant  could  operate;  and  the  act  was  necessarily 
nugatory  in  its  character,  and  was  altogether  inoperative  in  its 
effect. 

On  the  other  hand,  if  the  grant  be  construed  to  operate  on  lands 
which  Wiggins  might  acquire  subsequently  to  the  passage  of  the 
act,  and  before  the  time  limited  for  the  commencement  of  the 
ferry,  it  is  equally  clear,  that  the  acquisition  of  the  lands,  by 
Wiggins,  through  the  purchase  of  Julie  Jarrot,  was  upwards  of 
one  year  and  ten  months  after  the  time  limited  for  the  erection  of 
the  ferry,  and  consequently  the  grant  could  not  attach,  or  act  on 
the  lands  thus  acquired.  As  to  the  period  of  acquisition  of  the 
piece  in  the  centre  of  the  tract,  represented  to  be  a  portion  of  the 
tract  acquired  from  Jarrot,  nothing  is  disclosed  in  the  bill,  which 
affords  any  certainty  as  to  time;  the  omission  to  transcribe  into 
the  record,  the  exhibits  referred  to  in  the  bill,  precludes  the  pos- 
sibility of  learning  when  the  title  was  acquired.  The  allegation 
in  the  bill,  that  Wiggins  acquired  the  title  to  this  portion  of  the 
land,  several  years  before  the  date  of  the  deed  from  Julie  Jarrot, 
is  so  manifestly  uncertain,  that  no  evidence  was  afforded,  by  the 
statement,  that  the  title  was  acquired  before  the  2d  day  of  Sep- 
tember, 1820. 

The  vague  and  indefinite  character  of  the  allegations,  affords, 
then,  no  evidence  that  Wiggins  was,  at  any  time  before  the  2d  of 
September,  1820,  the  owner  of  the  lands  near  the  town  of  Illinois, 
in  the  state  of  Illinois,  contemplated  in  the  act  of  1819,  and  from 
which  the  ferry  was  to  be  put  in  operation.  It  may  be  said  the 
demurrer  admits  all  the  alle2:ations  of  the  bill  to  be  true   ar>rl 
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that,  therefore,  the  complainant's  title  to  the  land  cannot  be  ques- 
tioned. It  is  certainly  trne,  the  demurrer  admits  all  that  is  well 
stated  or  pleaded,  but  it  surely  cannot  supply  defects  in  substance, 
or  cure  a  defective  title,  nor  yet  establish  one  defectively  set  forth. 
It  is  too  obvious  to  doubt  that  the  title  acquired  in  1822,  could 
not  even  aid  the  acquisition  of  the  privileges  conferred  by 
[*558]  the  grant,  much  less  be  the  foundation  on  M'hich  the  grant 
was  to  operate,  and  vest  the  privileges  named  in  the  law, 
because  of  the  posterior  period  of  its  inception;  and  equally  so,  is 
the  effect  following  from  the  want  of  the  clear  ascertainment  of 
the  title  to  the  other  portion  of  the  land,  on  which  it  is  alleged 
the  ferry  was  first  established. 

The  conclusion  seems,  then,  very  certain,  that  Wiggins  was  not 
the  owner  of  any  lands,  Avithin  the  time  required  by  the  act  of 
1819,  to  be  possessed  by  him,  upon  which  the  grant  could  operate; 
and  upon  this  ground  alone,  the  injunction  might  have  been  dis- 
solved, and  the  bill  dismissed. 

Other  questions  of  grave  import,  involving  the  constitutional 
character  of  laws  connected  with  the  case,  have  been  raised,  and 
elaborately  and  ably  discussed,  upon  which  it  does  not  become 
necessary  for  this  court  to  express  an  opinion,  in  order  to  the  deci- 
sion of  the  cause.  It  would,  perhaps,  be  injudicious  to  express 
an  opinion  on  these  points,  at  this  time,  when  it  is  not  absolutely 
necessary;  but  more  especially  so,  as  the  questions  raised,  involve 
an  enquiry  into  the  extent  and  rightful  exercise  of  legislative 
action  by  the  general  assembly  of  this  state,  which  it  is  supposed 
may  arise,  in  at  least  another  cause  now  pending  in  this  court, 
between  the  same  parties. 

I  am  of  opinion,  for  the  reasons  given,  that  the  judgment 
should  be  affirmed,  with  costs. 

Since  the  delivery  of  the  foregoing  opinion,  the  exhibits 
referred  to  in  the  opinion,  and  exhibited  with  the  bill  in  the  cir- 
cuit court,  have,  by  the  mutual  consent  of  counsel,  been  filed 
here.  On  an  inspection  thereof,  and  the  deed  of  McKnight  and 
Brady,  particularly,  it  does  not  appear  that  any  new  fact  is 
shoAvn  to  induce  a  change  of  my  opinion.  The  title  is  shown,  by 
the  exhibits,  to  be  most  clearly  defective,  and  all  doubt  is  removed 
thereon. 

AViLSON,  Chief  Justice,  Lockwood  and  Browne,  Justices:  We 
concur  in  the  opinion  that  the  judgment  of  the  circuit  court  must 
be  affirmed,  on  the  ground  that  the  bill  does  not  set  out  with 
clearness  and  certainity,  that  Samuel  Wiggins  owned  any  land 
on  the  waters  of  the  Mississippi  river,  near  the  town  of  Illinois, 
on  the  2d  of  March,  1819,  or  within  eighteen  months  thereafter, 
on  which  the  grant  of  the  legislature  could  operate;  and  because 
it  does  not  appear,  with  certainty,  that  Samuel  Wiggins  owned 
any  land  on  the  Mississippi  river,  on  the  6th  of  February,  1821, 
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to  whicli  the  ferry,  before  that  time  established  by  said  Wiggins, 
could  be  removed,  in  pursuance  of  the  act  passed  on  the  6th  of 
February,  1821. 

Decree  affirmed. 


MONDAY,  FEBRUARY  22d,  1841,  THE  NEW  JUDGES  TOOK  THEIR 
SEATS  UPON  THE  BENCH.  [*559] 


present: 

Hon.  William  Wilson,  Chief  Justice. 
Hon.  Samuel  D.  Lockwood,  Associate  Justice. 
Hon.  Theophilus  W.  Smith,  Associate  Justice. 
Hon.  Thomas  C.  Browne,  Associat.e  J  ustice. 
Hon.  Sidney  Breese,  Associate  Justice. 
Hon.  Thomas  Ford,  Associate  Justice. 
Hon.  Walter  B.  Scates,  Associate  Justice. 
Hon.  Samuel  H.  Treat,  Associate  Justice.     (1) 


James  M.  Duncan  v.  Isaac  McAffee.  {a) 
Error  to  Fayette. 

1.  Action — by  petition,  etc.,  lies  on  sealed  note.  A  suit  by  petition  and  sum- 
mons will  lie  upon  a  note  under  seal ;  and  such  note  is  correctly  described  in 
the  petition,  as  a  bond,  (b) 

2. name.    The  description  of  the  defendant,  in  a  suit  by  petition  and 

summons,  as  "J.  M.  Duncan,  alias  James  M.  Duncan,''  is  sufficient. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1839,  before  the  Hon.  Sidney  Breese.  Judgment  was  rendered 
for  the  plaintiff.  The  defendant  brought  the  cause  to  this  court 
by  writ  of  error. 

F.  FoRMAN,  for  the  plaintiff  in  error.  O.  Peters  and  J.  S. 
Greathouse,  for  the  defendant  in  error, 

Breese,  Justice,  delivered  the  opinion  of  the  court:  Tlie  rec- 
ord in  this  cause  shows  an  action  of  debt  commenced  in  the 
circuit  court  of  Fayette  county,  at  the  October  term,  1839,  by 
petition  and  summons,  or  an  instrument  in  writing  in  the  follow- 
ing form: 

CI)  The  Hon.  Stephen  A.  Douglass  did  not  take  his  seat  upon  the  bench  until 
the  last  day  of  the  term. 

Cases  Citing  Text.  (6)  Statute  authorizing  suit  by  peti- 

(a)  For  decision  of  motion  to  amend  tion  and  summons,  does  not  appear  in 

in  what  appears  to  be  the  same  case,  R  S.  1874,  or  later  statutes, 
see  Duncan  v.  McAftee,  3  Scam.  93. 
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"$200.  Six  months  after  date  I  promise  to  pay  John  S.  Great- 
house  or  order,  two  hundred  dollars,  and  interest  at  the  rate  of  12 
per  centum  per  annum,  after  due,  for  value  received  of  him. 
Witness  my  hand  and  seal  this  17th  day  of  January,  1839. 

J.  M.  Duncan,  [seal.]  " 
And  on  which  is  the  following  endorsement,  "  I  assign  the  witliin 
note  to  Isaac  McAffee,  for  value  received  of  him,  this  1st  day  of 

July,  1839.  J.  S.  Greathouse?' 

[*560]  A  motion  was  submitted  to  the  court  below  to  quash 
the  summons;  but  for  what  cause  the  record  does  not  show. 
This  motion  was  disallowed;  and  thereupon  the  defendant,  by  his 
counsel,  interposed  a  special  demurrer  to  the  petition,  assigning 
as  cause  of  demurrer,  "  That  the  said  James  M.  Duncar,  is 
declared  against  therein  by  the  name  of  J.  M.  Duncan,  alias 
James  M.  Duncan."  The  court  gave  judgment  for  the  plaintifi 
below,  on  the  demurrer,  for  his  debt  and  damages,  to  be  assessed 
by  the  clerk;  to  reverse  which,  this  writ  of  error  is  prosecuted, 
and  it  is  assigned  for  error.  First,  That  the  writ  issued  in  the 
cause  had  not  the  seal  of  the  court  attached  thereto,  and  that  the 
motion  to  quash  should  have  been  allowed. 

Secondly,  That  it  is  uncertain,  from  the  petition  and  summons, 
against  whom  the  writ  issued,  and  upon  whom  it  should  be 
served ;  and 

Thirdly,  That  the  instrument  set  for  in  the  petition  and  sum- 
mons, is  not  a  ])ond  or  note,  within  the  meaning  of  the  statute, 
and  suit  cannot  be  instituted  upon  it,  under  the  act  of  the  legisla- 
ture. 

The  court  is  of  opinion  that  neither  of  the  errors  are  well 
assigned.  The  proceedings  are  substantially  in  the  form  prescribed 
by  the  "  Act  simplifying  Proceedings  at  Law  for  the  Collection 
of  Debts,"  (R.  L.  497;  Gale's  Stat.  538). 

The  frst  assignment  of  error  w^as  doubtless  predicated  upon  the 
omission  of  the  clerk,  in  making  up  the  record,  to  denote,  by  the 
usual  marks,  the  place  of  the  seal  to  the  summons.  This  having 
been  suggested  by  the  defendant  in  error,  as  diminution  of  the 
record,  a  certiorari  was  awarded  to  bring  up  a  perfect  record,  and 
from  an  inspection  of  that,  it  appears  a  seal  was  affixed  to  the 
original  summons. 

As  to  the  second  assignment  of  error,  we  are  of  opinion  that 
the  averment  in  the  petition  are  sufficiently  technical  and  appro- 
priate, to  make  certain  the  person  wlio  is  to  be  called  upon  to 
defend  the  action.  In  describing  the  manner  in  which  the  bond 
was  made,  it  might  be  more  technical  to  allege  that  the  defendant 
made  it  by  the  name,  contraction,  and  abbrexaation  of  J.  M.  Dun- 
can, but  the  term  alias,  as  used,  is  equally  well  understood,  and 
cannot  be  considered  such  a  departure  from  correct  pleading  as  to 
warrant  a  reversal  of  the  judgment. 

The  third  and  last  error  assigned  goes  to  the  instrument  itself, 
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as  being  one  not  of  the  description  enumerated  in  the  statute. 
There  does  not  appear  to  be  any  ground  for  this  objection.  The 
instrument  has  all  the  characteristics  of  a  bond  for  the  payment 
of  money,  and  is  in  the  usual  form  of  such  writings.  The  rec- 
ord, therefore,  showing  no  such  errors  as  are  assigned,  the  judg- 
ment of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  aflrmed. 


XJeiah  Raplee  v.  Thomas  Morgan.  [*561] 

Appeal  from  Scott. 

1.  Promissory  note — privy  in  interest  to  enforce.  In  an  action  by  the 
assignee  ai^ainst  the  assignor  of  a  promissorj^  note,  it  is  not  necessary  for  the 
plaintiff  to  show  a  judgment  against  the  jnaker,  to  lay  a  foundation  for  the 
introduction  in  evidence  of  an  execution  issued  thereon.  The  assignor  is  a 
privy  in  interest  with  the  assignee,  in  the  proceedings  to  enforce  payment  of 
the  maker. 

-evidence  of  insolvency  of  maker.    In  an  action  by  the    assignee 


against  the  assignor  of  a  promissory  note,  upon  the  ground  that  diligence 
by  suit  has  been  used  against  the  maker,  the  return  of  iiulla  bona  upon  an 
execution  against  the  maker,  is  evidence  of  his  insolvency.  But  in  order  to 
charge  the  assignor,  it  is  also  necessary  to  show  that  suit  was  instituted  against 
the  maker,  within  a  reasonable  time  after  the  debt  became  due,  or  the  assign- 
ment was  made. 

3.  due  diligence  to  hold  assignor.     Where  the    record  in  such  case 

showed  that  suit  was  commenced  within  three  days  after  the  note  fell  due,  and 
that  the  assignee  duly  issued  execution  to  a  constable  upon  the  judgment  ren- 
dered by  a  justice  of  the  peace  on  the  note,  which  was  returned  nulla  bona 
within  thirty-seven  days;  and  thereupon  a  transcript  of  the  judgment  was 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  the  county,  and  execution 
issued  thereon  to  the  sheriff,  which  was  also  returned  nulla  bona:  Held,  that 
due  diligence  was  shown. 

4.  evidence  of  maker's  insolvency.     Parol  evidence    is  admissible  to 

show  the  insolvency  of  the  maker  of  a  promissory  note.  So,  also,  is  the  admis- 
sion of  that  fact  by  the  assignor. 

5.  purchase  at  discount  not  usury.    It  is  a  well  settled  principle,  that 

the  bona  fide  purchaser  of  a  note,  in  a  fair  course  of  trade,  at  a  greater  dis- 
count than  the  rate  of  interest  allowed  by  law,  is  not  usurious,  where  the 
original  consideration  was  not  tainted  with  usury. 

6.  PENAii  STATUTE — Construction.  Courts  are  not  allowed,  by  settled  princi- 
ples of  law,  to  enlarge,  by  construction,  the  provisions  of  a  penal  statute,  {a) 

7.  l^OTE— assignor  v.  assignee — damages.  In  an  action  by  the  assignee 
against  the  assignor  of  a  promissory  note,  the  measure  of  damages  is  the 
amount  paid  for  the  note  by  the  assignee.  (6) 

Cases  Citing  Text.  interest.    Short  v.  Coffeen,  76  111.  245, 

(a)  Statute  imposing  penalty  will  be  246.  In  action  by  assignee  of  note 
strictly  construed.  Clause  of  criminal  against  assignor,  recovery  should  not 
code  construed.  Hawkins  v.  People,  be  for  more  than  assignee  could  have 
106  111.  628,  682.  have  collected  from  maker  had    he 

(b)  In  action  by  assignee  of  note  been  solvent.  Corgan  v.  Frew,  39  III. 
against  tlie  assignor,  recovery  can  in  31. 

no  case  exceed  the  amount  of  note  and 
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This  cause  was  heard  in  the  court  below,  at  the  October  term 
1839  before  the  Hon.  Samuel  H.  Treat.  Judgment  was  rendered 
tor  the  plamtift  in  that  court,  for  ^48  and  costs.     The  defendant 
appealed  to  this  court. 

M.  McCoNNEL  and  J.  A.  McDougall,  for  the  appellant.  J. 
Lambokn,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  of  debt  brought  by  the  appellee  against  the  appel- 
lant, before  a  justice  of  the  peace,  upon  an  assignment  of  a 
promissory  note  for  $62.51,  and  taken  by  appeal  into  the  circuit 
court. 

Upon  the  trial,  the  plaintiff  below  offered  in  evidence  the  note 
and  assignment  from  Kaplee  to  him,  also  a  summons  issued  by  a 
justice  of  the  peace  of  Scott  county,  at  his  suit,  against  one  S.  J. 
Lowe,  the  maker  of  the  note.  He  also  offered  in  evidence,  an 
execution  against  said  Lowe,  and  the  constable's  return  of  nulla 
bona  thereon. 

He  likewise  offered  in  evidence  another  execution  from 
[*562]  the  Scott  circuit  court,  upon  a  transcript  of  the  judgment 
of  the  justice  against  said  Lowe,  and  a  return  by  the  sheriff 
upon  it,  "  no  property  found." 

He  proved,  by  the  constable  in  whose  hands  the  first  execution 
had  been  placed,  that  he  had  searched  three  times  for  property: 
that  Raplee  told  him  he  believed  Lowe  had  no  personalty,  and 
advised  him  to  return  the  execution,  that  another  might  issue 
from  the  circuit  court,  to  be  levied  upon  land,  which  Lowe  said  he 
owned.  To  all  of  which  the  defendant  below  objected,  and  moved 
the  court  to  enter  a  nonsuit,  which  the  court  refused,  and  to  which 
the  defendant  excepted. 

The  defendant  proved  that  the  consideration  of  the  assignment 
paid  him  by  Morgan,  was  $46  or  $48,  and  thereuDou  moved  the 
court  for  judgment  for  threefold  the  amount  of'  the  difference 
between  the  sura  so  paid,  and  the  amount  due  upon  the  note; 
which  was  disallowed  by  the  court,  and  judgment  rendered  for 


The  appellant  assigns  for  error. 

First.  The  admission  of  the  execution  in  evidence  without  first 
showing  the  judgment  upon  which  it  issued; 

Secondly.  The  refusal  to  enter  a  nonsuit; 

Thirdly.  The  inadmissibility  of  the  return  upon  the  executions, 
to  show  due  diligence  on  the  part  of  the  appellee; 

Fourthly.  The  improper  admission  of  the  testimony  of  the  con- 
stable ; 

Fifthly.  The  opinion  of  the  court  in  refusing  to  render  judg- 
ment for  threefold  the  amount  alleged  to  have  been  taken  as  usury, 
is  assigned  for  error;  and, 

(1)  Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
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Lastly.  All  the  decisions  of  the  court  in  the  cause  are  assigned 
for  error. 

The  court  is  of  opinion  that  the  first  error  is  not  well  assigned. 
The  appellant  was  a  privy  in  interest  in  the  suit  instituted  by  the 
appellee  against  Lowe,  the  maker  of  the  promissory  note,  and 
would  have  been  concluded  by  a  recovery  by  the  defendant  in  that 
suit. 

It  is  a  well  settled  principle,  that  parties  and  privies  in  interest, 
are  concluded  by  a  judgment.  (1)  In  an  action,  therefore,  by  the 
appellee  against  the  appellant,  upon  his  legal  responsibility,  aris- 
ing out  of  the  very  assignment  by  w^hich  the  appellee  acquired  a 
right,  under  the  statute,  to  sue  the  maker  of  the  note,  we  are  of 
the  opinion  that  it  was  not  necessary  to  show  the  judgment  to 
which  he  was  privy,  to  lay  a  foundation  for  the  introduction  in 
evidence  of  an  execution  issued  thereon.  As  between  either  of 
the  parties  thereto  and  third  persons,  such  evidence  would  be 
indispensable;  and  between  third  persons  or  strangers  to  the  rec- 
ord, the  like  rule  prevails,  with  tlie  exception  of  officers  who 
justify  under  such  process,  against  action  of  trespass  for  alleged 
injuries  arising  from  their  official  acts. 

If  the  premises  and  corollary  be  correct,  the  court  cor-  [563] 
rectly  refused  to  enter  a  non-suit,  which  is  assigned  as  the 
second  error. 

The  third  error  assigned  questions  the  admissibility  and  suffi- 
ciency of  the  evidence,  by  a  return  of  nulla  hoiuv  on  the  execu- 
tions, to  establish  due  diligence  on  the  part  of  the  assignee,  in 
pursuing  the  debtor  to  insolvency. 

Where  diligence  by  suit  is  shown,  to  fix  the  assignor's  liability, 
such  a  return  is  a  very  necessary  part  of  the  plaintiff's  proof. 
But  it  is  also  necessary  to  show  that  suit  was  instituted  within  a 
reasonable  time  after  the  debt  became  due,  or  assignment  made; 
and  which,  by  the  record  in  this  cause,  appears  to  have  been 
done  within  three  days  after  the  debt  became  due.  The  assignee 
appears  still  further  to  have  diligently  pursued  his  legal  remedy, 
by  issuing  two  executions  under  which  all  the  debtor's  personalty 
and  realty  might  have  been  sold,  had  he  possessed  any  within 
the  county. 

The  truth  of  the  officer's  return  was  not  questioned  on  the 
trial. 

In  the  case  of  Cowles  and  Krum  v.  Litchfield,  decided  at 
this  term  {ante  356),  this  court  has  established  the  principle, 
that  such  a  return  is  evidence  of  the  defendant's  insolvency. 
Further  to  prosecute  the  remedy,  would  but  accumulate  costs; 
and  the  case  would  fall  within  the  last  point  resolved  in  the  case 
of   Thompson  v,  Armstrong,  Breese  24. 

Upon  the  fourth  error  assigned,  we  can  perceive  no  principle 

(1)  See  11  Petersdorff's  Com.  L.  705,  and  authorities  there  condensed. 
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of  law  which  would  exclude  parol  evidence  to  establish  the  fact 
of  insolvency;  or  the  adniission  of  the  appellant,  that  Lowe  had 
no  property  subject  to  the  execution  issued  by  the  justice. 

The  hftli  and  last  error  that  it  is  necessary  to  notice,  questions 
the  correctness  of  the  opinion  of  the  circuit  court  in  refusing  to 
apply  the  provisions  of  §  3,  of  "An  act  to  regulate  the  interest 
of  money"  (R.  L.  349;  Gale's  stat.  343),  to  the  facts  in  this 
case.  The  court  is  not  disposed,  nor  allowed,  by  settled  princi- 
ples of  law,  to  enlarge,  by  construction,  the  provisions  of  a  penal 
statute.  It  is  not  shown,  in  this  case,  that  the  original  consider- 
ation between  the  promisor  and  payee,  was  usurious;  in  the 
absence  of  proof,  the  court  will  not  presume  it.  The  defendant 
here,  having  in  a  fair  course  of  trade  discounted  this  note  at  a 
higher  rate  of  interest  than  allowed  b}'^  law,  it  is  contended,  has 
contaminated  it  with  usury.  By  the  construction  given  similar 
statutes  by  the  courts  of  the  several  states,  the  United  States, 
and  England,  it  is  a  well  settled  principle  that  such  a  sale  and 
])nrchase  of  a  note,  bo?ia  fide,  in  a  fair  course  of  trade,  is  not 
usurious,  where  the  original  consideration  was  fair,  legal,  and 
not  tainted  with  usury.  (1) 

On  a  question  so  plain  and  well  settled,  it  is  useless  to  multi- 
ply authorities.     The  court  below  very  correctly  reduced 
[*564]  the  amount  of  the  judgment  to  the  sum  actually  paid  by  the 
appellee.    (15   Johns.    44.)      The  judgment  of  the  court 
below  is  affirmed,  with  costs. 

Judgment  afirmed.' 


Jacob  Vandyke  v.  Edward  M.  Daley. 

Appeal  from  Jersey. 

1.  Certiorari — inadvertently  granted.  Where  a  writ  of  certiorari,  return- 
able to  the  next  term,  was  awarded  to  the  court  below,  to  send  up  a  copy  of 
an  appeal  bond,  and  the  appellant  showed,  by  affidavit,  that  a  copy  of  such 
bond  duly  certified,  was  on  the  files  of  the  supreme  court,  and  moved  to  set 
aside  the  continuance  of  the  cause,  the  court  overruled  the  motion,  because 
no  order  for  a  continuance  had  been  entered;  but  sustained  a  motion  to  super- 
sede the  writ  of  certiorari,  (a) 

Claek  H.  Goodrich,  for  the  appellee,  moved  to  set  aside  the 
continuance  in  this  cause. 

Breese,  Justice:     The  court  is  of  opinion,  that  the  appellee 

has  misconceived  the  course  proper  to  be  taken  to  effect  the  object 

he  has  in  view.     The  record  does  not  show  any  continuance  of 

the  cause,  any  further  than  the  awarding  of  a  certiorari,  retura- 

(1)  13  Peters  345 ;  15  Johns.  44,  263,  355,  and  authorities  there  cited. 

Cases  Citing  Text.  inution  of  record,  supreme  court  will 

{a)  Whenever  it  is  made  properly  award  writ  of  certiorari.  Schirmer  v. 
to  appear  that  there  has  been  a  dim-     People,  40  111.  66,  68. 
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able  to  tlie  next  term,  can  be  understood  so  to  operate. 

The  certiorari  was  awarded  upon  the  affidavit  of  the  appel- 
hmt's  counsel,  the  appellee  having  no  counsel  in  court,  setting 
forth  that  a  copy  of  the  appeal  bond  had  not  been  sent  up,  and 
that  the  record  was  thereby  diminished.  At  this  term  of  the 
court,  the  appellee  shows,  by  affidavit,  that  such  bond  was  on  lile 
earl}'  in  the  term,  and  presents  to  the  court  a  certiiied  copy 
thereof,  as  the  statute  requires.  Had  this  fact  been  known,  the 
certiorari  would  not  have  been  awarded;  and  as  the  object  of  it 
is  now  accomplished,  the  order  granting  the  same  would  be 
superseded  upon  a  motion  to  that  effect. 

The  present  motion  is  therefore  disallowed. 

Motion  disallowed. 

The  counsel  for  the  appellee  now  entered  a  motion  to  super- 
sede the  certiorari^  which  was  granted. 

Certiorari  superseded. 


John  Jackson  v.  William  H.  Haskell.  [*565] 

Error  to  Peoria. 

1.  Promissory  note — blank  endorsement.  A  blank  endorsement  upon  a 
promissory  note  is  under  the  control  of  the  assignee,  and  may  be  filled  up 
with  his  name,  before  or  at  the  trial  of  a  suit  upon  the  note. 

2.  Action  op  debt — erroneous  judgment.  In  an  action  of  debt,  by  petition  an 
summons,  it  is  error  to  render  verdict  and  judgment  for  damages,  (a) 

S.  T.  Logan,  for  the  plaintiff  in  error. 

O.  Peters  and  Jacob  Gale,  for  the  defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court:  This  is 
an  action  commenced  by  petition  and  summons,  by  Haskell 
against  Jackson.  The  petition  describes  a  note  executed  by  Jack- 
son to  one  Z,  Philips,  and  alleges,  "  on  which  note  are  the  fol- 
lowing assignments,"  to  wit:  "  Zachariah  Philips,"  "  Onslow 
Peters,"  and  concludes  with  a  prayer  of  judgment  for  his  debt 
and  damages,  &c. 

The  summons  is  in  debt,  and  an  issue  was  made  up  on  the 
plea  of  7iil  debet,  which,  by  consent,  was  tried  by  the  court  with- 
out a  jury.  The  court  "  find  the  issue  for  the  plaintiff,  and 
assess  the  damages  by  reason  of  the  premises,  to  two  hundred 
and  fifty  dollars,"  and  judgment  accordingly,  for  the  damages  so 
assessed. 

The  assignment  of  errors  questions  first,  the  correctness  of  the 

Oases  Citing  Text.  action  of  debt,  verdict  and  judgment 

{a)  Rule  stated  in  head  note   en-  should  both  distinguish  between  debt 

forced    Heyl  v.  Stapp,  3  Scam.  93,  96 ;  and  damages.     Horton  v.  Critchfield, 

Howell  V.  Barrett,  3  Gilm.  433 ;  Wil-  18  111.  133, 136 ;  Ross  y.  Taylor,  63  111. 

coxon  «.  Roby,  3  Gilm.  475,  476.      In  215,  216. 
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judgment,  it  being  in  damages,  when  it  should  have  been  in 
debt,  and  secondly,  the  right  of  the  plaintiff  below  to  recover, 
the  note  being  endorsed  in  blank  only. 

The  second  error  assigned  has  been  repeatedly  held  to  be  none. 

The  note  is  in  the  power  of  the  assignee,  and  under  his  con- 
trol, and  before  or  upon  trial,  the  blank  can  be  filled  up  with  his 
name.  (Bayley  on  bills  104;  Gillham  v.  State  Bank  of  Illi- 
nois^ ante  245.) 

The  first  error  is  well  assigned.  The  proceedings  are  in  debt, 
and  consequently  a  verdict  and  judgment  in  damages,  as  in  this 
case,  is  erroneous.  {Jones  v.  Lloyd  et  al.,  Breese  174.) 

This  error,  although  manifestly  the  result  of  inadvertence,  is 
sufficient  to  reverse  the  judgment,  which  is  done  accordingly, 
with  costs,  and  the  cause  remanded,  with  instructions  to  set  aside 
the  judgment,  and  award  a  venire  de  novo. 

Judgment  reversed. 


The  People,  ex  ret.  James  M.  Duncan,  Clerk  of  the  Supreme 

Court  V.  John  G.  McHatton,  Sheriff  of  Schuyler 
[*566]  County. 

Motion  for  Attachment. 

1.  Pkocess— rwZe  to  return.  An  order  or  rule  upon  an  officer  to  return  pro- 
cess should  be  served  by  copy. 

In  this  case  the  relator  produced  the  order  of  the  court  requir- 
ing the  defendant  to  return  certain  fee  bills  and  executions  for 
costs,  which,  it  appeared  by  affidavit,  had  been  committed  to 
him  for  collection,  and  which  he  had  failed  to  return.  The 
return  to  the  copy  of  the  rule,  was  as  follows : 

"  Served  this  rule,  by  reading,  on  John  G.  McHatton,  the  23d 
day  of  January,  1841. 

"  Samuel  Mason,  Coroner  of  Schuyler  County." 

J.  Y.  ScAMMON,  for  the  relator,  moved  that  an  attachment  issue 
against  the  defendant. 
"M.  McConnel  objected. 

Per  Curiam:  The  rule  should  have  been  served  by  copy.  The 
return  is  insufficient.     The  motion  must  be  denied. 

Motion  denied. 
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The  People,  ex  rel.  James  M.  Duncan,  Clerk  of  tlie  Supreme 
Court  V.  Moses  Hallett,  late  Sheriff  of  Jo  Daviess  County. 

Motion  for  Attachment. 

1.  Rule  to  show  cause — served,  no  retvrn — attachment.  Where  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  an  officer,  for  neglect- 
ing to  return  process,  was  served  twenty  days  before  the  return  day,  byleav- 
ing  a  copy  of  the  rule  with  the  officer,  and  he  acknowledge  the  service,  and 
no  cause  was  shown,  an  attachment  was  awarded  against  him. 

March  1,  1841.  On  this  day,  the  relator  produced  the  order 
of  this  court,  requiring  the  defendant  to  show  cause  why  an 
attachment  should  not  issue  against  him,  for  neglecting  to  return 
certain  fee  bills  and  executions  for  costs,  heretofore  committed  to 
him  for  collection ;  and  a  copy  of  the  order  with  the  following 
return  endorsed  thereon: 

"  Served  the  within  upon  Moses  Hallett,  this  5th  day  of  [*i^67] 
February,  1841,  by  his  acknowledging  service,  and  leav- 
ing him  a  copy  of  the  within. 

"Alexander  Young,  Sheriff  Jo  Daviess  County." 

J.  Young  Scammon,  for  the  relator. 

Per  Curiam:  The  proceedings  seem  to  be  regular.  Let  the 
attachment  issue. 


Attachment  awarded. 


Note.    See  The  People  ©.  Needles,  ante  361. 


The  People,  ex  rel.  3oii^  Davlin  v.  The  Auditor  of  Public 

Accounts. 

Motion  for  Mandamus. 

1.  School  lands — agency — state  title  when  divested.  Under  the  statutes  in 
relation  to  the  sale  of  school  lands,  the  school  commissioner  may  be  consid- 
ered the  legally  constituted  agent,  both  for  the  state  and  the  purchaser,  to 
receive  the  patents,  and  when  they  are  delivered  to  him,  in  compliance  with 
the  statute,  the  title  is  divested  out  of  the  state,  and  becomes  vested  in  the 
purchaser. 

2. .  Where  lands  were  sold  by  a  school  commissioner,  one- 
fourth  of  the  purchase  money  being  paid  in  hand,  and  a  credit  of  one,  two 
and  three  years  given  on  the  balance,  and  certificates  delivered  to  the  pur- 
chasers, containing  a  stipulation,  that,  upon  the  payment  of  the  remainder  of 
the  purchase  money,  patents  should  be  issued  to  the  purchasers :  Held,  that 
the  certificates  could  not  be  understood,  as  in  any  manner  affecting  the  provi- 
sions of  the  act  of  1829,  requiring  the  Auditor  to  forward  the  patents  when 
he  received  the  returns  of  the  school  commissioner,  or  as  restraining  him  from 
issuing  them,  before  the  expiration  of  the  term  of  credit. 

3.  Presumption — officer  does  duty.  Where  the  law  authorizing  the  sale  of 
of  school  lands,  on  credit,  required  the  commissioners  to  take  a  mortgage 
upon  the  land  sold,  and  also  personal  security  for  the  payment  of  the  purchase 
money,  the  court  will  presume  that  they  were  taken. 

4 .    The  presumption  is  that  a  public  officer  discharges  his  duty, 

until  the  contrary  is  sliown. 
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5.  School  lands — issue  of  patent.  An  assignee  of  a  certificate  of  the  pur- 
chase of  a  portion  of  school  land,  assigned  subsequently  to  the  issuing  of  the 
patent  to  the  original  purchaser,  and  its  delivery  to  the  school  commissioner, 
is  not  entitled  to  receive  the  patent  in  his  own  name,  under  the  act  of  1887. 
The  act  permits  patent  to  be  issued  to  the  last  assignee,  only  when  a  patent 
has  not  issued  to  the  first  purchaser. 

6.  .    Semhle,  that  where  a  patent  has  been  improperly  issued 

by  the  auditor,  to  a  person  not  entitle  to  receive  the  same,  the  supreme  court 
will  not  compel  the  auditor,  by  mandamus,  to  issue  another. 

7.  setting  aside  patent.    A  patent  can  not  be  set  aside  or  vacated, 

upon  a    motion  for  mandamus  against  the  auditor,  requiring  him  to  issue 
another  patent  for  the  same  land,  (a) 

J.  Young  Scammon,  for  tlie  relator.      J.   Lambokn,  attorney 
general,  for  the  respondent. 

[*568J  Breese,  Justice,  delivered  the  opinion  of  the  court: 
On  the  22d  day  of  February,  a  motion  was  submitted  by 
J.  Y.  Scammon,  on  behalf  of  John  Davlin,  the  relator,  for  a 
rule  upon  the  auditor  of  jjublic  accounts,  to  show  cause  why  he 
should  not  issue  a  patent  to  the  relator,  for  certain  lots  of  school 
land  sold  by  the  school  commissioner  of  Cook  county.  Notice 
having  been  given  to  the  auditor,  of  this  motion,  the  attorney, 
in  support  of  it,  presents  the  certiiicate  of  the  school  commis- 
sioner of  Cook  county,  to  the  auditor,  showing  that  John  B. 
Beaubien  bought  the  lands  in  question,  on  the  23d  day  of  Octo- 
ber, 1834,  at  the  sale  of  the  school  lands  at  Chicago;  that  since 
the  sale,  Beaubien  has  sold,  assigned,  and  transferred  all  his 
right,  title,  and  interest  to  the  relator,  by  assignment  on  the 
back  of  the  certificate  of  purchase  granted  to  him;  that  the  rela- 
tor has  paid  up  the  full  amount  of  the  purchase  money  due  for 
the  lots,  and  is  entitled  to  receive  a  patent  for  the  same  from  the 
governor  of  the  state,  under  the  act  of  the  16tli  of  January,  1837. 
(Acts  of  1837,  153,  154;  Gale's  stat.  156.)  He  also  exhibits  a 
paper  purporting  to  be  the  original  certificate  of  purchase  to 
Beaubien,  showing  the  purchase  by  him,  on  the  23d  of  October, 
1834,  and  that  one-fourth  of  the  purchase  money  was  paid  at  the 
time  of  the  sale,  and  the  residue  of  the  payments  to  be  com- 
pleted in  one,  two,  and  three  years,  after  which  he  should  be 
entitled  to  a  patent.  This  certificate  purports  to  have  been 
assigned  to  the  relator,  by  Beaubien,  on  the  first  day  of  March, 
1839.  He  also  exhibits  the  certificate  of  the  attorney  of  the 
school  fund,  &c.,  dated  Feb.  1,  1841,  showing  that  the  amounts 

Cases  Citing  Text.  when  made  seven  years  after  issue  of 

{a)  In  action  on  note  consideration  patent.  Trustees  of  Schools  v.  Wright, 

of  which  was  conveyance  of  land  by  11  111.  603,  605.     Purchaser  of  school 

State.plea  which  does  not  clearly  show  lands  in  1883  was  entitled  to  patent 

how  consideration  has  failed  is  bad.  only  upon  surrender  of  his  certificate 

Evans    v.    School    Commissioners  of  of  purchase  and  delivery  of  mortgage 

Greene    County,    1    Gilm.    654,    658.  to  secure  purchase  money.    Clybourn 

Bill  by  school  commissioner   to    en-  ■».  P.  Ft.  W.  &   C.   R.   Co.,  4  Bradw. 

force  implied  lien  for  purchase  money  463,466. 
on  school  land  sold  comes  too  late 
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due  on  the  original  purchase  have  been  paid  in  full,  but  by  whom 
is  not  stated. 

He  further  exhibits  his  own  affidavit,  made  at  the  time  of  sub- 
mitting the  motion,  setting  forth,  that  he,  as  attorney  of  the 
relator,  presented  the  original  certificate  of  purchase  and  assign- 
ment to  the  relator,  to  the  auditor  of  public  accounts,  and 
requested  him  to  issue  a  patent  to  the  relator  for  the  lots  of  land 
mentioned  therein,which  the  auditor  refused  to  do,  on  the  ground 
that  the  patent  was  issued  in  1836,  to  Beaubien,  the  original  pur- 
chaser, and  forwarded  to  the  school  commissioners  of  Cook 
county.  The  affidavit  further  states  that  the  patents  were  issued 
without  any  request  from  the  school  commissioner,  and  that 
Beaubien  was  not  entitled  to  the  same,  nor  did  he  claim  any  title 
to  them ;  that  he  had  not  paid  for  the  lots,  and  that  the  patents 
have  never  been  delivered  to  him,  but  remain  in  the  office  of  the  . 
school  commissioner,  and  concludes  by  stating,  that  at  the  time  of 
the  purchase  of  the  lot  of  land,  it  was  not  the  practice  to  issue 
patents  until  the  lots  were  paid  for. 

In  answer  to  the  rule  the  auditor  returns,  that  his  refusal  to 
issue  the  patent  to  the  relator,  is  caused  by  the  fact  that  the  pat- 
ent was  issued  to  the  original  purchaser  before  the  assign- 
ment to  him,  and  before  the  passage  of  the  act  of  the  [*569] 
legislature,  authorizing  patents  to  issue  to  the  assignee  of 
such  certificates ;  and  that  it  has  been  forwarded  to  the  school 
commissioner  of  Cook  county,  for  the  original  purchaser. 

Upon  this  return,  the  relator  moves  for  a  ])eremptory  tnan- 
dainus  to  compel  the  auditor  to  issue  the  patent  to  him. 

The  determination  of  this  motion  renders  necessary  an  exami- 
nation into  the  legislation  of  the  state,  on  the  subject  of  the 
school  lands. 

The  first  act  applicable  to  this  case,  is  that  of  the  22d  of  Jan- 
uary, 1829.  (Dig.  School  Laws,  9,  10.)  The  sixth  section  of 
which  provides,  that  the  lands  shall  be  sold  under  the  direction 
of  the  school  commissioner,  at  public  auction ;  the  seventh,  that 
payment  shall  be  made  in  cash,  and  that  tlie  commissioner  shall 
give  a  certificate  thereof  to  the  purchaser,  or  a  receipt,  particu- 
larly describing  the  land  by  its  subdivisions,  the  price  it  sold  for, 
and  the  purchaser's  name  and  place  of  residence.  The  eighth 
section  provides  that  the  commissioner  shall  make,  to  every  reg- 
ular term  of  the  county  commissioners'  court  of  his  county,  a 
return,  in  writing,  of  all  the  lands  sold,  the  price,  quantity,  &c., 
and  the  name  and  residence  of  the  purchaser,  which  he  shall 
record  in  a  book;  and  the  county  commissioners  are  i-ecjuired  to 
make  out  and  forward,  every  three  months,  to  tlie  auditor,  a 
similar  statement  and  return,  which  shall  be  recorded  by  the  au- 
ditor, in  like  manner;  and  it  is  made  the  duty  of  the  auditor  to 
make  out,  in  the  name  of  the  governor,  patents  for  the  lands 
sold,  which  shall  vest  in  the  purchaser  the  fee  simple ;  and  the 


570  The  People  v.  Auditok.  [Dec.  T. 

Opinion  of  the  Court. 

auditor  is  required,  after  having  made  an  entry  of  their  date,  to 
forward  them  to  the  proper  school  commissioner,  to  be  by  him 
delivered  to  the  persons  entitled  to  them,  on  presentation  and 
surrender  of  the  original  certilicates. 

On  the  12th  of  January,  1833,  an  act  was  passed,  {Ibid.  19), 
authorizing  sales  of  school  lands  on  a  credit  of  one,  two,  and 
three  years,  the  purchaser  giving  a  mortgage  on  the  land,  and 
good  personal  security  for  the  payment  of  the  purchase  money, 
to  be  approved  by  the  county  commissioners'  court. 

It  will  be  observed,  that  this  law  makes  no  other  change  in  the 
mode  of  disposing  of  the  lands,  and  none  in  the  acts  to  be  per- 
formed by  the  school  commissioner,  county  commissioners,  and 
auditor,  so  far  as  vesting  the  title  in  the  purchaser  is  concerned. 
The  former  act,  in  these  particulars,  is  unchanged,  and  the  duty 
of  the  auditor,  to  send  the  patents  to  the  school  commissioner, 
for  delivery  to  the  purchasers,  on  the  receipt  of  the  return  from 
the  county  commissioners,  remaining  the  same. 

By  the  act  of  1833,  a  mortgage  on  the  land  sold,  and  personal 
security,  were  substituted  for  cash ;  and  it  might  be  good  policy 
first  to  vest  the  title  by  patent,  in  the  purchaser,  on  wdiich 
[*570]  the  mortgage,  to  be  given  by  him,  was  to  operate.  The 
school  commissioner  may  be  considered  the  legally  consti- 
tuted agent  of  both  parties,  to  receive  the  patents,  and,  by  deliv- 
ering them  to  him,  in  compliance  with  the  act  of  1829,  the  title 
was  divested  out  of  the  State,  and  became  vested  in  the  purchaser. 

The  recital  in  the  certiiicate  of  purchase,  that  a  patent  would 
issue  on  the  payment  of  the  balance  of  the  purchase  money,  can- 
not be  understood  as  in  any  manner  affecting  the  provisions  of 
the  act  of  1829,  requiring  the  auditor  to  forward  the  patents 
when  he  received  the  returns,  or  as  restraining  him  from  issuing 
them  before  the  expiration  of  the  term  of  credit. 

It  was  as  necessary  that  the  patents  should  issue  upon  a  credit 
sale,  as  under  the  cash  system,  as  the  foundation  of  the  mortgage 
the  purchaser  was  required  to  give  on  the  land  as  security  for  the 
purchase  money,  and  as  evidence  of  "  a  sure,  perfect,  and  abso- 
lute title  to  the  land  so  purchased  and  patented." 

That  this  mortgage  was  given,  and  also  personal  security,  will 
be  presumed,  in  favor  of  a  public  officer  whose  duty  it  was  made 
to  receive  them. 

The  patents,  then,  having  been  sent,  in  1836,  to  the  school 
commissioner,  in  obedience  to  the  law,  although  Beaubien  may 
not  have  received  them,  and  although  they  may  yet  remain  with 
that  officer,  the  State  has  consummated  the  act  of  purchase,  and 
parted  with  her  title,  and  to  the  person  who  then  had  the  undis- 
puted interest  in  the  lands.  Assignments  of  these  certificates 
were  not  authorized  until  the  passage  of  the  act  of  January  16th, 
1837,  and  the  relator  acquired  no  interest  until  March,  1839, 
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consequently  he  could  not  object  to  the  act  of  the  auditor  trans- 
mitting the  patents. 

The  last  mentioned  act  permits  a  patent  to  issue  to  the  last 
assignee,  but  that  must  be  understood,  in  cases  when  no  patent 
had  been  issued  to  the  first  purchaser.  It  would  be  unreasonable 
to  suppose  that  the  legislature  intended  to  require  the  auditor, 
after  once  issuing  a  patent,  to  recall  it;  give  him  power  to  cancel 
it,  efface  the  record  of  it  from  his  books,  and  issue  anotlier  to  an 
assignee.  Such  a  construction  of  the  act  would  not  be  warranted 
by  its  terms,  obvious  meaning,  and  import. 

But,  conceding  that  the  patent  was  issued  improperly,  and 
delivered  to  the  school  commissioner  before  the  payments  were 
completed,  without  any  request  from  the  purchaser,  that  he  did 
not  complete  the  payments  for  the  land,  and  his  assignee  did,  and 
leaving  out  of  view  all  considerations  of  the  interests  of  other 
persons  not  before  the  court,  which  may  be  affected  by  the  pro- 
ceeding; and  admitting  the  power  of  the  court  to  award  a  ma7i- 
damns  to  compel  a  public  officer  to  perform  an  act,  which  he  is 
required  by  law  to  perform,  and  about  which  he  has  no  discre- 
tion, the  court  is  satisfied  that  a  case  is  not  presented  by  the 
papers  and  evidence  before  it,  to  justify  any  other  order 
than  the  one  denying  the  motion,  at  the  costs  of  the  [*571] 
relator.  The  patent  exists;  the  State  has  parted  with  her 
title  by  issuing  it,  and  it  cannot  be  set  aside  or  vacated  by  a  pro- 
ceeding of  this  kind. 

Motion  denied. 


MuERAY  McCoNNEL,  impleaded    with    Alfred  W.  Parsons,  v. 
Thomas  Swailes. 
Appeal  from  Morgan. 

1.  Appeal — dismissal;  effect.  The  dismissal  of  an  appeal,  or  certiorari,  is 
equivalent  to  a  regular,  technical  affirmance  of  the  judgment  of  the  court 
below,  so  as  to  entitle  the  party  to  claim  a  forfeiture  of  the  bond,  and  have  his 
action  therefor,  {a) 

2.  Bond  on  xtfeai.— judgment  on.  In  entering  up  a  judgment  in  an  action 
of  debt,  upon  an  appeal  or  certiorari  bond,  the  judgment  should  be  for  the 
penalty,  the  debt,  in  numero,  to  be  discharged  by  the  payment  of  the  damages 
actually  assessed,  either  by  the  jury  or  the  clerk,  upon  the  breaches  assigned. 
The  execution  issues  for  the  debt  with  the  endorsement  of  the  clerk  of  the 

Cases  Citing  Text.  to  give  appellee  action  on  appeal  bond. 
(a)  In  action  on  appeal  bond,  which  Sutherland  v.  People,  23  111.  92,  98. 
binds  appellant  to  pay  judgment  ap-  Dismissal  of  appeal  in  proceeding 
pealed  from  in  case  appeal  is  dismissed  which  has  been  rendered  void  by  re- 
but which  does  not  provide  that  he  peal  of  statute  authorizing  such  pro- 
shall  pay  judgment  of  affirmance  if  ceeding  does  not  affirm  judgment  be- 
one  be  rendered,  plaintiff  can  not  re-  low.  Menard  County  v.  Kincaid,  71 
cover  on  bond  if  latter  contingency  111.  587,  589.  Dismissal  of  appeal  is 
happens.  Young  v.  Mason,  3  Gilm.  equivalent  to  affirmance  of  judgment 
55,  58.  Dismissal  of  appeal  is  equiv-  below  only  so  far  as  to  enable  appellee 
alent  to  affirmance  of  judgment,  so  as  to  sue  on  appeal  bond.  Dismissal 
[37— Scam.     Vol.  2.] 
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damages  assessed ;  and  the  officer  can  collect  only  the  amount  so  assessed.    It 
is  error  to  enter  up  a  judgment  for  both  the  penalty  and  the  damages.  (6) 

3.  Joint  debtors — all  served;  judgment.  Where  a  suit  is  brought  against 
several  joint  debtors,  and  all  are  served  with  process,  judgment  must  be  recov- 
ered against  all  or  none,  unless  one  or  more  of  the  defendants  interpose  a 
defence  which  is  personal  o  himself,  such  as  infancy  or  bankruptcy,  (c) 

4.  Appeal  bond — obligation  joint  and  several.  Semble,  That  the  obligation 
in  an  appeal  bond  is  both  joint  and  several,  and  either  of  the  obligors  may  be 
proceeded  against  separately. 

5.  Joint  pahtiics— judgment.  Where  process  is  served  on  two  defendants, 
and  one  demurs  to  the  declaration,  the  other  making  no  appearance,  and  the 
demurrer  is  overruled,  and  damages  assessed  by  the  clerk  against  the  party 
demurring,  and  judgment  is  rendered  thereon  against  him  only,  the  judgment 
will  be  reversed,  and  the  cause  remanded  with  directions  to  render  judgment 
against  both  defendants. 

This  cause  was  heard  in  the  court  below,  at  the  !N"ovember 
term,  1839,  before  the  Hon.  William  Thomas. 

M.  McCoNNEL  and  J.  A.  McDougall,  for  the  appellant.  J. 
Lamborn,  for  the  appellee. 

Breese,  Justice,  delivered  the  opinion  of  the  court:  (1)  Thomas 
Swailes,  the  appellee  ii^  this  case,  commenced  an  action  of 
debt  in  the  circuit  court  of  Morgan  county,  at  the  October  term, 
1838,  against  Alfred  W.  Parsons  and  Murray  McConnel,  upon  a 
bond  executed  by  them,  on  obtaining  a  certiorari,  to  bring  up  a 
judgment  rendered  before  a  justice  of  the  peace,  against  Parsons, 
and  in  favor  of  Swailes. 

The  summons  was  duly  served  upon  both  defendants,  and  the 
declaration,  in  the  usual  form,  assigned  as  a  breach  of  the  condi- 
tion of  the  bond,  the  non-payment  of  the  debt  and  costs,  recov- 
ered before  the  magistrate,  and  concludes  with  a  prayer 
[*572]  of  damages  laid  at  twenty -five  dollars.  To  this  declara- 
tion there  was  a  demurrer  by  McConnel  alone,  which  was 
sustained,  and  leave  given  to  amend.  To  the  amended  declara- 
tion a  demurrer  was  also  filed  by  the  same  party^  and  judgment 
rendered  thereon  for  the  plaintiff,  against  McConnel  only,  for  the 
debt  in  the  declaration  mentioned,  and  an  order  entered  directing 
the  clerk  to  assess  the  damages,  which  he  did,  to  fifty -nine  dollars 
and  ninety-six  cents.  The  final  judgment  is  entered  up  in  the 
following  form:  "Therefore  it  is  considered  and  adjudged  by 
the  court,  that  the  plaintiff  recover  of  the  defendant  McConnel, 
his  debt  and  damages  aforesaid,  in  manner  and  form  aforesaid 
assessed,  and  also  his  costs  herein  expended." 

(1)  Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 

does  not  defeat  jurisdiction  of  court  (c)  Rule  stated  in  head  note  enforced, 

of  appeal  to  entertain  writ  of  error  on  Wright  v.  Meredith,  4  Scam.  360,  361 ; 

same  iud"-ment.    Garrick  v.  Chamber-  Gribbin  v.  Thompson,  28  111.  61 ;  Fel- 

lain,  97  ifl.  620,  627.  senthal  v.  Durand,  86    111.  230,  233 ; 

(b)  In  action  on  bond  judgment  for  Ritchie  v.  Gibbs,  7  Bradw.  149.    Final 

debt  and  damages  should  be  so  entered  judgment  should  not  be  entered  until 

that  it  may  be  satisfied  by  payment  of  all  issues  are  disposed  of.    Anthony 

dama"-es  alone.     Freeland  v.  Jasper  «.  Ward,  22  111.  181,  183. 
County,  27  111.  303,  304. 
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An  appeal  was  prayed  for  and  allowed  from  this  judgment,  and 
the  following  errors  are  assigned,  as  appearing  on  the  record : 

The  court  erred,  First,  In  rendering  judgment  against  McCon- 
nel  alone,  and  not  against  McConnel  and  Parsons,  both  being 
sued,  and  both  served  with  process ; 

Secondly,  In  rendering  a  judgment  against  McConnel,  for  one 
hundred  dollars  debt,  and  for  lifty  nine  dollars  and  ninety-six 
cents  damages; 

Thirdly,  In  rendering  the  judgment  in  manner  and  form  as 
set  forth  in  the  record ; 

Fourthly,  In  overruling  the  demurrer  of  McConnel  to  the 
amended  declaration;  and 

Fifthly,  In  deciding  that  the  dismissal  of  an  appeal,  or  writ 
of  certiorari,  was  an  affirmance  of  the  judgment  in  the  circuit 
court. 

The  second  and  third  errors  assigned  run  into  each  other,  as 
do  also  the  fourtli  and  fifth,  and  will  be  considered  accordingly. 

This  court  does  not  entertain  a  dotibt,  but  that  the  dismissal 
of  an  appeal,  or  certiorari,  is  equivalent  to  a  regular,  technical 
affirmance  of  the  judgment,  so  as  to  entitle  the  party  to  claim  a 
forfeiture  of  the  bond,  and  have  his  action  therefor.  The  bond 
given  in  such  case,  is  conditioned  "  to  pay  the  debt  and  costs,  in 
case  the  judgment  shall  be  affirmed,  on  the  trial  of  the  appeal." 
(R.  L.  395 ;  Gale's  Stat.  409.)  What  is  the  object  of  this  require- 
ment, and  what  its  meaning  and  intention?  Manifestly  to  secure 
the  opposite  party  in  his  debt  and  costs,  in  case  the  judgment 
shall  not  be  reversed;  in  case  he  shall  be,  in  the  circuit  court,  the 
successful  party.  By  a  dismissal  of  the  appeal,  either  by  the 
court,  or  by  the  act  of  the  appellant  himself,  the  appellee  is  the 
successful  party ;  he  has  not  lost  what  he  gained  before  the  mag- 
istrate. He  is  placed  in  the  same  situation  he  occupied  before 
the  appeal  was  taken;  and  we  see  no  propriety  in  attributing  to 
such  a  judgment  of  dismissal  less  efficacy  than  to  a  more  formal 
and  technical  one  of  affirmance.     In  this  there  is  no  error. 

As  to  the  second  and  third  errors  assigned,  it  is  mani- 
fest, that  the  judgment  is  informally  entered,  and  wouid,  ['■'^573] 
in  its  terms,  subject  the  party  to  the  payment  of  one 
hundred  and  fifty-nine  dollars  and  ninety-six  cents,  instead  of 
fifty -nine  dollars  and  ninety-six,  the  true  amount  of  the  recovery 
to  iDe  collected  by  execution. 

In  entering  up  a  judgment  on  a  bond  of  this,  and  of  like  char- 
acter, in  an  action  of  debt,  it  should  be  for  the  debt  in  nmnero, 
the  penalty  to  be  discharged  by  the  payment  of  the  damages 
actually  assessed,  either  by  the  jury  or  the  clerk,  upon  the  breaches 
assigned.  The  execution  issues  for  the  debt,  with  the  endorse- 
ment of  the  clerk,  of  the  damages  assessed,  and  which  amount 
only,  so  endorsed,  the  officer  can  collect.  (R.  L.  490;  Gale's 
Stat.  532.) 
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Tliis  error,  however,  might  be  corrected  in  this  court,  and 
would  be,  was  it  not  that,  in  the  iirst  assignment,  an  error  is 
pointed  out  which  lias  been  decided  by  this  court  to  be  fatal. 

In  the  case  of  Kimmel  v.  Shidts  et  al.,  (Breese  128),  it  was 
ruled,  that  where  a  suit  is  brought  against  several  joint  debtors, 
and  all  are  served  with  process,  judgment  must  be  recovered 
against  all  or  none,  unless  one  or  more  of  the  defendants  inter- 
pose a  defence  which  is  personal  to  himself,  such  as  infancy  or 
bankruptcy.  The  obligation,  in  this  case,  was,  by  force  of  our 
statute,  joint  and  several,  and  the  obligors  might  have  been  pro- 
ceeded against  separately,  and  the  judgment  against  one  would 
then  have  been  valid.  They  are,  however,  sued  jointly,  and 
judgment  is  rendered  only  against  one,  although  the  debt  is  the 
debt  of  each.  Tlie  same  point  has  been  ruled  by  this  court  in 
the  sase  of  Iloxey  v.  Macoupin  County,  {ante  36),  decided  at 
December  term,  1839,  and  it  is  too  well  settled  to  be  now  dis- 
turbed. It  does  not  appear,  from  the  record,  that  Parsons  made 
any  defence;  judgment •  should,  therefore,  have  been  entered 
against  him  by  default. 

For  this  eiTor,  the  judgment  is  reversed,  with  costs,  and  the 
cause  remanded  to  the  circuit  court  of  Morgan  county,  with 
directions  to  render  judgment  against  both  defendants. 

Judgment  reversed. 

Note.  See  Russell  et  al.  v.  Hogan  et  al.,  1  Scam.  552 ;  Teal  v.  Russell  et  al., 
ante  321. 


[*5T4j      Charles  Benjamin  v.  Mark  W.  Delahay. 

E^'Tor  to  Scott. 

1.  Writing — sued  on  when  set  out,  copy  not  needed.  Where  a  -nritten  instru- 
ment upon  which  an  action  is  brought,  is  set  out,  in  hoec  verba,  in  the  declara- 
tion, it  is  unnecessary  to  file  a  copy  of  the  same  with  the  declaration. 

Tins  cause  was  heard  in  the  Scott  circuit  court,  at  the  October 
term,  1839,  before  the  Hon.  Samuel  H.  Treat  and  a  jury.  Ver- 
dict and  judgment  were  rendered  for  the  plaintiff  for  $1037.87. 
The  defendant  brought  the  cause  to  this  court  by  writ  of  error. 

J.  Lamborn,  for  the  plaintiff  in  error.  M.  McConnel  and 
J.  A.  McDouGALL,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  of  covenant  brought  on  a  bond  for  the  payment 
of  money. 

The  bond  is  set  out,  in  Time  verha,  in  both  counts  of  the  decla- 
ration. 

Previous  to  the  trial  in  the  court  below,  the  defendant  moved 
the  court  for  a  continuance  of  the  cause,  on  the  ground  that  no 

(1)  Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
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copy  of  the  bond  sued  on  had  been  filed.     The  motion  was  over- 
ruled, a  trial  had,  and  judgment  rendered  for  the  plaintiff. 

The  defendant  now  assigns  for  error  the  decision  of  the  court 
in  overruling  the  motion  for  a  continuance. 

The  sixth  section  of  the  practice  act  requires  the  plaintiff  to 
file  with  his  declaration,  a  copy  of  the  instrument  on  which  suit 
is  brought,  ten  days  before  the  court,  at  which  the  process  is 
returnable;  and  in  default  thereof,  the  court  shall  continue  the 
cause,  on  the  application  of  the  defendant,  at  the  costs  of  the 
plaintiff.     (R.  L.  488-,  Gale's  Stat  530.) 

The  object  of  this  requisition  is,  that  the  defendant  may  be 
notified  of  the  particular  demand  sought  to  be  recovered. 

The  court  is  of  the  opinion,  that  that  object  is  as  fully  attained 
by  a  literal  description  of  the  instrument  in  the  declaration,  as 
by  the  filing  of  a  detached  copy ;  and  that  in  this  case  the  statute 
has  been  substantially  complied  with. 

The  judgment  is  therefore  afiirmed,  with  costs. 

Judgment  affirmed. 

Note.    See  The  People  v.  Pearson,  1  Scam.  458,  473. 


Mark  W.  Delahay  v,  Judson  Clement,     {a)     [*575] 
Appeal  from  Scott. 

1.  Practice — capias  quashed — summons  served  stands.  Where  an  action 
was  commenced  by  petition  and  summons,  and  upon  affidavit  filed,  a  capias 
was  issued  of  the  same  date  as  the  summons,  and  the  summons  and  capias 
were  both  served  on  the  defendant  at  the  same  time ;  and  upon  motion  of  the 
defendant,  the  capias  was  quashed,  and  thereupon  the  defendant  moved  to 
strike  the  cause  from  the  docket,  which  motion  the  court  overruled :  Held, 
that  the  decision  of  the  court  was  correct,  and  that  the  cause  was  properly 
pending  in  court. 

3.  Pi-EA  IN  ABATEMENT — wnired  by  plea  in  bar.  Where  a  demurrer  to  a 
plea  in  abatement  is  sustained,  if  the  defendant  files  a  plea  in  bar,  he  thereby 
waives  his  plea  in  abatement,    (b) 

3.  Action  against  principal — execution  of  note  not  denied.  In  an  action 
against  the  principal,  upon  a  note  made  by  an  agent,  it  is  not  necessary  to 
prove  the  authority  of  the  agent,  or  that  the  note  was  given  for  a  debt  of  the 
principal,  unless  the  denial  of  the  execution  of  the  note  is  verified  by  affi- 
davit,   (c) 

Cases  Citing  Text.  by  agent  in  name  of  payee  authority 

{a)    For  later  opinion  filed  in  this  of  agent  need  not  be  proved  unless 

case,  see  Delahay  v.  Clement,  3  Scam,  assignment  is  put  in  issue  by  verified 

^01.  plea     Mclntire  v.  Preston,  5  Gil.  48, 

(6)    Rule,  stated  in  head  note,  over-  64.     Part  payment  of  note  by  person 

ruled.    Deft,  by  filing  plea  in  bar  does  by  whom  it  purports  to  be  made  is 

not  waive  prior  plea  in  abatement  and  prima  facie  proof  of  its  execution  by 

may    assign    error    on    interlocutory  him.    Walters.  Trustees  of  Schools, 

judgment  of  respondeat    ouster    ren-  12  111.  63.    In  action  on  contract  exe- 

dered  by    trial    court  on  sustaining  cuted  by  A.  B.,  "  agent,"  execution  of 

demurrer  to  such  plea  in  abatement,  contract  must  be  proved  although  not 

Delahay  «.  Clement,  3  Scam.  201.  denied  by  sworn  plea.    Gray  «.  Gilli- 

(c)     In  action    on    note    assigned  Ian,  15  111.,  453,  4j4. 
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4.  Promissory  note — modes  of  execution.  A  promissory  note  may  be  made 
in  proper  person,  by  a  partner,  or  agent,  or  when  the  act  is  subsequently 
recognized  and  contirmed,  by  a  third  person  without  previous  authority ;  and 
when  made  in  either  of  these  ways,  it  is  valid  against  the  person  whose  note  it 
purports  to  be,  and  a  consideration  will  be  presumed,  until  the  contrary  is 
made  to  appear. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1839,  before  the  Hon.  Samuel  H.  Treat.  Judgment  was  ren- 
dered for  the  plaintiff  for  $352.06.  The  defendant  appealed  to 
this  court. 

M.  McCoNNEL  and  J.  A.  McDougall,  for  the  appellant.  J. 
Lamborn,  for  the  appellee. 

Ford,  Justice,  delivered  the  opinion  of  the  court:  (1)  This 
was  an  action  commenced  by  petition  and  summons  in  the  Scott 
circuit  court,  on  a  promissory  note  in  the  usual  form,  signed 
"  Mark  W.  Delahay,  per  E.  B.  Hughes,  agent."  Upon  affidavit 
filed  a  capias  was  issued  of  the  same  date  of  the  summons,  and 
was  served  on  Delahay  at  the  same  time. 

The  defendant  appeared  in  the  court  below,  and  moved  to 
quash  the  capias,  which  motion  was  sustained.  He  then  filed  his 
plea  in  abatement,  to  which  Clement  demurred,  and  the  circuit 
court  sustained  the  demurrer.  Delahay  then,  by  his  counsel, 
moved  to  strike  the  cause  from  the  docket.  This  motion  the 
court  overruled.  Upon  the  determination  of  the  demurrer,  the 
defendant  below  filed  several  pleas  in  bar,  upon  which  issues 
were  joined.  The  cause  was  tried  by  a  jury,  and  a  verdict  was 
rendered  in  favor  of  the  plaintiff  below.  It  is  deemed  unneces- 
sary to  state  the  effect  of  all  these  pleas,  as  no  question  was  made 
in  relation  to  any  of  them  but  the  third.  In  this  plea  it  is 
alleged  that  R.  B.  Hughes  executed  the  note  without 
[*576]  authority  from  Delahay;  that  Delahay  had  no  interest  or 
concern  in  the  consideration  upon  which  it  was  founded ; 
and  that  although  Hughes  was  the  general  agent  in  and  about 
Delahay's  business,  yet  that  this  note  was  not  given  in  the  course 
of  the  transaction  of  such  business. 

It  is  to  be  also  observed,  that  none  of  the  pleas  in  bar  were 
verified  by  affidavit. 

A  bill  of  exceptions  was  signed,  showing,  that  on  the  trial  of 
the  cause,  Clement  offered  the  note  above  specified  in  evidence  to 
the  jury.  This  was  objected  to  by  Delahay,  unless  the  plaintiff 
would  first  prove  the  agency  of  Hughes,  and  his  autliority  to 
execute  the  note;  and  also  that  the  same  was  given  for  a  debt 
due  by  the  defendant.  The  circuit  court  admitted  the  note  with- 
out such  proof,  and  further  decided  that  the  burden  of  proving 
the  issue  upon  the  third  plea  before  alluded  to,  devolved  on  the 
defendant.     Delahay  appealed  to  this  court,  and  now  complains, 

That  the  circuit  court  erred:  First,  In  refusing  to  strike  the 

(1)    Wilson,  Chief  Justice,  was  not  present  on  the  argument  of  the  cause. 
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cause  from  the  docket  after  the  capias  had  been  quaslied; 

Secondly,  In  sustaining  the  plaintiff's  demurrer  to  the  plea  in 
abatement-, 

Thirdly,  In  overruling  the  objections  of  the  defendant  below, 
to  reading  the  note  as  evidence,  without  lirst  proving  the  autho- 
rity of  the  pretended  agent  to  sign  the  same ;  and  also  that  the 
note  was  given  for  a  debt  due  by  the  defendant; 

Fourthly,  In  entering  judgment  in  favor  of  the  plaintiff  below. 

These  assignments  or  error  will  not  be  considered,  j^otwith- 
standing  the  capias  which  had,  perhaps,  improvidently  issued, 
had  been  quashed,  yet  as  a  petition  and  summons  had  been  duly 
issued  and  regularly  served  on  the  appellant,  we  consider  that  the 
cause  was  properly  pending  in  court,  and  ought  not  to  have  been 
dismissed  on  account  of  the  capias.  This  assignment  of  error, 
therefore,  is  not  sustained. 

With  regard  to  the  demurrer  to  the  plea  in  abatement,  the 
appellant  is  now  precluded  from  assigning  this  for  error.  With- 
out intimating  any  opinion  upon  the  merits  of  the  plea,  we  are 
satisfied  that  all  error  therein  has  been  waived  by  pleading  over 
in  bar.  In  order  to  put  himself  in  a  situation  to  take  advantage 
of  any  such  supposed  error,  the  appellant  ought  to  have  abided 
by  his  plea. 

The  circuit  court  also  decided  correctly,  that  the  note  sued  on 
might  be  given  in  evidence  without  proof  of  the  authority  of  the 
agent,  or  "that  the  defendant  below  had  an  interest  or  concern  in 
the  consideration. 

It  has  already  been  observed,  that  none  of  the  pleas  of  the 
defendant  below  are  verified  by  affidavit.  The  12th  section  of 
the  practice  act,  provides,  that  "  no  person  shall  be  permitted  to 
deny,  on  trial,  the  execution  of  any  instrument  of  writing, 
whether  sealed  or  not,  upon  which  any  action  may  have 
been  brought,  unless  the  person  so  denying  the  same,  shall,  [*577] 
if  defendant,  verify  his  plea  by  affidavit^"  (R.  L.  490; 
Gale's  Stat.  531.) 

It  will  not  be  denied  that  there  are  various  modes  in  which  a 
note  can  be  executed,  so  as  to  make  it  obligatory  on  the  maker. 
It  may  be  done  in  proper  person,  by  a  partner,  or  agent,  and 
when  the  act  is  subsequently  recognized  and  confirmed,  it  may  be 
done  by  a  third  person  without  previous  authority.  A  promissory 
note  made  in  any  of  these  ways,  would  be  properly  executed,  and 
would  be  binding  and  valid  upon  the  person  whose  note  it  pur- 
ported to  be.  The  object  of  the  statute  above  referred  to, 
undoubtedly  was  to  acquire  a  probable  ground  of  suspicion  or 
belief  first  to  be  established,  before  a  party  who  offers  in  evidence 
an  instrument  in  writing,  which  is  made  the  foundation  of  the 
suit,  should  be  put  to  the  trouble  and  expense  of  procuring  evi- 
dence of  its  execution.  If  the  note  in  question  had  purported  on 
its  face  to  have  been  signed  by  the  appellant  in  person,  it  would 
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be  clear  that  he  could  not  be  permitted  to  denj  it  on  trial,  in 
such  a  manner  as  to  require  proof  of  its  execution,  in  the  lirst 
instance,  without  plea  properly  verified.  But  the  question  is, 
whether,  as  the  note  purports  on  its  face  to  have  been  signed  by 
an  agent,  for  his  principal,  the  case  is  taken  out  of  the  operation 
of  the  foregoing  statute.  We  think  not.  The  note,  although 
appearing  on  its  face  to  be  signed  by  procuration  of  an  agent,  is 
nevertheless,  prima  facie,  the  note  of  the  principal.  (Chit,  on 
Bills.) 

The  authority  of  the  agent  is  a  material  part  of  the  execution 
of  the  note;  and  if  the  execution  should  be  properly  denied,  such 
authority  would  constitute  an  essential  part  of  the  plaintiff's 
proof.  In  case  of  a  suit  on  a  bond,  the  authority  of  the  agent 
would  be  put  directly  in  issue  by  the  plea  of  non  est  factwrt. 
To  require  proof  of  such  authority,  would  be  to  require  proof  of 
the  execution  of  the  note,  contrary  to  the  provision  of  the  statute 
which  dispenses  with  such  proof,  unless  the  plea  denying  the 
same  shall  be  verified  by  affidavit. 

Here,  also,  a  question  is  raised,  whether  the  circuit  court  ought 
not  to  have  compelled  the  plaintiff  below  to  prove  that  the 
defendant  was  concerned,  or  interested,  in  the  consideration  of 
the  note.  In  answer  to  which  we  have  already  stated,  that  the 
note,  although  signed  by  an  agent,  purports  on  its  face  to  be  the 
note  of  the  principal.  If  this  be  so,  a  consideration  shall  be  pre- 
sumed, until  the  contrary  shall  be  made  to  appear. 

This  rule  would  devolve  the  burden  of  proving  a  want  of  con- 
sideration upon  the  defendant  below. 

The  next  and  last  error  assigned  is,  that  the  circuit  court  ren- 
dered judgment  in  favor  of  the  appellee.  As  the  judg- 
[*578]  ment  is  in  the  usual  form  in  an  action  of  debt,  we  can  per- 
ceive no  error  therein. 

None  of  the  e.Tors  assigned  can  be  established.  The  judgment 
of  the  court  below  is  therefore  affirmed  with  costs. 

Judgment  affirmed. 

Note.  In  this  case  a  motion  for  a  rehearins^  was  entered  and  granted;  but 
the  above  opinion  was  not  withdrawn,  hvt  left  in  the  hands  of  the  reporter,  to 
be  published. 

End  of  December  Term,  184:0. 
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As  the  law  of  Kentucky,  in  relation  to  the  liability  of  assignors 
of  promissory  notes,  is  frequently  referred  to  by  counsel,  and 
much  misapprehension  seems  to  exist  as  to  its  true  character,  all 
the  statutes  of  Kentucky  upon  the  subject,  collected  in  Morehead 
and  Bro\^m's  Digest  of  the  Statutes  of  that  State,  are  annexed, 
with  a  synopsis  of  the  decisions  of  the  courts  of  that  State,  upon 
the  liability  of  assignors  of  promissory  notes,  as  collected  in  said 
Digest. 

An  act  to  reduce  into  one  the  several  acts  concerning  the  Assignment  of  Bonds 
and  other  writings :  Approved  February  10,  1798 — 3  Litt.  75. 

Sec.  1.  Be  it  enacted  by  the  General  Assembly,  That  all 
bonds,  bills,  and  promissory  notes,  whether  for  money  or  property, 
shall  be  assignable,  and  it  shall  and  may  be  lawful  for  the  assignee 
of  any  such  bond,  bill,  or  note,  to  sue  for  the  same  in  the  same 
manner  the  original  obligee  or  payee  might  or  could  do.  Provided 
always.  That  the  defendant  shall  be  allowed  all  discounts,  under 
the  rules  and  regulations  prescribed  by  law,  he  can  prove  at  the 
trial,  either  against  the  plaintiff  or  the  original  obligee  or  payee, 
before  notice  of  the  assignment.  And  provided  always^  That 
nothing  in  this  act  contained,  shall  be  so  construed  as  to  change 
the  nature  of  the  defense,  either  in  law  or  equity,  that  any  de- 
fendant or  defendants  may  have  against  an  assignee  or  assignees, 
or  the  original  assignor  or  assignors. 

An  act  to  amend  the  law  of  proceedings  in  Civil  Cases :  Approved  February  4 

1812.— 4  Litt.  385. 

Sec.  7.  Be  it  further  enacted  by  the  authority  aforesaid. 
That  where  any  person  is  sued  upon  a  bond  or  other  writing  by 
an  assignee  thereof,  it  shall  not  be  lawful  for  the  defendant  or 
defendants  to  require  of  the  plaintiff  or  plaintiffs,  proof 
of  the  assignment  or  assignments,  unless  the  defendant  [*580] 
or  defendant  shall  annex  to  the  plea,  denying  such  assign- 
ment or  assignments,  an  affidavit,  stating  that  such  defendant  or 
defendants  verily  believe  that  some  one  or  more  of  such  assign- 
ments was  forged,  or  make  an  oath  to  the  same  effect  in  open 
court  at  the  time  of  filing  such  plea. 

Sec.  21.  Be  it  further  enacted,  That  it  shall  not  be  necessary 
in  any  action  upon  an  assignment  of  any  instrument  of  writing, 
assignable  by  law,  to  set  forth  in  the  declaration  or  petition,  the 
consideration  upon  which  such  assignment  has  been  made. 
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Nature  and   Extent   of   Assignor's   Liability  to    Assignee. 

1.  If  a  man  sell  a  bond  without  assigning  it,  it  is  a  strong  pre- 
sumption  that  he  was  not  by  the  contract  to  be  liable  for  the  con- 
tents.    Porter  v.  Breckenridge,  Har.  21. 

2.  The  assignee  of  a  note  or  bond  cannot  maintain  an  action 
against  a  remote  assignor ;  for  there  is  no  privity  between  them. 
Drake  v.  Johnston,  Har.  218. 

3.  The  value  of  the  property,  as  assessed  by  the  Jury  at  the 
suit  of  the  assignor  against  the  obligor,  should  govern  the  amount 
to  be  recovered  by  the  assignee  against  the  assignor,  and  not  the 
value  of  the  property  at  the  date  of  the  assignment.  McKinney 
V.  McCoimell,  1  Bibb  240. 

4.  Costs  of  suit  unjustly  prosecuted  by  the  assignee  against 
the  obliger  ought  not  to  be  recovered  of  the  assignor,  nor  the 
costs  of  a  suit  in  which  the  assignee  voluntarily  suffered  a  non- 
suit.    Buckner  v.  Curry,  1  Bibb  477. 

5.  Assignee  cannot  be  made  responsible  for  more  than  he 
represented  as  due  on  the  note  assigned,  and  parol  evidence  of  the 
sum  represented  to  be  due,  is  admissible.     Ibid. 

Nor  will  he  be  liable  for  more  than  could  have  been  recovered 
of  the  obligor,  although  he  may  have  received  more  for  tlie  as- 
signment.    Stafford  v.  Steele's  Ex'r  &c.  7.  J .  J  Mar.  343. 

6.  The  assignee  must  use  every  compulsory  process  of  the 
law  against  the  debtor,  and  all  the  incidental  remedies  to  compel 
payment ;  except  where  the  obligor  is  out  of  the  Commonwealth, 
and  such  absence  was  not  contemplated  by  assignor  and  assignee. 
Smallwood  v.  Woods,  1  Bibb  642. 

To  omit  to  demand  bail  when  bail  was  of  right  demandable, 
in  case  the  ca.  sa.  should  be  returned  non  est  inventus,  would  be 
negligence.  And  when  bail  was  given,  the  assignee  must  pro- 
ceed against  the  bail  upon  non  est  inventus  against  the  principal. 
Ibid. 

7.  Due  diligence  is  a  question  of  law  to  the  court;  but  the 
facts  upon  which  due  diligence  or  negligence  depend,  are  to  be 
ascertained  by  the  jury.     Ibid.  543. 

8.  An  execution  directed  to  a   county  where  the  debtor  does 
not  reside,  and  returned  null  bona,  does  not  amount  to  due  dili- 
gence; but  the  presumption  is,  that  the  delator  resides  in 

[■*581]  in  the  county  where  the  suit  was   commenced,  or   where 
the  process  was  served,  if  the  contrary  do  not  appear.  Ho- 
gan  V.  Yance,  2  Bibb  35. 

9.  Staying  execution  by  the  plaintiff,  after  the  sheriff  has 
levied  on  property,  discharges  the  assignor  from  his  liability. 
McGinnis  v.  Burton,  3  Bibb  6. 

.  10.  If  the  assignee  prosecuted  diligently  against  the  obligor, 
as  far  as  a  prudent  man  would  do  if  he  were  solely  interested, 
that  is  all  that  is  required  to  give  him  recourse  again«t  the  as- 
signor.    And  if  he  sue  out  &,ii.fa.  which  is  returned  mbllabona, 
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and  then  a  ca.  sa.  upon  which  the  debtor  is  arrested  and  dis- 
charged for  want  of  security  for  costs,  this  is  not  laches,  unless 
the  debtor  had  property  and  not  within  the  reach  of  a  Ji.  fa. 
Young  V.  Crosby,  3  Bibb  227. 

11.  "  We  do  hereby  transfer  this  note  to  H.  for  value  received, 
if  A.  should  not  be  good,  we  stand  good  for  him  and  responsible 
for  the  same,"  under  seal  of  the  assignors,  is  only  an  ordinary 
assignment,  and  the  assignee,  to  recover  of  the  assignors,  must 
show  that  he  has  used  due  diligence  by  suit  against  the  maker  of 
the  note  assigned.     Cravens,  etc.  v.  Hopson,  4  Bibb  286. 

12.  An  assignment  from  one  of  two  obligees  of  a  bond,  Au- 
thorizes the  assignee  to  use  the  name  of  the  assignor,  and  such 
assignment  does  not  excuse  their  negligence  in  failing  to  bring 
suit.  Nor  does  the  circumstance  of  the  other  obligee  holding  the 
possession  of  the  bond  excuse  them,  when  it  does  not  appear  that 
the  assignees  ever  applied  to  him  for  it.  Dougherty  v.  Maple  tfe 
Key,  4  Bibb  557. 

13.  On  the  transfer  of  the  bond,  a  covenant  to  be  liable,  if  the 
obligor  is  not  solvent,  does  not  vary  the  legal  liability  of  the  as- 
signor.    Campbell  v.  Hopson,  1  Mar.  229. 

In  a  suit  on  such  assignment,  due  diligence  must  be  shown, 
and  the  assignor  may  traverse  such  diligence  by  plea.     Ibid. 

14.  In  a  proceeding  against  the  assignor  of  a  note  or  bond, 
more  cannot  be  recovered  than  the  actual  consideration  of  the  as- 
signment and  interest  and  cost.  Morehead  v.  Prather,  &c.,  1 
Mar.  544;  Spratt  v.  McKinney,  1  Bibb  595;  Davis,  &c.  v.  Har- 
rison, <kQ.,  2  J  J.  Mar.  190. 

15.  The  endorser  of  a  note  makes  an  implied  assumpsit  to  pay 
the  amount,  if  the  maker  of  it  is  unable,  and  he  may  be  subjected 
by  proof  of  the  insolvency  and  removal  from  the  State  of  the 
maker  before  tlie  note  became  due,  without  suit  tirst  prosecuted 
against  the  maker.  Stapp,  &c.  v.  Anderson's  Ex'r,  1  Mar  638 ; 
See  Clay  v.  Johnson,  6  Mon.  650. 

Or  by  proof  of  removal  alone.  Wood  v.  Berthoud,  4  J.  J. 
Mar.  303. 

But  removal  from  the  circuit  will  not  dispense  with  necessity 
of  suit.     Spratt  v.  McKinney,  1  Bibb  595. 

So  if  the  maker  is  temporarily  absent  from  the  State,  the  as- 
signee must  sue  as  soon  as  practicable  after  his  return.  Brinker 
V.  Perry,  5  Litt.  195. 

16.  When  the  maker  of  the  note  is  dead  when  it  becomes  [*582] 
due,  and  there  is  no  administration  and  no  heirs,  the  as- 
signee may  proceed  against  the  assignor  and  prove  insolvency  by 
parol.  But  if  he  was  alive  when  the  note  became  due,  but  died 
during  the  next  term  of  the  court,  due  diligence,  by  a  suit  hav- 
ing been  brought,  must  be  shown  before  the  party  can  prove  the 
insolvency      Clair  v.  Barr,  2  Marr.  255. 

17.  An  assignor  is  not  subject  to  the  action  of  the  assignee, 
though  the  payer  has  taken  the  insolvent  debtor's  oath  and  sur- 
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rendered  a  seliedule,  unless  that  schedule  is  produced,  and  the 
estate  therein  contained  pursued  and  exhausted.  Parker  v. 
Owings,  3  Mar.  60. 

18.  In  a  suit  brought  by  the  assignee  against  the  assignor  of  a 
note,  for  fraudulently  misrepresenting  the  situation  of  the  payer, 
the  nominal  amount  of  the  note  assigned  is  not  the  criterion  of 
damages.  The  sum  given  for  the  note  with  interest  on  it,  is  a 
more  equitable  criterion;  but  as  the  jury  in  such  actions  have  a 
discretion,  it  seems  improper  for  the  court  to  instruct  imperatively. 
Crews  V.  Dabney^  1  Litt.  278. 

19.  When  the  debtor  was  absent  temporarily  from  the  county, 
at  the  time  of  the  assignment,  where  he  was  a  known  resident, 
and  his  return  soon  expected,  the  assignee  should  not  be  required 
to  sue  out  an  attachment  upon  a  capias  returned  "  not  found," 
but  he  should  be  permitted  to  wait  his  return.  Oldham  v.  Ben- 
gan^  2  Litt.  134,  135;  See  Clay  v.  Johnson,  6  Mon.  644. 

20.  The  assignor  of  a  judgment  is  not  responsible  on  the  in- 
solvency of  the  judgment  debtor.  Robinson's  Adni'x  -y.  White, 
4  Litt.  237. 

JSTor  is  the  assignor  of  a  replevin  bond,  unless  by  express  con- 
tract he  has  bound  himself  to  be  so.  Anderson  v.  Bradford,  5 
J.  J.  Mar.  75. 

21.  A  person  receiving  the  assignment  of  a  note,  knowing 
that  the  obligor  resides  out  of  the  State,  must  be  understood  to 
have  undertaken  to  pursue  him  by  suit  in  the  country  in  which 
he  lives.     Brinker  v.  Perry,  5  Litt.  194. 

22.  The  plaintiff  in  addition  to  the  return  on  the  execution  of 
''  no  property,"  and  "the  defendant  delivered  into  jail,''  tc  enable 
him  to  recover,  must  show  what  was  the  result  of  the  last  step. 
Owings  &  Wier  v.  Grimes,  5  Litt.  332. 

23.  In  a  suit  by  an  assignee  against  an  assignor  of  a  promis- 
sory note,  to  recover  the  amount,  having  failed  to  collect  it  of  the 
obligor,  a  plea  that  the  note  was  given  on  an  usurious  considera- 
tion, is  no  bar.  Although  the  note  may  be  void,  the  assignment 
forms  a  separate  contract,  and  creates  an  obligation  upon  the  as- 
signor.     Ibid. 

24.  Delay  in  suing  out  execution  on  a  judgment  obtained  in 
due  time  against  the  obligor,  for  three  months  after  the  term,  is 
conclusive  against  the  assignee's  right  to  recover  against  the  as- 
signor.    Trimble,  &c.  v.  Webb,  1  Mon.  103. 

["583]  25.  The  assignee  must  employ  against  the  debtor,  where 
he  is  amenable  to  process,  the  remedy  afforded  by  law  in 
all  its  ramifications  and  to  its  full  extent,  before  any  recovery  can 
be  had. 

Nor  will  he  be  excused  from  so  doing,  either  by  insolvency  on 
the  part  of  the  debtor,  or  by  the  fact  that  the  debtor  had  mort- 
gaged his  estate  to  the  assignor  as  security   for  the  debt      Ihicl. 

26.  Assignment  of  a  bond  for  land  does  not  import  a  warranty 
of  title.     The  assignor  is  responsible  only  in  case  the  obligor 
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fails  to  make  the  title,  and  is  unsuccessfullj  prosecuted  for  the 
damages  with  due  diligence.  Moredock,  &q.  v.  Rawlings,  3 
Mon.  73. 

27,  Decision  of  a  competent  tribunal,  fairly  obtained  against 
the  note,  whether  erroneous  or  not,  entitles  the  assignee  to  his  re- 
course.    Scott  V.  Cleaveland,  3  Mon.  63. 

That  defendant  in  such  case  appeared  to  the  action  without 
process,  is  no  objection.     Ibid. 

2S.  Assignor  of  a  bond  for  land,  there  being  no  fraud  nor  ex- 
press guarantee  for  the  title,  is  responsible  only  in  case  of  due 
diligence  by  suit  against  obligor.  Bedal  v.  Stith,  3  Mon.  291 ; 
Stafford  v.  Steel's  Ex'r  7  J.  J.  Mar.  343. 

29.  Assignee  may  recover  of  assignor  the  costs  expended  by 
him  in  prosecuting  the  obligor  to  insolvency,  but  not  the  costs 
recovered  of  the  assignee  by  another  assignee,  who  had  pursued 
the  obligor,  and  then  returned  on  him  and  recovered  a  judgment 
with  costs.     Butler  v.  Suddeth,  6  Mon.  543. 

30.  Assignee  of  a  bond  must  bring  suit  at  the  first  term.  Mark- 
ley  V.  Withers  4  Mon.  15. 

He  must  sue  in  time  to  get  judgment  at  first  term.  Thomas  v. 
Taylor,  (fee.  2  J.  J.  Mar.  218;  See  also  as  to  negligence  in  bring- 
ing suit,  McKinney  v.  McConnell,  1  Bibb  240;  McGinnis  v.  Bur- 
ton, 3  Bibb  6. 

31.  In  issuing  execution,  only  ordinary  diligence  is  required 
of  assignee.     Thomas  v.  Taylor,  tfec.  2  J.  J.  Mar.  218. 

32.  Supressio  verior  suggestio  falsi  on  assigning  note  is  fraud 
and  ground  of  instant  suit.     Cope  v.  Arberry,  2  J.  J.  Mar.  297. 

33.  xVn  accommodation  note  endorsed  for  discount  in  the  Bank 
of  the  United  States,  is  so  far  a  mercantile  instrument,  that  each 
endorser  is  severally  liable  for  the  whole  amount  to  his  endorsee, 
as  on  a  bill  of  exchange.  But  due  diligence  by  suit  must  be 
shown.  Leave  given  to  file  a  plea  in  abatement,  after  judgment 
by  default  had  been  obtained,  whereby  the  final  judgment  was 
postponed  for  more  than  a  year,  is  an  omission  to  use  due  dili- 
gence. When  it  appeared  that  the  drawer  had  been  committed 
to  jail,  it  was  incumbent  on  the  party  to  show  the  issue  of  his  im- 
prisonment.    Smith  V.  Bacon,  &c.  3  J.  J.  Mar.  313,  314. 

34.  "  Not  executed,  there  not  being  property  enough  to  satisfy 
the  elder  execution,"  is  not  such  a  return  as  to  convey  the  idea 
that  the  defendant  had  no  estate,  so  as  to  authorize  recourse  on 
the  assignor.     This  was  sufficient  reason  for  not  making 

the  levy,  unless  the  elder  execution  was  in  hand  before  the  [*584] 
delivery  of  the  other.     Hall  v.  Koberts,  &c.  3  J.  J.  Mar. 
324. 

35.  Where  the  sheriff's  return  on  the  first  execution  does  not 
clearly  show  that  the  defendant  had  no  property  to  satisfy  the 
same,  a  failure  to  renew  the  execution  for  six  months  is  not  rea- 
sonable diligence.     Ibid, 

36.  There  need  be  no  averment  in  the  declaration  by  assignee 
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against  assignor,  that  he  had  used  due  diligence  to   collect  the 
debt,  it"  such  diligence  appear  in  other  averments.     Ihid. 

37.  If  the  assignee  seeks  to  recover  of  the  assignor,  because  of 
his  intermeddling  with  an  execution  in  the  sheriff's  hands,  and  in- 
ducing the  sheriff  to  give  time  to  the  debtor,  this  ground  should 
be  set  out  in  the  declaration.     Ihid. 

38.  Endorsement  on  note  by  one  who  is  not  privy  thereto, 
"guaranteeing  the  ultimate  payment  thereof,"  does  not  constitute 
such  endorser  an  assignor,  nor  is  obligee,  in  order  to  retain  his  re- 
course against  him,  bound  to  use  such  diligence  to  coerce  payment 
from  obligor  as  is  necessary  to  subject  an  assignor.  Ely  v.  Bibb, 
4  J.  J.  Mar.  73. 

39.  The  principal  upon  which  the  liability  of  an  assignor  rests, 
is  a  failure  of  consideration.  Wood  v.  Berthoud,  4  J.  J.  Mar 
304.  . 

And  due  diligence  by  suit  having  failed  to  ceorce  payment,  an 
implied  contract  to  refund  the  consideration  received  for  the  as- 
signment, is  that  upon  which  he  is  held  liable.  Smallwood  v. 
Woods,  1  Bibb  543. 

40.  Intermediate  assignee  cannot  recover  of  his  assignor,  with- 
out showing  that  he  is  entitled  to  the  judgment  against  the  obligor. 
Wood  -y.  Berthoud,  4  J.  J.  Mar.  304. 

41.  As  long  as  assignee  affirms  the  contract  of  assignment  by 
holding  to  his  judgment  against  obligor,  he  cannot  claim  of  his 
assignor  the  consideration  of  assignment.     Ihid.  305. 

42.  When  the  holder  of  bill,  bond,  or  note,  has  prosecuted  the 
obligor  to  insolvency,  it  is  the  duty  of  assignor  to  take  notice 
thereto^  and  instantly  to  pay  or  tender  payment  to  assignee  of  the 
consideration  of  the  assignment.     Ihid.  306. 

43.  If  assignee  accept  the  consideration  money,  the  contract  of 
assignment  is  disaffirmed;  otherwise,  if  he  refuses.     Ihld.  307. 

44.  Assignee  after  electing  to  abide  by  his  judgment,  has  no 
recourse  against  assignor.     Ihid. 

45.  Intermediate  assignee  must,  before  he  can  recover  from 
his  assignor,  show  that  subsequent  assignees  have  been  paid,  or 
that  he  is  entitled  to  transfer  the  noteoi  judgment  to  the  assignor 
from  whom  he  seeks  to  recover.     Ihid.  310. 

46.  The  liability  of  assignors  should  not  be  extended  beyond 
the  point  to  which  it   has   already  been   carried.     Anderson  v. 

Bradford,  5  J.  J.  Mar.  75. 
[*585]  47.  If  the  holder  of  an  assigned  obligation  attempts  to 
pursue  the  obligor  to  insolvency,  and  in  the  course  of  the 
proceeding,  an  officer  so  conducts  as  to  render  himself  liable  for 
the  debt,  the  holder  of  the  obligation  must  avail  himself  of  his 
riglits  against  the  officer,  before  the  assignor  will  be  responsible. 
Johnson  v.  Lewis,  1  Dana  184. 

48-  G-  executed  a  note  which  was  endorsed  by  L.  to  J.  and 
by  the  latter  to  the  Bank  of  the  United  States.  The  bank  sued 
G.  in  the  federal  court;  execution  was  returned  ?^^^Z?a  hona^  and  a 
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ca.  sa.  was  issued  and  his  body  taken  and  conlined  in  jail,  until 
released  by  an  order  from  a  justice  of  the  peace,  under  an  act  of 
assembly.  The  bank  then  recovered  against  J.  on  his  liability 
as  assignor,  and  J.  suedL.  as  his  assignor.  Held,  that  the  Ken- 
tucky statute  abolishing  imprisonment  for  debt,  is  not  the  law  of 
the  federal  courts,  and  that  the  jailer,  by  discharging  G.  under 
such  authority,  made  himself  liable  for  the  whole  debt,  and  that 
L.  was  not  responsible  as  assignor.     Ihid. 

EVIDENCE  THEREON. 

1.  Yerdict  and  judgment  on  the  plea  of  payment  to  assignor, 
in  an  action  by  assignee  against  obligor,  is  not  evidence  of  the 
fact  of  payment  against  the  assignor,  unless  he  had  notice  of  the 
pendency  of  the  suit  against  the  obligor.  Maupin  v.  Compton,  3 
Bibb  214;  Morgan  «;.  Simmons,  &c.  3  J.  J.  Mar.  611;  7  Mon. 
207;  4  Wheat.  213,  220. 

2.  The  obligor  in  a  note,  is  a  competent  witness  to  prove  the 
assignment  in  an  action  between  the  obligee  and  assignee,  in  which 
the  fact  of  the  assignment  is  contested.  Gilraan's  Adm'rs  v.  Pugh 
&  Doyle,  1  Litt.  286. 

3.  The  assignor,  without  recourse,  of  a  note  given  on  an  usuri- 
ous consideration,  may  be  compelled  to  testify,  and  is  a  competent 
witness  to  prove  the  usury  in  an  action  by  the  assignee  against 
the  payer.     Gorham  v.  Carrol,  3  Litt.  221. 

4.  Assignor  ot  an  obligation  is,  when  released,  a  competent 
witness  to  prove  its  execution.     Ford  v.  Hale,  1  Mon.  23. 

5.  As  the  right  of  the  assignee  to  recover  of  his  assignor, 
rests  upon  the  responsibility  of  the  defendant  as  assignor,  evi- 
dence that  the  assignee  had  given  the  obligor  a  new  credit  under 
an  agreement  to  receive  something  in  lieu  of  performance  by 
which  the  performance  was  waived,  is  admissible  to  defeat  the 
action  of  assignee  against  assignor.  Adam  v.  Hodgen,  1  Mon.  87. 

6.  On  the  trial  of  a  suit,  assignee  against  assignor,  the  plain- 
tiff gave  in  evidence  the  exemplilication  ot  the  record  of  a  justice 
of  the  peace  in  Indiana,  in  which  was  contained  a  judgment 
against  the  note  on  a  plea  of  the  statute  of  limitations.  The  rec- 
ord being  certified  according  to  the  act  of  congress,  held,  that  it 
was  competent  evidence.     Scott  v.  Cleveland,  3  Mon.  62. 

7.  Agreement  of  the  assignor  that  obligor  imprisoned  on  ca.  sa. 
on  assignee's  judgment  might  be  discharged,  and  that  assignor 
should  remain  as  far  bound  as  if  the  discharge  was  by  due 
course  of  law,  cures  the  objection,  if  available,  that  on  the  ['^586] 
previous  J?,  fa.  the  return  was   "  no  goods,"  instead  of  no 
estate  founi^.     Postlethwait  v.  Garrett,  3  Mon.  346. 

8.  1 1  may  be  proved  by  parol,  notwithstanding  the  written 
assignment  of  the  note  in  the  usual  form,  that  the  transfer  was 
without  recourse.     Butler  v.  Suddeth,  6  Mon.  543. 
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9.  Return  of  nulla  bona,  is  conclusive  evidence  of  obligor's 
insolvency.     Wood  v.  Berthoud,  4  J.  J.  Mar.  304. 

Replevying  the  debt,  is  conclusive  evidence  of  his  solvency. 
McGinnis  v.  Burton,  3  Bibb  6. 

1  Morehead  and  Brown's  Digest  of  Kentucky  Statutes  150- 
]57. 

The  Virginia  statute,  of  1786,  provides,  that  "  an  action  of 
debt  may  be  maintained,  upon  a  note  or  writing,  by  which  the 
person  signing  the  same  shall  promise  or  oblige  himself  to  pay  a 
sum  of  money  or  quantity  of  tobacco  to  another;  and  that  assign- 
ments of  bonds,  bills,  and  promissory  notes,  and  other  writings 
obligatory  for  payment  of  money  or  tobacco,  shall  be  valid ;  and 
an  assignee  of  any  such,  may  thereupon  maintain  an  action  of 
debt,  in  his  own  name."     1  Cranch  307,  368,  Appendix  (A). 

Under  this  act  it  has  been  held: 

The  assignee  of  a  bond  having  used  due  diligence  to  recover 
the  money  of  the  assignor,  without  success,  has  an  implied  right 
to  recover  against  the  assignor,  in  an  action  of  indebitatus 
assumpsit.  Such  right  was  not  given  by  act  of  assembly,  but 
existed  at  common  law.  Mackie  v.  Davis,  2  Wash.  219;  See  4 
Call,  492.  But  the  assignor's  liability  extends  only  to  the  amount 
actually  received  by  him.  If  he  cannot  prove  the  sum,  the  pre- 
sumption is  that  he  received  the  amount  of  the  note.     Ibid. 

An  assignor  may  be  discharged  from  liability  by  a  verbal  agree- 
ment made  at  the  time  of  assignment,  and  such  agreement  will  be 
binding  upon  a  subsequent  assignee  without  notice.  Stubbs  v. 
Burwell,  2  Hen.  and  Mon.  536. 

Judgment,  execution,  and  a  return  of  nulla  5ow<z  is  evidence  of 
diligence.     Harrison  v.  Raine,  5  Munf.  456. 

In  general,  the  return  of  "  no  effects  "  on  an  execution  in  favor 
of  an  assignee  of  a  bond  against  the  obligor,  is  sufficient  to  charge 
the  assignor;  so  that  in  an  action  against  him,  no  proof  that  the 
obligor  was  not  insolvent,  can  be  admitted.  Goodall  v.  Stuart,  2 
Hen.  and  Mun.  105. 

If  the  obligor  be  notoriously  insolvent,  the  assignee  is  not  bound 
to  sue  hira,  before  resorting  to  the  assignor.  Saunders  v.  Mar- 
shall, 4  Hen.  and  Mun.  455. 

The  act  of  Virginia  is  "  silent  with  respect  to  the  claim  of  the 
assignee  against  the  assignor."  "There is  a  privity  between  the 
assignor  and  his  immediate  assignee;  but  no  privity  is  perceived 
between  the  assignor  and  his  remote  assignee."  "  As  the  assign- 
ment is  made  to  a  particular  person,  the  law  implies  a 
[*58 7]  promise  to  that  person ;  but  it  raises  no  promise  to  any 
other."  Mandeville  et  al.  v.  Riddle  et  al.^  1  Cranch  298. 
"This  implied  contract,  by  the  general  understanding  of  the  coun- 
try was,  that  he  would  pay  the  debt,  if  by  due  diligence,  it  could 
not  be  obtained  from  the  maker."  5  Cranch  49;  2  Peters'  Cond. 
R.  186.  "  The  maker  of  a  note  must  be  sued  if  solv^ent,  but  insol- 
vency dispenses  with  this  necessity.     It  is  a  question  to  be  left  to 
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the  jury,  whether  a  suit  against  the  maker  would  have  produced 
the  money."  5  Crancli  142,  2  Peters'  Cond.  K.  214.  The  fact 
that  the  endorser  has  been  secured  by  the  maker  by  property 
pledged,  will  notdisj^ense  with  a  suit.  5  Oranch  333;  2  Peters' 
Cond.  R.  269.  An  endorser  of  a  promissory  note  payable  to 
order,  cannot,  in  Virginia,  maintain  an  action  at  law  npon  the 
note  against  a  remote  endorser;  but  he  may  in  equity.  3  Cranch 
311;  1  Peters'  Cond.  R.  543;  5  Cranch  322;  2  Peters'  Cond. 
R.  269. 

The  authorities  upon  this  subject  are  collected  in  2  Peters,  in 
the  case  of  the  Bank  of  the  United  States  v.  Weisiger,  338-340, 
in  a  note.  They  are  also  ably  commented  on  ])y  counsel  in  that 
case.  The  supreme  court  of  the  United  States  there  say,  per  Jus- 
tice Johnson: 

"  Every  reasonable  effort  must  be  made  to  recover  of  the  drawer 
by  suit,  before  the  assignee  can  have  recourse  against  the  assignor 
or  indorser.  It  is  on  the  question  what  constitutes  such  diligence, 
that  all  the  difficulties  arise  on  suits  upon  these  contracts.  And 
certainly  this  court  cannot  be  called  upon  to  carry  the  obli- 
gations imposed  upon  assignees  on  this  point  further  than  the 
state  courts  [of  Virginia  and  Kentucky]  have  already  extended 
them. 

"  There  are  three  grounds  on  which  the  defendant  would 
impute  to  the  complainant  a  want  of  diligence,  fatal  to  his  right 
to  recover. 

"  The  first  is,  that  the  fi.  fa.  did  not  come  to  the  marshal's 
hands,  until  the  expiration  of  about  thirty-six  days  after  the  judg- 
ment was  obtained,  and  nineteen  after  it  issued. 

"  Tlie  second,  that  the  ca.  sa.  did  not  issue  until  about  three 
months  and  a  half  after  the^y?.  fa. 

"  Let  it  be  observed,  that  the  note  fell  due  on  the  25th  of  Sep- 
tember, the  writ  was  issued  on  the  2d  of  October;  the  judgment 
was  entered  the  November  term  following;  and  the  drawer,  voor- 
hees,  being  held  in  custody  for  want  of  bail,  was  discharged,  as 
insolvent,  on  the  14tli  of  December  of  the  same  year. 

"Justice  can  hardly  be  charged  with  a  halting  gait  thus  far.  As 
to  her  subsequent  progress,  it  does  not  appear  on  what  day  the 
court  for  November  term  adjourned;  but  as  the^.  fa,  bears  date 
on  the  29th  of  December,  it  is  presumable  that  it  sat  on  that  day. 
The  fi,  fa.  did  not  reach  the  office  of  the  marshal  until  three 
weeks  after;  and  the  ca,.  ««.  was  not  sued  out  at  the  time  when  the 
fi.  fa.  issued.  But  it  was  sued  out  at  the  term  to  which  t\\Q.fi.fa. 
M'as  returnable,  to  wit,  on  the  11th  of  April,  1822.  So  that  from 
the  time  the  note  fell  due,  to  the  last  step  in  the  progress  of  judi- 
cial means  for  enforcing  payment,  we  count  but  six  months 
and  a  half.  We  do  not  recognize  the  supposed  obligation  [*588] 
or  power  of  the  party,  in  the  circuit  court,  to  sue  out  the 
ca.  sa.  cotemporaneously  with  the  fi.fa.j  and,  with  the  exception 

[38— Scam.     Vol.  2.] 
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of  that  interval,  we  are  rather  inclined  to  attribute  to  the  com- 
plainant extraordinary  diligence,  than  cnlpable  delay. 

"  But,  why  were  the  executions  issued  at  ail  in  this  case,  except 
from  abundant  caution,  and  to  avoid  the  imputation  of  laches'! 
"Was  it  necessary?  The  courts  of  Kentucky  have  certainly  decided 
otherwise.  In  the  case  of  Stapp  et  al.  v.  Anderson  et  al.  1  Marsh. 
240,  they  express  themselves  thus: 

"  'The  discharge  of  an  insolvent  under  our  statutes  is  a  judicial 
act,  of  a  record  cliaracter,  and  is  in  its  nature,  as  it  must  be  in 
contemplation  of  law,  the  most  satisfactory  evidence  of  the  insol- 
vency of  the  person  discharged.' 

"  In  the  case  of  Young  v.  Crosby,  the  drawer  of  the  note  being 
in  custody  under  a  ca.  sa.  issued  by  the  assignee,  was  discharged 
for  want  of  security  for  the  payment  of  prison  fees.  This  dis- 
charge, it  was  contended,  was  imj^utable  to  the  assignee  and  barred 
his  recovery  against  the  assignor;  unless  he  could  prove  that 
the  drawer  had  nothing  which  might  have  been  wrung  from  him 
by  a  protracted  imprisonment.  But  the  court  of  appeals  decided 
otherwise;  and  established,  that  if  the  assignor  had  sustained  any 
injury  in  that  respect,  it  was  incumbent  upon  him  to  prove  it. 
The  language  of  Chief  Justice  Boyle,  on  that  occasion,  was  this, 
'  It  has  repeatedly  been  decided  in  this  court,  that  to  entitle  the 
assignee  of  a  bond  or  note  to  recover  of  the  assignor,  it  was  neces- 
sary to  show  that  he  had  used  due  diligence  by  suit,  to  recover 
the  amount  from  the  payer  or  obligor;  but  it  has  never  been  re- 
quired of  him  to  prosecute  the  suit  against  the  payor  or  obligor, 
further  than  a  man  of  ordinary  prudence  and  diligence  would  do, 
in  a  case  where  he  was  solely  and  exclusively  interested.  To  make 
it  necessary  to  do  so,  would  be  unreasonable  and  unjust;  inasmuch 
as  it  would  tend  to  accumulate  costs  without  the  prospect  of  any 
probable  advantage  to  either  of  the  parties.' 

"  We  entirely  approve  of  the  opinions  here  expressed :  they  are 
conceived  in  the  reason  and  benignity  of  the  law,  and  we  are 
unwilling  to  extend  the  diligence  required  of  the  assignee  beyond 
the  limits  there  laid  down. 

"  In  the  case  of  Oldham  v.  Bengan,  the  doctrine  laid  down  in 
Young  V.  Crosby  is  considered  and  affirmed,  and  Chief  Justice 
Bibb  observes,  '  that  although  due  diligence  has  always  been 
required  in  such  cases,  yet  in  no  case  has  all  possible  diligence 
been  exacted.' 

"  And  both  these  cases  concur  to  establish  this  principle,  that 
it  is  not  on  the  ground  of  a  mere  possible  injury  that  the  assignor 
can  claim  his  discharge;  much  less  where  it  is  improbable,  as 
Judge  Rowan  remarks  in  the  case  of  Stapp  v.  Anderson,  before 
cited." 

In  the  case  of  the  Bank  of  the  United  States  v.  Tyler,  4 
Peters  381,  Justice  Baldwin  delivering  the  opinion  of  the  court, 

says: 
["'589]      "  The  means  which  the  assignee  is  bound  to  use,  the 
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time  within  which  he  must  commence,  and  the  diligence  with 
which  he  must  pursue  his  legal  remedies  against  the  maker, 
and  the  extent  to  which  he  must  cany  them,  have  been  the  sub- 
ject of  much  litigation  and  discussion  in  the  courts  of  Kentucky: 
they  have  however  adopted  the  following  principles,  which  must 
be  taken  to  be  the  law  of  the  state. 

"  That  the  assignee  is  not  bound  to  run  a  race  against  time,  or 
to  use  extraordinary  means;  that  he  is  not  required  to  prosecute  a 
drawer  or  obligor  further  than  a  man  of  ordinaiy  prudence  and 
diligence  would  do  in  a  case  where  he  was  solely  and  exclusively 
interested.  But  in  order  to  bring  himself  within  these  rules,  he 
must  commence  a  suit  against  the  drawer  at  the  first  term  after 
the  note  becomes  due,  if  a  judgment  could  be  obtained  then.  He 
must  sue  within  such  time,  before  the  term,  as  will  authorize  him 
to  procure  judgment.  After  suit  is  brought,  he  must  prosecute  it 
to  judgment  without  delay,  or  giving  time  to  tlie  maker  of  the 
note.  Though  he  is  notoriously  insolvent,  and  dies  on  the  third 
day  of  the  tirst  term  after  the  note  becomes  due,  and  no  admin - 
isti-ation  is  taken  out  on  his  estate,  the  assignor  is  discharged,  if 
no  suit  has  been  brought.  After  judgment,  there  must  be  the 
same  diligence  in  pursuing  the  debtor's  property  by  execution  as 
in  the  commencement  of  tlie  suit.  There  must  be  no  delay  in  put- 
ting the  execution  into  the  hands  of  the  sheriff,  or  in  making 
sale  of  the  propei'ty  levied  on ;  he  must  continue  the  process  of 
execution  until  the  property  of  the  drawer  is  exhausted,  and  the 
sheriff  returns  nulla  bona  to  the  last  execution;  and  after  his 
insolvency''  is  thus  ascertained,  a  capias  ad  satisfaciendum  must 
be  taken  for  his  body;  and  if  he  is  committed,  the  assignee  must 
show  what  has  become  of  the  debtor,  and  how  he  has"  been  dis- 
charged. ' 

"  If  the  debtor  assigns  property,  it  must  be  sold.  If  property 
is  taken  in  execution,  and  replevin  bond  given,  the  bond  must  be 
put  in  suit;  if  there  is  bail  to  the  action,  and  the  principal  cannot 
be  taken  on  a  capias  ad  satisfaciendum^  the  bail  must  be  pur- 
sued; and  all  incidental  and  collateral  remedies,  which  may  accrue 
to  the  assignee,  must  be  adopted  and  prosecuted;  and  the  dis- 
charge of  the  drawer  by  the  insolvent  act,  at  the  suit  of  a  third 
person,  will  be  no  excuse  for  any  relaxation  in  the  diligence 
required  to  fix  the  assignor ;  who  is  suable  only  after  the  exhaus- 
tion of  all  legal  means  of  obtaining  payment. 

"  It  is  believed  that  the  principles  which  exact  such  an  unusual 
degree  of  vigilance  from  the  assignee,  are  peculiar  to  the  juris- 
prudence of  Kentucky. 

"  The  courts  in  Virginia  have  given  a  very  different  con- 
struction to  their  statute  on  the  same  subject;  and  there  are  no 
decisions  in  any  state  which  have  extended  the  rule  of  diligence 
so  far. 

"  A  judgment  does  not  bind  land  in  Kentucky ;  the  lien  attaches 
only  from  the  delivery  of  an  execution  to  the  sheriff;  it  then  binds 
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real  and  personal  property,  held  by  a  legal  title.  An  execu- 
[*590]tion  returned,  is  no  lien  on  any  property  not  levied  on,  and 
no  new  one  can  be  acquired  until  a  new  execution  is  put 
into  the  hands  of  the  sheriff;  and  none  can  issue  while  a  former 
levy  is  in  force.  Any  delay  then  by  the  assignee  enables  the  debtor 
to  acquire,  hold  or  alienate  his  property  in  the  interval  between 
judgment  and  the  execution  reaching  the  sheriff;  as  well  as  be- 
tween the  return  of  one  and  the  lien  acquired  by  a  new  execution. 
There  is  therefore  more  reason  in  exacting  a  strict  diligence  on 
the  part  of  the  assignee,  than  in  those  states  where  real  estate  is 
bound  by  a  judgment  without  an  execution. 

"We  have  been  furnished  with  no  adjudged  cases  in  Kentucky, 
which  hx  any  deiiuite  time  within  which  an  execution  must  be 
made  returnable.  On  examining  the  executions  which  have  issued 
on  the  judgment  on  the  first  note,  they  are  all  returnable  within 
three  months  from  their  teste ;  and  no  period  of  three  months  has 
been  suffered  to  elapse,  within  which  an  execution  has  not  been 
in  the  hands  of  the  marshal,  unless  when  writs  of  'venditioni 
exponas  were  out:  and  they  appear  to  have  issued  in  all  instances 
within  that  period.  The  greatest  time  which  has  intervened  be- 
tween the  issuing  of  an  execution  and  placing  it  in  the  hands  of 
the  marshal,  appears  to  be  thirty-one  days;  and  from  the  return 
of  one  execution  or  venditioni,  until  the  issuing  of  another,  thirty 
days :  and  we  are  not  aware  that  in  any  of  these  cases  there  is  any 
decision  that  this  would  be  a  want  of  diligence  in  the  assignor. 
In  the  absence  of  any  such  decision,  and  feeling  at  liberty  to 
decide  upon  them  as  open  questions,  we  are  of  opinion,  that  the 
plaintiff",  in  the  proceedings  subsequent  to  the  judgment,  has  at 
no  time  omitted  to  pursue  tjie  maker  of  this  note  with  all  the 
diligence  which  the  law  required  of  him.  On  this  part  of  the 
case,  we  think  the  decision  of  this  court  in  the  case  of  the  Bank 
of  the  United  States  v.  Weisiger  is  strongly  ap])lical)le.  That 
was  a  case  of  the  assignee  against  the  assignor  of  a  promissory 
note.  Judgment  was  entered  November  term  1821.  Execution 
issued  on  the  29th  of  December;  was  placed  in  the  marshal's 
hands  on  the  19th  of  January,  thirty-six  days  from  the  entry  of 
judgment;  returned  nulla  bona,  at  the  March  term  1822,  the  3d 
day  of  the  month;  and  a  capias  ad  satisfaciendum  issued  on  the 
11th  of  April,  1822,  thirty-eight  days  from  the  return  day  of  the 
fieri  facias.  This  was  held  not  to  be  such  a  want  of  diligence 
as  exonerated  the  assignor." 

"  The  court  hnd  no  express  decision  of  the  courts  of  Kentucky 
enjoining  a  plaintiff  who  has  sued  the  drawer  of  a  promissory 
note,  and  intends  to  charge  the  indorser,  to  proceed  against  a 
jail(ir  and  his  sureties,  when  the  defendant  has  been  suffered  to 
escape;  yet,  by  the  spirit  of  all  the  decisions,  he  is  bound  to  do 
so.  The  general  principle  of  all  the  cases  is,  that  a  plaintiff  must 
pursue  with  legal  diligence  all  his  means  and  remedies,  direct, 
immediate,  or  collateral,  to  recover  the  amount  of  his  debt  from 
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the  drawer  of  the  note,  or  of  any  one  else  who  has  put  himself, 
or  has  by  operation  of  law  been  put  in  his  place." 

The  act  of  Indiana,  in  relation  to  promissory  notes,  was 
passed  in  1818.     The  words  which  relate  to  their  assign-  [*591] 
ment,  and  the  liability  of  the  assignors,  are  as  follows: 

[Promissory  notes]  "  shall  be,  and  the  same  are  hereby  made 
assignable  by  endorsement  thereon,  under  the  hand  or  hands,  of 
such  person  or  persons,''  &c.  "  so  as  absolutely  to  transfer  and 
vest  the  property  thereof  in  each  and  every  assignee  or  assignees 
successively,"  &c. 

"  And  such  assignee  or  assignees,  may  have  their  action  or 
suit  against  him,  her,  or  them,  who  endorsed  the  same;  (having 
used  due  diligence  to  obtain  the  money,  article,  j^roperty,  or  con- 
dition from  the  maker  or  drawer  thereof.)"  Revised  code  of 
1838,  119. 

The  f ollow^ing  points  have  been  decided  in  that  State : 

The  assignment  of  promissory  notes  in  this  State  is  not  gov- 
erned by  the  law  of  merchants. 

The  assignee  of  a  note  obtained  a  judgment  and  ca.  sa.  in  due 
time  against  the  maker,  who  was  committed  to  jail,  and  dis- 
charged under  the  insolvent  law:  Held,  that  this  was  jt/riw^ 
facie  evidence  of  due  diligence,  under  the  statute,  to  bind  the 
assignor,  who,  before  suit  on  the  assignment,  knew  of  the  maker's 
insolvency.     Bullitt  v.  Scribner,  1  Blackf.  14. 

Held,  that  an  assignee  of  a  promissory  note  cannot  sue  a 
remote  assignor,  where  the  note  assigned  is  not  governed  by  the 
law  of  merchants.  Mandeville -y.  Riddle,  1  C ranch  290;  Drake 
V.  Johnson,  Hardin  218;  McCarty  v.  Rhea,  1  Blackf.  55. 

The  assignee  of  a  promissory  note,  assigned  before  it  was  due, 
delayed  thirty  days  after  it  became  due  before  he  sued  the  maker: 
Held,  that  the  endorser  w^as  not  liable,  in  such  a  case,  for  the 
maker's  default,  unless  the  endorsee  could  show  that  an  earlier 
proceeding  was  impracticable,  or  would  have  been  unavailing. 
Merriman  v.  Maple,  2  Blackf.  350. 

The  endorser  of  a  note,  under  our  statute,  warrants  two  things: 
1.  That  the  note  is  valid,  and  the  maker  liable  to  pay  it.  2. 
That  the  maker  of  the  note  is  solvent,  and  able  to  pay  it.  Howell 
V.  Wilson,  2  Blackf.  418. 

If  the  endorsee  sue  the  maker,  and  fail  on  the  ground  that  the 
note  had  been  obtained  without  consideration,  the  endorser  is  not 
bound  by  this  judgment  against  the  validity  of  the  note,  if  notice 
was  not  given  liim  of  the  pendency  of  the  suit. 

But  the  endorser  may  show,  in  bar  of  an  action  against  him 
by  the  endorsee  under  those  circumstances,  that  the  consideration 
of  the  note  was  a  good  one.     Ihid. 

The  endorsee  of  a  note,  obtained  from  the  maker  without  con- 
sideration, has  a  right,  as  soon  as  he  discovers  the  imposition,  to 
sue  the  endorser  for  having  assigned  him  a  note  which  the  maker 
is  not  liable  to  pay.     Ibid. 
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The  assignee  of  a  promissory  note,  given  without  consideration 
may  sue  the  assignor  at  any  time,  and  without  liaving  previously 
Bued  the  maker.     Fosdick  v.  Starbuck,  4  Blackf.  417. 

In  a  suit  by  the  assignee  against  the  maker  of  a  promis- 

[*592]  sory  note,  not  payable  and  negotiable  at  a  chartered  bank, 

the  defendant  may  prove,  under  the  general  issue,  a  want 

or  failure  of  the  consideration.     Tucker  v.  Tipton,  4  Blackf.  52L>. 

The  legal  interest  in  a  promissory  note,  though  payable  to 
bearer,  is  not  transferable  by  delivery,  under  the  statute,  unless 
the  note  be  payable  at  some  chartered  bank  within  the  State. 
McNitt  V.  Hatch,  4  Blackf.  531. 

The  following  decisions  have  been  made  in  this  State: 

No  particular  form  is  necessary  to  make  a  note,  but  the  writing 
must  show  an  undertaking  or  engagement  to  pay,  and  to  a' person 
named  in  it,  or  to  bearer  or  holder  of  the  instrument.  Smith  for 
the  use  &c.  v.  Bridges,  Breese  2. 

Our  act  making  promissory  notes,  &c.  assignable,  is  not  to  be 
construed  in  the  same  way  as  the  statute  of  Anne,  as  thej^  are 
different  in  their  objects  and  provisions.  Mason -y.  Wash,  Breese 
16. 

Under  our  statute,  an  assignor  is  not  liable,  unless  due  dili- 
gence by  suit  against  the  maker  has  been  used,  where  that  course 
will  obtain  the  money.     Mason  v.  Wash,  Breese  16. 

The  assignor  of  a  note  for  the  payment  of  money  or  a  specific 
article  of  property,  is  not  liable,  unless  due  diligence  has  been 
used  to  recover  of  the  maker.  Thompson  v.  Armstrong,  Breese 
23. 

An  averment  of  the  insolvency  of  the.  maker  is  sufficient  to 
excuse  the  use  of  due  diligence.     Ihid. 

A  note  for  the  payment  of  a  certain  sum  of  money,  "  which 
may  be  discharged  in  pork,"  is  assignable.     Ibid. 

In  a  suit  by  the  assignee  against  the  assignor,  seeking  to  recover 
on  the  ground  that  he  has  used  due  diligence  to  recover  of  the 
maker,  the  rule  is,  that  he  must  show  that  he  brought  his  action 
ao-ainst  the  maker,  at  the  first  term  of  court  after  the  note  fell 
due.     Lusk  v.  Cook,  Breese  53. 

The  assignor  of  a  negotiable  instrument,  assigned  after  it 
became  due,  under  the  statute  relative  to  promissory  notes,  &c., 
is  liable  to  his  assignee,  where  the  maker  of  the  instrument  is 
insolvent  at  the  time  of  the  assignment,  and  so  continues  up  to 
the  time  of  action  brought,  although  no  suit  has  been  prosecuted 
against  the  maker.     Humphries  v.  Collier  et  al.,  I  Scam.  47. 

A  note  payable  in  mason  work,  is  not  assignable  so  as  to  enable 
the  assignee  to  plead  it  as  a  set-oft'  to  an  action  against  him,  or  to 
enable  him  to  institute  a  suit  thereon  in  his  o^vn  name.  Hansom 
V.  Jones,  1  Scam.  291. 

Where  there  are  several  endorsers  or  assignors  of  a  note,  who 
endorse  the  same  consecutively  the  liability  of  each  is  several  and 
not  joint.     Brown  v.  Knower  et  al.,  1  Scam.  469. 


APPENDIX.  593 


The  liability  of  an  assignor  of  a  note,  under  the  statute  of  this 
State,  is  contingent;  and  the  holder  is  required  to  show  due  dili- 
gence to  obtain  payment  from  the  maker,  before  he  can  resort  to 
the  assignor.     Ihid. 

Under  the  statute  of  Illinois  in  relation  to  promissory  notes,  it 
is  unnecessary  to  give  notice  of  the  non-payment  of  a  note, 
in  order  to  charge  the  assignor  or  endorser.  State  Bank  [*593] 
of  Illinois  -y.  Hawley,  1  Scam.  oSO;  and  the  cases  con- 
tained in  this  volume,  to-wit:  Harmon  et  al.  «j.  Thornton,  355; 
Cowles  et  al.  v.  Litchlield,  360;  Saunders  v.  O'Briant,  370; 
Campbell  v.  Humphries,  479;  Raplee  v.  Morgan,  562. 

Statute  3  &  4  Anne,  Chap.  9.  entitled,  "  An  act  for  giving  like  remedy  upon 
promissory  notes,  as  now  used  upon  bills  of  exchange,  and  for  the  better  pay- 
ment of  inland  bills  of  exchange," — (Made  perpetual  by  7  Anne,  c.  25.  s.  3.) 

" '  Whereas,  it  hath  been  held.  That  notes  in  writing,  signed 
by  the  party  who  makes  the  same,  whereby  such  party  promises 
to  pay  unto  any  other  person,  or  his  order,  any  sum  of  money 
therein  mentioned,  are  not  assignable  or  endorsable  over,  within 
the  custom  of  merchants,  to  any  other  person;  and  that  such 
person  to  whom  the  sum  of  money  mentioned  in  such  note,  is 
payable,  cannot  maintain  an  action  by  the  custom  of  merchants, 
against  the  person:  who  first  made  and  signed  the  same ;  and  that 
any  person  to  whom  such  note  should  be  assigned,  endorsed,  or 
made  payable,  could  not,  within  the  said  custom  of  merchants, 
maintain  any  action  upon  such  note,  against  the  person  who  first 
drew  and  signed  the  same.'     Therefore,  to  the  intent  to  encourage 
trade  and  commerce,  which  will  be  much  advanced,  if  such  notes 
shall  have  the  same  effect  as  inland  bills  of  exchange,  and  shall 
be  negotiated  in  like  manner:    Bfe  it  enacted  by  the  Queen's  Most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  all 
notes  in  writing,  and  after  the  hi-stdayof  May,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  five,  shall  be  made  and 
signed  by  any  person  or  persons,  body  politic  or  corporate,  or  by 
the  servant  or  agent  of  any  corporation,  banker,  goldsmith,  mer- 
chant, or  ti-ader,  who  is  usually  intrusted  by  him,  her,  or  them, 
to  sign  such  promissory  notes  for  him,  her  or  them,  whereby  such 
person  or  persons,  body  politic  and  corporate,  Iiis,  her,  or  their 
servant  and  agent  as  aforesaid,  doth  or  shall  promise  to  pay  to 
any  other  person  or  persons,  body  politic  and  corporate,  his,  her, 
or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned  in 
such  note,  shall  be  taken  and  construed  to  be,  by  virtue  thereof, 
due  and  payable  to  any  such  person  or  persons,  body  politic  and 
corporate,  to  whom  the  same  is  made  payable;  and  also  every 
such  note  payable  to  any  person  or  persons,  body  politic  and  cor- 
porate, his,  her,  or  their  order,  shall  be  assignable  or  endorsable 
over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may 
be,  according  to  the  custom  of  merchants ;  and  that  the  person  or 
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persons,  body  politic  and  corporate,  to  whom  such  sum  of  money 
is,  or  shall  be  by  such  note  made  payable,  shall  and  may  maintain 
an  action  for  the  same,  in  such  manner  as  he,  she,  or  they  might 
do  upon  any  inland  bill  of  exchange,  made  or  drawn  according  to 
the  custom  of  merchants,  against  the  person  or  persons,  body 
politic  and  corporate,  who,  or  whose  servant  or  agent  as 
[*594]  aforesaid,  signed  the  same;  and  that  any  person  or  per- 
sons, body  politic  and  corporate,  to  whom  such  note  that 
is  payable  to  pny  person  or  persons,  body  politic  and  corporate, 
his,  her,  or  their  order,  is  endorsed  or  assigned,  or  the  money 
therein  mentioned,  ordered  to  be  paid  by  endorsement  thereon, 
shall  and  may  maintain  his,  her,  or  their  action  for  such  sum  of 
money,  either  against  tlie  person  or  persons,  body  politic  and  cor- 
porate, who,  or  whose  servant  or  agent  as  aforesaid,  signed  such 
note,  or  against  any  of  the  persons  that  endorsed  the  same,  in 
like  manner  as  in  cases  of  inland  bills  of  exchange;  and  in  every 
such  action  the  plaintiff  or  plaintiffs  shall  recover  his,  her,  or 
their  damages  and  costs  of  suit;  and  if  such  plaintiff  or  plaintiffs 
shall  be  nonsuited,  or  a  verdict  be  given  against  him,  her.  or  them, 
the  defendant  or  defendants  shall  recover  his,  her,  or  their  costs 
against  the  plaintiff  or  plaintiffs;  and  every  such  plaintiff  or 
plaintiffs,  defendant  or  defendants,  respectively  recovering,  may 
sue  out  execution  for  such  damages  and  costs,  by  capias,  fieri 
facias,  or  elegit, 

2.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
all  and  every  such  actions  shall  be  commenced,  sued  and  brought 
within  such  time  as  is  appointed  for  commencing  or  suing  actions 
upon  the  case,  by  the  statute  made  in  the  one  and  twentieth  year 
of  the  reign  of  King  James  the  iirst,  entitled,  ^An  act  for  limi- 
tation of  actions,  and  for  avoiding  suits  in  law.'' 

3.  Provided,  That  no  body  politic  or  corporate  shall  have 
power,  by  virtue  of  this  act,  to  issue  or  give  out  any  notes,  by 
themselves  or  their  servants,  other  than  such  as  they  might  have 
issued,  if  this  act  had  never  been  made. 

4.  And  whereas,  by  an  act  of  parliament,  made  in  the  ninth 
year  of  the  reign  of  his  late  Majesty,  King  William  the  Third, 
entitled,  '■An  act  for  the  letter  jpaynient  of  inland  hills  of 
exchange^  it  is  among  other  things  enacted,  that  from  and  after 
presentation  and  acceptance  of  the  said  bill  or  bills  of  exchange, 
(which  acceptance  shall  be  by  the  underwriting  tiie  same  under 
the  party's  hand  so  accepting),  and  after  the  expiration  of  three 
days  after  the  said  bill  or  bills  shall  become  due,  the  party  to 
whom  the  said  bill  or  bills  are  made  payable,  his  servant,  agent, 
or  assigns,  may  and  shall  cause  the  same  bill  or  bills  to  be  pro- 
tested in  manner  as  in  the  said  act  is  enacted:  And  whereas,  by 
there  being  no  provision  made  therein  for  protesting  such  bill  or 
bills,  in  case  the  party  on  whom  the  same  are  or  shall  be  drawn, 
refuse  to  accept  the  same  by  underwriting  the  same  under  his 
hand,  all  merchants  and  others  do  refuse  to  underwrite  such  bill 
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or  bills,  or  make  any  other  than  a  promissory  acceptance,  by 
which  means  the  effect  and  good  intent  of  the  said  act  in  that 
behalf  is  wholly  evaded,  and  no  bill  or  bills  can  be  piotested 
before,  or  for  want  of  such  acceptance  by  underwriting  the  same 
as  aforesaid.'  For  remedy  whereof,  be  it  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  first  day  of  May,  which  shall 
be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  live, 
in  case,  upon  presenting  of  any  such  bill  or  bills  of  exchange,  the 
party  or  parties  on  whom  the  same  shall  be  drawn,  shall 
refuse  to  accept  the  same,  by  underwriting  the  came  as  r*595] 
aforesaid,  the  party  to  whom  the  said  bill  or  bills  are  made 
payable,  his  servant,  agent,  or  assigns,  may  and  shall  cause  the 
said  bill  or  bills  to  be  protested  for  non-acceptance,  as  in  case  of 
foreign  bills  of  exchange;  any  thing  in  tlie  said  act,  or  any  other 
law,  to  the  contrary  notwithstanding;  for  which  protest  there 
shall  be  paid  two  shillings  and  no  more. 

5.  Provided  always,  That  from  and  after  the  said  first  day  of 
May,  no  acceptance  of  any  such  inland  bill  of  exchange  shall  be 
sufticient  to  charge  any  person  whatsoever  unless  the  same  be 
underwritten  or  endorsed  in  writing  thereupon;  and  if  such  bill 
be  not  accepted  by  such  underwriting,  or  endorsement  in  writing, 
no  drawer  of  any  such  inland  bill  shall  be  liable  to  pay  any  costs, 
damages,  or  interest  thereupon,  unless  such  protest  may  be  made 
for  non-acceptance  thereof;  and  within  fourteen  days  after  such 
protest,  the  same  be  sent,  or  otherwise  notice  thereof  be  given  to 
the  party  from  whom  such  bill  was  received,  or  left  in  writing  at 
the  place  of  his  or  her  usual  abode;  and  if  such  bill  be  accepted, 
and  not  paid  before  the  expiration  of  three  days  after  the  said  bill 
shall  become  due  and  payable,  then  no  drawer  of  such  bill  shall 
be  compellable  to  pay  any  costs,  damages,  or  interest  thereupon, 
unless  a  protest  be  made  and  sent,  or  notice  thereof  was  given,  in 
manner  and  form  above  mentioned:  Nevertheless,  every  drawer 
of  such  bill  shall  be  liable  to  make  payment  of  costs,  damages, 
and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  of 
non-acceptance  or  non-payment  thereof,  and  notice  thereof  be 
sent,  given,  or  left  as  aforesaid. 

6.  Provided,  that  no  such  protest  shall  be  necessary,  either  for 
non-acceptance  or  non-payment  of  any  inland  bill  of  exchange, 
unless  the  value  be  acknowledged  and  expressed  in  such  bill  to  be 
received,  and  unless  such  bill  be  drawn  for  the  payment  of 
twenty  pounds  sterling  or  upwards,  and  that  the  protest  hereby 
required  for  non-acceptance,  shall  be  made  by  such  persons  as  are 
appointed  by  the  said  recited  act,  to  protest  inland  bills  of 
exchange  for  non-payment  thereof. 

7.  And  be  it  further  enacted,  That  fi'om  and  after  the  said  first 
day  of  May,  if  any  person  doth  accept  any  such  bill  of  exchange, 
for  and  in  satisfaction  of  any  former  del^t,  or  sum  of  money 
formerly  due  unto  him,  the  same  shall  be  accounted  and  esteemed 
a  full  and  complete  payment  of  such  debt,  if  such  person  accept- 
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ing  of  any  such  bill  for  his  debt,  doth  not  take  his  due  course  to 
obtain  payment  thereof,  by  endeavoring  to  get  the  same  accepted 
and  paid,  and  make  his  protest  as  aforesaid,  either  for  non-accept- 
ance or  non-payment  thereof. 

8.  Provided,  That  nothing  herein  contained  shall  extend  to 
discharge  any  remedy,  that  any  person  may  have  against  the 
drawer,  acceptor,  or  endorser  of  such  bill. 

9;    And  be  it  further  enacted  by  the  authority  aforesaid,  that 

this  act  shall  continue  and  be  in  force  for  the  space  of 

[*596]  three  years,  from  the  first  day  of  May,  and  from  thence  to 

the  end  of  the  next  session  of  parliament,  and  no  longer. 

[Made  perpetual  by  7  Anne,  c.  25,  s.  3.]" 

I  have  inserted  the  statute  of  Anne  in  this  appendix,  in  order 
to  facilitate  a  comparison  of  that  statute  with  the  acts  of  Ken- 
tucky, Virginia,  Indiana,  and  Illinois. 

See  appendix  (A)  to  1  Cranch  367,  also  1  Blackf.  15,  note,  in  the 
former  of  which  the  reporter  contends  that  the  statute  of  Anne, 
in  relation  to  promissory  notes,  is  merely  declaratory  of  the  law, 
and  in  the  latter,  the  reporter  assumes  the  reverse  of  this  position. 


APPENDIX  B. 

The  act  oi  February  4,  1819  (R.  L.  425;  Gale's  Stat.  440), 
provides,  "That  the  common  law  of  England,  all  statutes  or  acts 
of  the  British  Parliament,  made  in  aid  of  the  common  law,  prior 
to  the  fourth  year  of  the  reign  of  King  James  the  First,  except- 
ing the  second  section  of  the  sixth  chapter  of  xliii.  Elizabeth;  the 
eight  chapter  of  xiii.  Elizabeth  and  ninth  chapter  of  xxxvii. 
Henry  the  Eighth;  and  which  are  of  a  general  nature,  and  not  local 
to  that  kingdom,  shall  be  the  rule  of  decision,  and  shall  be  consid- 
ered as  of  fall  force,  until  repealed  by  legislative  authority."  [a) 

For  the  information  of  those  who  cannot  have  access  to  the 
British  statutes,  I  have  here  inserted,  from  Keble's  Statutes,  pub- 
lished at  London,  in  1684,  the  excepted  acts  which  are  as  follows : 

"CAP.  VI. 

"  An  act  for  avoiding  trifling  and  frivolous  suits  in  law  in  her  Majesties  courts 

in  Westminster. 

"  II.  And  be  it  further  enacted  by  the  authoritj'^  aforesaid,  if 
upon  any  action  personal  to  be  brought  in  any  her  majestic  courts 
at  Westminster,  not  being  for  any  title  or  interest  of  lands,  nor 
concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  any 
battery,  it  shall  appear  to  the  judges  for  the  same  court,  and  so 
sio-nified  or  set  down  by  the  justices  before  whom  the  same  shall 
be  tried,  that  the  debt  or  damages  to  be  recovered  therein,  in  the 
same  court,  shall  not  amount  to  the  sum  of  xl.  s.  or  above.  That 

(^0  Same  provision.  R.  S.  1874,  Common  Law,  ch.  28 ;  S.  «fe  C's  Stats.,  p.  563 ; 
Cothran's  Stats.  (1885),  p.  802. 
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in  every  such  case  the  judges  and  justices  before  whom  any  such 
action  shall  be  pursued,  shall  not  award  for  costs  to  the  party 
plaintiff,  any  greater  or  more  costs  then  the  sum  of  the  debt  or 
damages  so  recovered  shall  amount  unto,  but  less  at  their 
discre'tions.  This  act  to  endure  to  the  end  of  the  first  [*597] 
session  of  the  next  parliament.  3  Car.  4.  Continued 
until  the  end  of  the  first  session  of  the  next  parliament.  Stat. 
6  EL  S.     Stat.  21  Jac.  16."— p.  946. 

"CAP.  VIII. 

"An  Act  against  Usury. 

"  "Whereas  in  the  parliament  holden  the  seven  and  thirtieth 
year  of  the  reign  of  our  late  sovereign  Lord  King  Henry  the 
Eighth,  of  famous  memory,  there  was  then  made  and  established 
one  good  act  for  the  reformation  of  usury:  by  which  act  the  vice 
of  usury  was  well  repressed,  and  specially  the  corrupt  chevisance 
and  bargaining  by  way  of  sale  of  wares,  and  shifts  of  interest. 
And  where  since  that  time  by  one  other  act  made  in  the  fifth 
and  sixth  years  of  the  reign  of  our  late  sovereign  Lord  King 
Edward  the  Sixth,  the  said  former  act  was  repeal,  and  new  pro- 
visoes for  repressing  of  usury  devised  and  enacted;  which  said 
latter  act  hath  not  done  so  much  good  as  was  hoped  it  should, 
but  rather  the  said  vice  of  usury,  and  specially  by  way  of  sale 
of  wares,  and  shifts  of  interest  hath  much  more  exceedingly 
abounded,  to  the  utter  undoing  of  many  gentlemen,  merchants, 
occupiers,  and  others,  and  to  the  importable  hurt  of  the  common- 
wealth, as  well  for  that  in  the  said  later  act,  there  is  no  provision 
against  such  corrupt  shifts  and  sales  of  wares,  as  also  for  that 
there  is  no  difference  of  pain,  forfeiture,  or  punishment  upon 
the  greater  or  lesser  exactions  and  oppressions,  by  reason  of  loans 
upon  usury: 

"II.  13e  it  therefore  enacted,  that  the  said  later  statute  made  in 
the  fifth  and  sixth  years  of  the  reign  of  King  Edward  the  Sixth, 
and  evei-y  branch  and  article  of  the  same,  from  and  after  the  five 
and  twentieth  day  of  June  next  coming,  shall  be  utterly  abro- 
gated, repealed,  and  made  void;  and  that  the  said  act  made  in 
the  seven  and  thirtieth  year  of  King  Henry  the  Eighth,  from  and 
after  the  five  and  twentieth  day  of  June  next  coming,  shall  be 
reversed  and  stand  in  full  force,  strength,  and  effect. 

"  III.  And  be  it  further  enacted,  that  all  bonds,  contracts, 
and  assurances,  collateral  or  other,  to  be  made  for  payment  of 
any  principal,  or  money  to  be  lent,  or  covenant  to  be  performed, 
upon  or  for  any  usury  in  lending  or  doing  of  any  thing  against 
the  said  act  now  revived,  upon  or  by  which  loan  or  doing  there 
shall  be  reserved  or  taken  above  the  rate  of  x.  1.  for  the  hundred 
for  one  year,  shall  be  utterly  void.  Hob.  72.  1  Bulstr.  17.  2 
Bulstr.  34. 

"  IV.  And  be  it  further  enacted,  that  all  brokers,  solicitors, 
and  driver   of  bargains  for  contracts,  or  other  doings  against  the 


598  APPENDIX. 


said  statute  now  revived,  whereupon  shall  be  reserved  or  taken 
more  then  after  the  rate  of  ten  pound  for  the  loan  of  one  hun- 
dred pound  for  a  year,  shall  be  to  all  intents  and  purposes 
[*598]  judged,  punished,  and  used  as  councellors,  attorneys,  or 
advocates,  in  any  case  of  premunire. 

"  Y.  And  forasmuch  as  all  usury  being  forbidden  by  the  law 
of  God,  is  sin  and  detestable,  be  it  enacted,  that  all  usury,  loan, 
and  forbearing  of  money,  or  giving  days  for  forbearing  of  money 
by  way  of  loan,  chevisance,  shifts,  sale  of  wares,  contracts,  or 
other  doings  whatsoever,  for  gain,  mentioned  in  the  said  statute, 
which  is  now  revived,  whereupon  is  reserved  or  taken,  or  cov- 
enanted to  be  reserved,  paid  or  given  to  the  lender,  contracter, 
shifter,  forbearer,  or  deliverer,  above  the  sum  of  ten  pound  for 
the  loan  or  forbearing  of  a  hundred  pound  for  one  year,  or  after 
that  rate  for  a  more  or  lesser  sum  or  time,  shall  be  from  the  hve 
and  twentieth  day  of  June  next  coming,  punished  in  form  fol- 
lowing; that  is  to  say,  that  every  such  offender  against  this 
branch  of  this  present  statute,  shall  forfeit  so  much  as  shall  be 
reserved  by  way  of  usury  above  the  principal,  for  any  money  so 
to  be  lent  or  forborn ;  all  such  forfeitures  to  be  recovered  and 
employed,  as  is  limited  for  forfeitures  by  the  said  former  statute 
now  revived. 

"  YI.  And  be  it  further  enacted,  that  justices  of  oyer  and 
terminer,  and  justices  of  assize  in  their  circuits,  justices  of  peace 
in  their  sessions,  mayors,  sheriff's,  and  baliffs  of  cities,  shall  also 
have  full  power  and  authority  to  enquire,  hear,  and  determine,  of 
all  and  singular  offenses  committed  against  the  said  statute  now 
revived. 

•'  YII.  And  be  it  further  enacted,  that  the  said  statute  now 
revived  shall  be  most  largely  and  strongly  construed  for  the 
repressing  of  usury,  against  all  persons  that  shall  offend  against 
the  true  meaning  of  the  said  statute,  by  any  way  or  device, 
directly  or  indirectly. 

"  YIII.  Provided  always,  that  this  statute  doth  not  extend, 
nor  shall  be  expounded  to  extend  unto  any  allowances  or  pa}'- 
ments,  for  the  rinding  of  orphans,  according  to  the  ancient  rites 
or  customs  of  the  city  of  London,  or  any  other  city  where  like 
order  is  for  the  custody  of  orphans  and  their  goods,  as  in  the  said 
city  of  London. 

"  IX.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  if  any  person  or  persons  shall  from  and 
after  the  said  rive  and  twentieth  day  of  June,  offend  contrary  to 
the  said  statute  revived  by  this  present  act,  made  in  the  seven 
and  thirtieth  year  of  the  reign  of  the  said  late  King  Henry  the 
Eighth,  that  then  all  and  every  such  offender  and  offenders,  shall 
and  may  also  be  punished  and  corrected  according  to  the  ecclesi  ■ 
astical  laws  heretofore  made  against  usury :  and  that  all  and  every 
person  and  persons  offending  in  usury,  shifts,  or  chevisance, 
against  this  present  act,  and  not  taking  or  receiving  but  only 
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after  the  rate  of  ten  pounds  in  the  hundred,  or  under,  for  a  year, 
shall  be  only  punished  by  the  pains  and  forfeitures  provided  and 
appointed  by  this  act,  against  such  as  shall  not  take  or 
receive  over  and  above  the  rate  of  ten  pounds  in  the  hun-  [*599] 
dred  for  a  year,  and  not  otherwise.  This  act  to  continue 
and  endure  for  and  during  the  space  of  live  years  next  and  after 
the  end  of  this  present  parliament,  and  from  thence  unto  the  end 
of  the  iirst  session  of  the  parliament  then  next  ensuing, 

"  X.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  if  this  present  act  shall  not  be  continued  in  the  first  session 
of  the  parliament  next  ensuing  the  said  term  of  live  years,  and 
then  in  the  same  session  no  other  statute  or  provision  made 
against  usury  or  corrupt  chevisance,  that  then  all  and  every  the 
laws  and  statutes  repealed  by  this  act,  shall  remain  and  be  of  such 
like  force  and  effect,  as  if  this  present  act  had  never  been  made. 
39  Eliz.  18.  made  perpetual.  Dyer  fo.  364,  366.  Stat.  31  El.  5. 
21  Jac.  17."— pp.  836,  837. 

"CAP.  IX. 
"A  Bill  against  Usury. 

"  Where  before  this  time  divers  and  sundry  acts,  statutes,  and 
laws  have  been  ordained,  had,  and  made  within  this  realm,  for 
the  avoiding  and  punishment  of  usury,  being  a  thing  unlawful, 
and  of  other  corrupt  bargains,  shifts,  and  chevisances,  which 
acts,  statutes,  and  laws  have  been  so  obscure,  and  dark  in  sentences, 
words,  and  terms,  and  upon  the  same  so  many  doubts,  ambigu- 
ities, and  questions  have  risen  and  grown,  and  the  same  acts,  and 
statutes,  and  laws,  been  of  so  little  force  or  effect,  that  by  rea- 
son thereof  little  or  no  punishment  hath  ensued  to  the  offenders 
of  the  same,  but  rather  hath  encouraged  them  to  use  the  same, 
for  reformation  whereof,  be  it  enacted  by  the  king  or  sovereign 
lord,  by  the  assent  of  the  lords  spiritual  and  temporal,  and  of  ttie 
commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  all  and  every  the  said  acts,  statutes, 
and  laws  heretofore  made,  of,  for,  or  concerning  usury,  shifts,  cor- 
rupt bargains,  and  chevisance,  and  every  of  them,  and  all  pains, 
forfeitures,  and  penalties  concerning  the  same,  and  every  part 
thereof,  shall  from  henceforth  be  utterly  void  and  of  none  ett'ect 
to  all  intents,  constructions,  and  purposes. 

"  II.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  no  person  or  persons,  of  what  estate,  degree,  or  condition 
soever  he  or  they  be,  from  and  after  the  first  day  of  January  next 
coming,  shall  by  himself,  factor,  attorney,  servant,  or  deputy, 
sell  his  merchandises  or  wares  to  any  person  or  persons,  and  within 
three  months  next  after  by  himself,  factor,  or  attorney,  deputy, 
or  by  any  other  person  or  persons  to  his  use  and  behoof,  buy  the 
merchandises  or  wares,  or  any  part  or  parcel  thereof,  upon  a 
lower  price,  knowing  them  to  be  the  same  wares  or  merchandises 
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that  he  before  did  so  bargain  and  sell,  upon  the  pains  and  for- 
feiture hereafter  limited  in  this  estatute. 

"111.  A  nd  be  it  also  enacted  by  the  same  authority,  that 
[^600]  no  person  or  persons,  of  what  estate,  degree,  quality,  or  con- 
dition soever  he  or  they  be,  at  any  time  after  the  said  last 
day  of  January  next  coming,  by  way  or  means  of  any  corrupt 
bargain,  loan,  exchange,  chevisance,  shift,  interest  of  any  wares, 
merchandises,  or  other  thing  or  things  whatsoever,  or  by  any 
other  corrupt  or  deceitful  way  or  mean,  or  by  any  covin,  engin, 
or  deceitful  way  or  conveyance  shall  have,  receive,  accept,  or 
take  in  lucre  or  gains  for  the  forbearing  or  giving  day  of  pay- 
ment of  one  whole  year  of  and  for  his  or  their  money  or  other 
things  that  shall  be  due  for  the  same  wares,  merchandise,  or 
other  thing  or  things,  above  ihe  sum  of  ten  pound  in  the  hun- 
dred, and  so  after  that  rate,  and  not  above,  of  and  for  a  more  or 
less  sum,  or  for  a  longer  or  shorter  time,  and  no  more  or  greater 
gain  or  sum  thereupon  to  be  had,  upon  the  pains  and  forfeitures 
hereafter  in  this  act  mentioned  and  contained. 

"  IV.  And  be  it  further  enacted  by  authority  aforesaid,  that 
if  any  person  or  persons,  at  any  time  after  the  said  last  day  of 
January,  do  bargain  and  sell,  or  lay  to  mortgage  by  any  way  or 
mean  any  manors,  lands,  tenements,  or  hereditaments  to  any 
person  or  persons,  upon  condition  of  payment  or  non-payment 
of  any  sum  or  sums  of  money  to  be  had,  paid,  or  made  at  any 
day  certain,  or  before  any  such  day  by  him  that  shall  so  bargain, 
sell,  or  lay  to  mortgage  the  same  manors,  lands,  tenements,  or 
hereditaments,  that  the  same*  person  or  persons,  to  whom  any 
such  manors,  lands,  tenements,  or  hereditaments  shall  be  so  bar. 
gained,  sold,  or  laid  to  mortgage,  shall  not  by  reason  thereof 
have,  ne  take  lucre  or  gains  of  the  issues,  revenues,  and  prolits 
of  the  same  manors,  lands,  tenements,  or  hereditaments,  above 
the  sum  of  ten  pound  in  the  hundred  for  one  whole  year,  and  so 
after  the  rate  abovesaid  for  a  more  or  a  lesser  sum,  or  for  a 
longer  or  shorter  time,  and  nc  more,  nor  otherwise,  upon  the 
pains,  forfeitures,  and  penalties  hereafter  in  this  present  estatute 
limited  and  expressed. 

"V.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
if  any  person  or  persons,  of  what  estate,  degree,  quality,  or 
condition  soever  he  or  they  be,  at  any  time  after  the  said  last  day 
of  January  next  coming,  shall  do  any  act  or  acts,  thing  or  things, 
contrary  to  the  tenor,  form,  and  effect  of  this  estatute,  or  of  any 
clause,  article,  or  sentence  contained  in  the  same,  that  then  all 
and  every  offender  and  offenders  therein,  or  in  any  part  thereof, 
shall  forfeit  and  lose  for  every  such  offense  the  treble  value  of 
the  wares,  merchandises,  and  other  thing  or  things  so  bargained, 
sold,  exchanged,  or  shifted,  and  the  treble  value  of  the  issues 
and  profits  of  the  said  manors,  lands,  tenements,  and  heredita- 
ments, so  had,  taken,  or  received  by  reason  of  any  such  bargain, 
sale,  or  mortgage,  and  also  shall  have  and  suffer  imprisonment 
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of  his  bodj,  and  make  fine  and  ransom  at  the  kind's  will  and 
pleasure:  the  moiety  of  which  forfeiture  of  the  said  treble  value 
shall  be  to  the  king,  and  the  other  moiety  to  him  or  them  that 
will  sue  for  the  same  in  any  of  the  king's  courts,  by  action  of 
debt,  bill,  plaint,  or  information,  in  which  action,  "^ bill, 
plaint,  or  information,  no  wager  of  law,  essoin,  or  pro-  r*601] 
tection  shall  be  admitted  or  allowed. 

"  VI.  Provided  alway,  and  be  it  enacted  by  the  authority 
aforesaid,  that  this  act,  nor  any  thing  therein  contained,  shall 
not  in  any  wise  extend  to  any  lawful  obligation  imposed  with  a 
condition,  nor  to  any  statute  or  recognizance  made,  and  to  be 
made  for  the  payment  of  a  lesser  sum,  so  that  the  same  obliga- 
tion, statute,  or  recognizance  be  made  for  a  true,  just,  and  per- 
fect debt,  or  for  the  performance  of  any  other  true  covenants, 
made  or  to  be  made  upon  a  just  and  true  intent  had  between  the 
parties,  other  than  in  cases  of  usury,  interest,  corrupt  bargains, 
shift,  or  chevisance;  ne  yet  shall  extend  to  any  recovery^  fine^ 
feoffment,  release,  confirmation,  or  grant  made  or  to  be  made 
iipon  condition  w^th  a  true  intent,  otlier  than  to  such  recoveries, 
fines,  feoffments,  releases,  confirmations,  and  grants,  as  shall  be 
made  upon  conditions  extending  to  usury,  interest,  corrupt  bar- 
gains, shifts,  or  chevisance;  any  thing  in  this  statute  contained, 
or  any  law,  statute,  or  ordinance  heretofore  had,  used,  or  made, 
to  the  contrary  notwithstanding.  Stat.  5  Ed.  6  20.  13  Ehz  8 
31  Eliz.  5.     39  Eliz.  18.     21  Jac.  17."— pp.  613,  614. 
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ABATEMENT. 

1.  The  rule  that  a  plea  to  the  jurisdiction  of  the  court,  or  in  abatement, 
must  be  pleaded  at  the  return  term  of  the  process,  and  before  the  party  haa 
entered  a  full  appearance  in  the  cause,  has  its  exceptions.  One  of  these 
exceptions  is,  where  the  declaration  is  not  filed  at  the  first  term.  In  that 
case  the  defendant  is  not  bound  to  plead  either  to  the  jurisdiction  or  in  abate- 
ment, until  the  plaintiff  is  in  a  situation  to  call  upon  him  for  a  plea.  Shep- 
ard  V.  Ogden,  200. 

2.  A  mistake  in  the  Christian  name  of  a  plaintiff  can  be  taken  advantage 
of  only  by  plea  in  abatement.    Salisbury  et  al.  v.  Gillett  et  al.,  290. 

3.  In  an  action  by  several  plaintiffs,  the  defendant  cannot  avail  himself 
of  the  fact  of  the  decease  of  one  plaintiffs,  before  the  commencement  of  the 
suit,  except  by  plea  in  abatement.     Camden  et  al.  v  Robertson.,  508. 

4.  Where  a  demurrer  to  a  plea  in  abatement  is  sustained,  if  the  defen- 
dant files  a  plea  in  bar,  he  thereby  waives  his  plea  in  abatement.  Delahay 
v.  Clement,  576. 

See  Ejectment,  1,  2;  Pleading,  31. 

ACKNOWLEDGMENT  OF  DEEDS.    See  Deeds. 

ACTION. 

1.  The  declaration,  in  an  action  of  trespass  on  the  case,  stated,  that  the 
plaintiffs  made  a  contract  witli  the  defendant,  to  slaughter  and  dress  for 
him  two  hundred  and  eighty  hogs,  at  the  usual  price  for  such  labor,  and  to 
commence  the  work  on  a  given  day,  and  that  the  defendant  agreed  to  furnish 
them  the  hogs  at  their  slaughter-house,  on  such  day;  and  that  the  plaintiffs, 
on  the  day  mentioned,  undertook  and  entered  upon  the  fulfilling  of  their 
part  of  the  contract,  by  hiring  laborers,  building  fires,  raising  steam,  prepar- 
ing tools,  burning  a  large  quantity  of  wood,  and  making  divers  other  mate- 
rial and  expensive  arrangements  to  perform  their  part  of  the  contract ;  and 
that  they  have  been  put  to  great  expense  and  inconvenience  and  damage  in 
consequence  of  the  same.  It  further  alleged,  that  though  a  notice  and 
request  to  the  defendant  to  furnish  the  hogs  were  made,  he  did  not  furnish 
the  same,  nor  had  he  paid  the  plaintiffs  for  their  trouble,  expenses,  &c.  At 
the  end  of  the  declaration,  $200  damages  was  laid.  On  special  demurrer, 
and  on  motion  in  arrest  of  judgment,  the  declaration  was  held  to  be  good : 
Held,  that  the  decision  was  correct.    Ellett  v.  Todd  et  al.,  215. 

2.  The  cause  of  action  against  a  principal  debtor  in  favor  of  his  surety, 
accrues  when  the  surety  pays  the  debt,  not  before.    Shepard  v.  Ogden,  260. 

3.  The  law  is  well  settled,  that  where  property  has  been  taken  tort- 
iously,  and  without  the  assent  or  knowledge  of  the  plaintiff,  and  the  same 
has  not  been  converted  into  money  or  money's  worth,  and  there  has  been 
no  subsequent  promise  by  the  defendant,  to  pay  for  the  same,  the  plaintiff 
cannot  waive  the  tort,  and  recover  the  value  of  the  property  in  an  action  for 
money  had  and  received.    Morrison  et  al.  v.  Rogers,  318. 

4.  If  an  illegal  act  be  done,  the  party  doing  or  causing  the  illegal  act  to 
be  done,  is  responsible  for  all  consequences  resulting  from  the  act.  Burton 
V.  McGlellan,  437. 

5.  No  authority  is  given,  by  §  148  of  the  crimmal  code,  to  fire  prairies 
in  the  month  of  December ;  and  a  person  setting  such  fire  is  bound  to  use 
every  possible  diligence  to  prevent  injury  to  others;  and  to  justify  such  an 
act  on  the  ground  that  he  was  compelled  to  set  a  back  fire  to  protect  his 

39.    Scam.    Vol.3.  (603) 
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own  possessions  from  another  fire,  he  must  show  the  absolute  necessity 
which  existed,  at  the  time,  for  such  an  act,  and  that  every  possible  precau- 
tion was  used  to  prevent  injury.  The  ofiics  prohcmdi,  in  such  case,  is  with 
the  person  setting  the  fire ;  the  person  injured  is  not  obliged  to  prove  negli- 
gence in  order  to  sustain  an  action  for  his  loss.     Ibid. 

6.  An  action  against  D.,  for  money  had  and  received  to  the  plaintiffs' 
use,  is  not  sustained  by  proof  that  money  was  received  by  D.  &  G.  and 
others,  under  an  act  of  Congress,  in  payment  of  certain  Indian  debts  due 
D.  &  G. ;  and  that  the  plaintiff  and  D.  «&  G.  were  members  of  a  firm 
engaged  in  the  Indian  trade,  and  had  outstanding  Indian  debts.  Davenport 
V.  Gear  et  at,  498 

See  Bank;  Corporation;  Fictitious  Cause;  License;  Mechanic's 
Lien;  Mill  and  Mill  Dam;  Minor;  Partnership;  Pedler;  Prom- 
issory Note,  8,  9,  10,  11,  21,  28,  29,  30;  Trespass. 

ADMINISTRATOR  AND  EXECUTOR. 

1 .  In  an  action  in  the  circuit  court  by  an  administrator,  unless  the  defend- 
ant Interposes  a  plea  that  the  plaintiff  is  not  administrator,  the  plaintiff's 
right  to  sue  in  that  character  is  admitted.  In  actions  before  justices  of  the 
peace,  the  proceedings  are  all  ore  tenus;  and  consequently  the  plaintiff,  if 
an  administrator,  is  not  required  to  prove  that  he  is  entitled  to  sue  in  that 
character,  unless  it  is  objected  on  the  trial,  that  he  is  not  administrator. 
Ballance  v.  Frisly  et  al.,  65. 

See  Judgment,  7,  8. 

ADMISSION.     See   Covenant,  1,  4;  Evidence,  5;   Partnership,  2,  5; 
Promissory  Note;  Use  and  Occupation. 

AEFIDAVIT.    See  Attachment,  6;   Bill  op  Exceptions,  12,  15;  Con- 
tinuance; Jurisdiction,  4;  Partition,  2;  Pleading,  6,  16,  17. 

AGENT.     See  Principal. 

AGREEMENT.    See  Contract;  Jurisdiction. 

ALIEN.    See  Criminal  Law,  4;  Elective  Franchise. 

AMEMEDMENT 

1.  A  motion  to  amend  a  petition  and  summons,  is  addressed  to  the  sound 
discretion  of  the  court,  and  the  refusal  of  the  court  to  grant  such  motion, 
cannot  be  assigned  for  error.     Warren  v.  McHatton,  33. 

3.  A  motion  to  amend  a  bond  on  an  appeal  from  a  justice  of  the  peace, 
in  -a  case  of  forcible  detainer,  is  addressed  to  the  sound  discretion  of  the 
court,  and  its  decision  cannot  be  assigned  for  error.    Harlan  v.  Scott,  66. 

3.  Where  there  are  several  counts  in  a  declaration,  and  an  amendment 
is  made  to  one  of  the  counts,  which  could  not  have  surprised  the  defendants, 
or  varied  their  defence,  because  the  declaration  contained  another  count 
substantially  the  same,  it  is  no  cause  for  a  continuance.  Mussel  et  al.  v. 
Martin,  494. 

4.  In  an  action  by  a  female  for  slander,  the  plaintiff  amended  her  decla- 
ration, by  inserting  that  she  was  "sole  and  unmarried":  Held,  That  the 
amendment  was  wholly  immaterial,  and  no  cause  for  a  continuance.    Ibid. 

See  Appeal,  2,  5;  Attachment,  6,  7;  Justices  op  the  Peace,  4; 
Pleading,  2,  5;  Replevin  Bond,  9. 

APPEAL.    From  Justices  op  the  Peace, 

1.  On  appeal  to  the  circuit  court,  in  a  criminal  case,  the  circuit  court  can 
try  the  cause  de  novo.    Shirtliff  v.  The  People,  9. 

2.  Where  the  ca/pias,  issued  for  the  arrest  of  a  person  charged  with  an 
assault  and  battery,  stated  that  the  act  complained  of  was  "  contrary  to  the 
law  of  the  state  of  Illinois,  and  in  violation  of  the  ordinances  of  the  town 
of  Lynville,"  and  the  cause  was  placed  on  the  justice's  docket  in  the  name 
of  the  "President  and  Trustees  of  Lynville,"  and  the  justice  gave  judg- 
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ment  in  favor  of  the  "  President,"  &c. ;  and  on  appeal,  the  circuit  court 
directed  the  cause  to  be  docketed  in  the  name  of  the  "  People,"  and  tried 
the  cause  as  between  the  "People"  and  the  defendant:  Held^  That 
there  was  no  error.     Ibid. 

3.  One  of  several  defendants  may  appeal  from  a  judgment  of  a  justice 
of  the  peace,  though  the  other  defendants  refuse  to  join  in  the  appeal. 
Legyett  v.  Ghrismdn,  46. 

4.  The  awarding  of  a  writ  ot  restitution  upon  the  dismissal  of  an  appeal, 
in  a  case  of  forcible  detainer,  is  not  error.    Harlan  v.  Scott,  66. 

5.  A  motion  to  amend  a  bond  on  an  appeal  from  a  justice  of  the  peace, 
in  a  case  of  forcible  detainer,  is  addressed  to  the  sound  discretion  of  the 
court,  and  its  decision  cannot  be  assigned  for  arror.     Ibid. 

6.  The  statute  requiring  the  parties  to  produce,  on  a  trial  before  a  justice 
of  the  peace,  all  their  claims  not  exceeding  the  jurisdiction  of  the  justice, 
precludes  the  plaintiff  from  exhibiting  other  and  different  claims,  in  the. 
circuit  court  on  appeal,  than  those  produced  and  relied  on  before  the  justice. 
Brookbank  v.  Smith,  78. 

7.  Where  on  appeal  from  a  justice  of  the  peace,  the  appeal  bond  was 
filed  in  the  clerk's  office,  one  day  before  the  passage  of  a  law  fixing  the  time 
of  holding  courts  in  Boone  county,  and  the  summons  to  the  appellee,  and 
the  supersedeas  were  issued  after  the  passage  of  the  law :  Held,  That  the 
appeal  was  regularly  taken,  and  that  the  circuit  court  had  jurisdiction  of 
the  cause.    Scammon  v.  Gline,  456. 

8.  A  circuit  court  existed  in  Boone  county,  as  soon  as  a  clerk  was 
appointed  by  the  judge  of  the  circuit,  although  the  latter  failed  to  appoint 
the  time  for  holding  the  court.     Ibid. 

9.  An  appeal  does  not  lie  from  a  judgment  of  a  justice  of  the  peace, 
upon  the  award  of  arbitrators.     Vati  Winkle  et  nl.  v.  Beck,  4b9. 

10.  Semble,  That  the  obligation  in  an  appeal  bond  is  both  joint  and 
several,  and  either  of  the  obligors  may  be  proceeded  against  separately. 
McGonnel  v.  Swailes,  512. 

11.  The  dismissal  of  an  appeal,  or  certiorari,  is  equivalent  to  a  regular, 
technical  affirmance  of  the  judgment  of  the  court  below,  so  as  to  entitle  the 
party  to  claim  a  forfeiture  of  the  bond,  and  have  his  action  therefor.    Ibid. 

See   AMENDMENT,  2. 

From  Probate  Court. 
See  Will. 

From  Circuit  Court. 

13.  Where  on  appeal,  the  record  does  not  show  that  final  judgment  has 
been  rendered  in  the  court  below,  though  the  verdict  of  the  jury  appears  in 
the  record,  the  appeal  will  be  dismissed ; — an  appeal  can  only  be  taken  from 
the  judgment  of  the  inferior  court.    Harrison  v.  Singleton,  22. 

13.  An  appeal  from  the  circuit  to  the  supreme  court,  where  the  judg- 
ment is  final,  and  amounts  to  $30,  exclusive  of  costs,  or  relates  to  a  franchise 
or  freehold, is  a  matter  of  right;  and  no  conditions,  except  those  prescribed 
in  the  statute,  can  be  annexed  to  an  order  granting  an  appeal.  Emerson  v. 
Clark,  490. 

14.  The  appellants  in  an  appeal,  and  the  plaintiffs  in  a  writ  of  error,  may 
always  dismiss  their  suit  before  a  decision  on  the  merits;  and  the  effect  of 
such  dismissal  is  to  leave  the  parties  where  they  were  before  the  appeal  was 
taken,  or  the  writ  of  error  brought.    Hancock  County  v.  Marsh.  492. 

APPEARANCE.    See  Practice,  33,  40,  41   43. 

APPOINTMENTS.    See  Constitution. 

APPRENTICESHIP.    See  Minor. 

ARBITRATION.    See  Award. 

ARDENT  SPIRITS.    See  License. 
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ARREST  OF  JUDGMENT. 

1.  The  court  will  never  arrest  a  judgment,  except  for  some  intrinsic 
cause  apparent  upon  the  face  of  the  record ;  where  there  is  enough  appar- 
ent to  enable  the  court  to  give  judgment  upon  the  whole  record,  it  will 
never  arrest  the  judgment,  nor  will  an  application  for  that  purpose  be 
entertained,  if  made  by  the  party  committing  the  error.  Evans  v.  Lohr,  514. 

ASSESSMENT  OF  DAMAGES.    See  Damages;  Practice,  27,  37. 
ASSIGNMENT  AND  ASSIGNEES. 

1.  A  deed  of  assignment  made  by  a  debtor  to  a  trustee  for  the  benefit  of 
a  portion  of  his  creditors,  (which  were  divided  into  two  classes),  provided 
they  became  parties  to  the  deed  within  sixty  days,  stipulated  that  the  first 
class  should  be  paid  in  full,  and  the  second  ratably,  if  there  should  not  be 
sufficient  to  pay  the  whole,  and  that  the  surplus,  if  any,  should  be  paid  over 
to  the  assignor.  A  memorandum  was  annexed  to  the  deed,  stating  that 
three  creditors  were  not  provided  for  in  the  assignment,  for  the  reason  that 
they  held  securities  by  mortgage :  Held,  That  the  conditions  of  the  deed 
were  not  fraudulent.  Held,  also,  that  the  employing  of  the  assignee,  as  the 
agent  of  the  trustee,  to  take  charge  of  the  property,  did  not  render  the 
transaction  fraudulent,  although  the  agreement  to  employ  him  as  such 
agent  was  made  on  the  same  day  that  the  assignment  was  executed.  Croan 
v.  Bryant  et  al.,  43. 

2.  Semble,  That  the  possession  of  the  property  assigned,  by  the  assgnor 
as  the  agent  of  the  assignee,  where  a  general  assignment  is  made  by  a  debtor 
for  the  benefit  of  his  creditors,  is  not  fraudulent  per  se.     Ibid. 

See  Debtor  and  Creditor;  Promissory  Note;  School  Lands. 
ATTACHMENT. 

1.  An  attachment  bond  which  does  not  describe  the  court  from  which 
the  process  is  to  be  issued,  or  to  which  it  is  to  be  returned,  or  the  term  of 
the  court,  is  fatally  defective,  and  a  judgment  rendered  by  default  in  such  a 
case,  will  be  reversed  on  writ  of  error.    Lawrence  v.  Teatman  et  nl.,  17. 

2.  An  attachment  bond  described  the  writ  of  attachment  as  "  sued  out, 
returnable  on  the  third  Monday  of  August  next,"  without  any  other  descrip- 
tion of  the  court  or  term  ■  Held,  That  the  description  was  uncertain  and 
insufficient.    Ibid. 

3.  Where  the  proceedings  are  ex  parte  and  in  rem,  there  must  be  a  strict 
conformity  with  the  statute.     Ibid. 

4.  An  attachment,  in  aid  of  a  suit  at  law,  is  process,  and  is  made,  by 
statute,  part  of  the  proceedings  in  the  suit ;  it  is  consequently  the  duty  of  a 
defendant,  desiring  ,to  quash  the  same,  to  make  his  motion  at  the  return 
term  of  the  attachment.  By  appearing  and  pleading,  without  making 
objection  to  the  attachment,  he  waives  all  irregularity.  Beecher  et  ul.  v. 
Jiimes  et  al.,  463. 

5.  The  word  printed  "  term,"  in  §  30  of  the  act  concerning  attachments, 
should  have  been  "  time,"  as  appears  from  the  original  law  on  file  in  the 
secretary's  office.     Ibid. 

6.  §  28  of  the  same  act  authorizes  the  amendment  of  the  affidavit,  after 
a  motion  to  quash.     Ibid. 

7.  Where  a  paper  filed  as  an  attachment  bond  has  no  seals  affixed  to  it, 
it  is  the  duty  of  the  court  to  permit  the  bond  to  be  amended.  It  is  error  to 
refuse  a  motion  to  amend.    Lea  v.   Vail,  474. 

See  Practice,  In  Supreme  Court,  12;  Service  of  Process,  6. 

ATTORNEY. 

Where  an  attorney  neglects  to  have  his  name  entered  on  the  Roll  of  Attor- 
neys, at  the  date  of  his  license,  he  cannot  afterwards  have  it  enrolled  nunc 
pro  tunc.    E.V  parte  Fellows,  369. 

AWARD. 

1.  In  an  action  upon  an  arbitration  bond,  it  is  no  objection  to  the  decla- 
ration, that  it  does  not  show  that  the  bond  was  executed  by  both  parties,  or 
that  a  counter  bond  was  executed.     Cole  v.  Chapman,  35. 
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2.  Where  the  action  is  upon  an  arbitration  bond,  it  is  only  necessary 
to  show  that  the  award  was  made  in  pursuance  of  the  condition  of  the  bond, 
and  that  the  defendant  has  not  complied  with  the  award.  But  the  rule  is 
different  where  the  defendant  submits  to  the  award  of  arbitrators  by  bond, 
and  the  action  is  on  tlie  award  itself.  In  that  case  it  is  necessary  to  state,  in 
the  declaration,  a  mutual  submission ;  because  the  award  which  is  the  foun- 
dation of  the  action,  being-  the  determination  of  a  third  person  between  two 
others,  who  submit  their  differences  to  his  decision,  it  is  the  submission 
which  creates  the  obligation  to  abide  by  that  determination ;  and  in  that 
case  it  is  not  sutticient  to  state  in  the  declaration,  that  the  defendant  by  bond 
submitted  himself  to  the  award  of  the  arbitrators.     Ibid. 

3.  Where  the  award  of  an  arbitrator  required  the  parties  to  execute 
mutual  releases,  and  that  L.,  one  of  the  parties,  should  pay  a  sum  of  money 
to  C,  the  other  party,  and  C.  tendered  a  release  containing  a  condition  that 
it  should  take  effect  upon  L.'s  securing  the  payment  of  the  money  on  the 
day  specified  by  the  arbitrator,  which  L.  refused  to  receive,  without  making 
any  objection  to  the  terms  of  the  release,  or  examining  it,  alleging  that 
"  the  award  was  not  binding,  or  was  good  for  nothing  " :  Held,  That  the 
tender  was  sufficient,  as  evidence  of  an  offer  to  perform  the  award  on  the 
part  of  C. :  Held,  also,  that  if  L.  had  refused  to  receive  the  release  because 
it  was  conditional,  and  C.  had  refused  to  make  one  conformable  to  the  con- 
dition of  the  award,  then  it  would  have  been  a  failure  to  perform  the  award. 
Lincoln  et  al.  v.  Cook,  G2. 

4.  An  examination  of  a  witness  by  the  sole  arbitrator,  in  the  absence  of 
both  parties,  is  not  an  ex  parte  examination.  The  term  ex  parte  implies  an 
examination  in  the  presence  of  one  of  the  parties,  and  in  the  absence  of  the 
other.     Ibid. 

5.  Where  a  suit  is  pending  before  a  justice  of  the  peace,  and  the  parties 
refer  the  same  to  arbitrators,  they  must  be  bound  by  the  decision  of  the 
arbitrators.     Van  Winkle  et  al   v.  Beck,   489. 

6.  An  appeal  does  not  lie  from  a  judgment  of  a  justice  of  the  peace, 
upon  the  award  of  arbitrators.     Ibid. 

BAIL.    See  Process,  2. 

BANK. 

1.  In  an  action  by  the  State  Bank  of  Illinois  against  the  maker  of  a 
promissory  note,  the  objection  that  the  charter  of  the  corporation  has  not 
been  given  in  evidence,  cannot  be  taken  on  a  demurrer  to  evidence.  Such 
an  objection,  if  valid,  should  be  taken  on  a  motion  for  a  nonsuit.  Qillham  v. 
State  Bank  of  Illinois,  250. 

2.  Seinble,  That  there  is  no  difference  between  bank  bills  and  bank  notes. 
Quigley  v.  The  People,  302. 

3.  In  an  action  by  a  foreign  banking  company,  as  assignee  or  endorsee 
of  a  promissory  note,  where  the  record  does  not  show  the  place  of  endorse- 
ment, the  court  will  presume  that  the  note  was  transferred  at  the  banking 
house  of  the  company  out  of  the  state.  Bank  of  Washtenaw  v.  Montgomery, 
427. 

4.  Semble,  That  a  foreign  bank  or  corporation  may  contract  in  the  state 
of  Illinois.     Ibid. 

See  Corporation;  Indictment,  4,  5,  6;  Practice,  16;  Promissory 
Note,  8. 

BIGAMY.    See  Criminal  Law,  1,  2. 

BILL.    See  Chancery. 

BILL  OP  EXCEPTIONS. 

1.  A  bill  of  exceptions  must  be  signed  and  sealed  by  the  judge  who  tried 
the  cause  in  which  it  is  taken.    Jones  v.  Sprague,  55. 

2.  In  the  transcript  of  the  record,  the  name  of  the  judge  and  a  locus 
sigilli  should  appear  at  the  end  of  the  bill  of  exceptions,  else  the  supreme 
court  will  not  recognize  the  the  bill  of  exceptions  as  a  part  of  the  record. 
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Unless  the  name  of  the  judge  is  copied  with  the  bill  of  exceptions,  the  court 
will  presume  that  he  did  not  sign  it.    Ibid. 

3.  An  exception  cannot  be  taken  to  the  opinion  of  the  circuit  court  in 
granting  a  motion  for  a  new  trial ;  it  is  only  to  a  decision  overruling  and 
refusing  such  a  motion,  that  an  exception  can  be  taken.  Brookbank  v. 
Smith,  78. 

4.  Where  a  judge  of  the  circuit  court  refused  to  sign  a  bill  of  excep- 
tions tendered  to  him  upon  the  trial  of  a  cause,  but  signed  the  bill  of  excep- 
tions after  amending  it,  by  striking  out  a  material  portion  of  the  bill,  the 
supreme  court  granted  a  writ  of  mandamus  to  compel  him  to  sign  the  bill  of 
exceptions  as  originally  presented  to  him.    The  People  v.  Fearnon,  203. 

5.  Where  a  judge  of  an  inferior  court  is  of  opinion,  that  a  bill  of  exceptions 
which  he  has  been  required,  by  an  alternative  writ  of  mandamus,  to  sign  or 
show  cause  for  not  signing,  is  objectionable,  or  contains  matter  which  was 
not  excepted  to,  or  the  same  is  untruly  or  incorrectly  stated  in  the  bill,  he 
should  return  the  causes  of  his  objections.  The  supreme  court  will  not 
compel  the  signing  of  a  bill  which  does  not  truly  state  the  facts,  as  they 
occurred  on  the  trial.     Ibid. 

6.  The  signing,  sealing,  and  approving  of  a  bill  of  exceptions  is  a  min- 
isterial act,  and  the  supreme  court  will  compel,  by  a  writ  of  mandamus,  a 
judge  of  a  circuit  court  to  sign  and  seal  a  bill  of  exceptions  taken  on  the 
trial ;  but  the  judge  must  determine  its  accuracy,  and  whether  it  correctly 
recites  the  points  made,  and  opinions  excepted  to ;  and  if  it  correctly  sets 
out  the  facts,  he  must  sign  it.     Ibid. 

7.  Semble,  That  the  practice  should  be  to  reduce  the  exceptions  to  the 
opinion  of  the  court  to  writing  during  the  progress  of  the  trial,  and  have 
the  bill  of  exceptions  completed  while  the  facts  are  fresh  in  the  minds  of 
the  court  and  parties.     Ibid. 

8.  iSemble,  That  a  party  has  a  right  to  have  all  of  the  facts  connected 
with  the  decision  of  the  court,  which  was  excepted  to,  included  in  his  bill 
of  exceptions;  and  if  the  inferior  court  refuse  to  sign  a  bill  of  exceptions 
containing  all  the  facts,  the  court  will  compel  a  compliance  by  mandamus. 
Ibid. 

9.  Under  §  2  of  the  act  of  July,  1837,  amendatory  of  the  practice  act,  a 
party  has  a  right  to  except  to  an  opinion  or  decision  of  the  circuit  court, 
overruling  a  motion  for  a  new  trial ;  and  where  such  motion  is  predicated 
upon  the  ground  that  the  jury  decided  contrary  to  the  evidence,  the  party  is 
undoubtedly  entitled  to  have  the  testimony  spread  out  in  a  bill  of  exceptions. 
It  is  the  duty  of  the  judge  to  sign  a  bill  of  exceptions  containing  the  testi- 
mony. If  the  judge  has  not  preserved  minutes  of  the  testimony,  he  should 
permit  the  party  excepting  to  make  a  statement  of  the  evidence,  and  require 
it  to  be  submitted  to  the  opposite  party  for  correction ;  and  if  the  parties 
cannot  agree,  the  judge  should  correct  the  bill  from  the  best  lights  he  pos- 
sesses.    Weatherford  v.  Wilson,  256. 

10.  It  is  the  duty  of  a  party  excepting  to  the  opinion  of  the  court,  to  pre- 
pare a  correct  bill  of  exceptions,  and  tender  it  to  the  judge,  and  if  the  judge 
refuses  to  sign  it,  to  apply  to  the  supreme  court  for  a  writ  of  mandamus. 
Ibid. 

11.  Where  both  law  and  fact  are  submitted  to  the  court  for  trial,  with- 
out the  intervention  of  a  jury,  and  a  bill  of  exceptions  is  taken  to  the  final 
judgment  of  the  court,  the  supreme  court  will  presume,  if  the  evidence  con- 
tained in  the  bill  of  exception  does  not  sustain  the  judgment,  that  other  suffi- 
cient evidence  was  produced  in  the  court  below,  unless  it  is  expressly  stated 
in  the  bill,  that  all  the  evidence  is  contained  therein.  Harmon  et  al.  v.  Thorn- 
ion,  355. 

12.  It  is  not  competent  for  a  court  to  direct  that  two  papers,  mentioned 
in  a  bill  of  exceptions,  shall  be  included  in  the  bill,  upon  being  verified,  by 
the  affidavit  of  the  defendant  or  his  council,  to  be  the  same  papers  which  were 
ofEered  in  evidence  on  the  trial  of  the  cause.  A  bill  of  exceptions  under  such 
circumstances  is  a  nullity.  The  settling  of  a  bill  of  exceptions  is  a  judicial 
act.    Emerson  v.  Clark,  490. 

13.  Where  a  question  is  asked  a  witness  by  the  plaintiff,  which  is  objected 
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to  b}'  the  defendant,  and  the  objection  overruled  by  the  court,  unless  the 
answer  of  tlie  witness  appears,  the  decision  of  the  court  cannot  be  assigned 
for  error.    Bussel  et  al.  v.  Martin,  494. 

14.  Unless  a  bill  of  exceptions  shows  that  illegal  testimony  has  been  re- 
ceived, the  decision  of  a  court  in  permitting  an  illegal  question  to  be  asked, 
cannot  be  assigned  for  error.     Ibid. 

15  Where  "a  bill  of  exceptions  does  not  state  the  whole  evidence,  and 
such  as  is  shown  in  the  bill  is  stated  in  an  affidavit  of  one  of  the  parties ;  and 
the  court,  in  signing  the  bill  of  exceptions,  says  that  he  does  not  vouch  for 
the  truths  of  the  facts  contained  in  the  affidavit,  the  supreme  court  cannot 
judge  whether  the  circuit  court  erred  in  refusing  to  grant  a  new  trial.  Swain 

■   et  al.  V.  G a  wood,  507. 

16.  It  is  not  the  province  of  a  court  to  moot  points  of  law,  nor  can  it  be 
required  to  give  opinions  upon  abstract  propositions.  A  bill  of  exceptions, 
therefore,  should  contain  enough  of  the  case  to  show  the  materiality  or 
the  application  of  the  instructions  asked.    Evans  v.  Lohr^  514. 

BILL  OF  LADING.    See  Common  Cakkiee. 

BILL  OF  SALE.    See  Wabkanty. 

BILLS.    See  Bank,  2. 

BOND. 

1,  A  suit  by  petition  and  summons  will  lie  upon  a  note  under  seal ;  and 
such  note  is  correctly  described  in  the  petition,  as  a  bond.  Duncan  v. 
McAfee,  oGO. 

2.  Seinble,  That  the  obligation  in  an  appeal  bond  is  both  joint  and  several, 
and  either  of  the  obligors  may  be  proceeded  against  separately.  McConnel 
V.  Swailes,  572. 

See  Appeal,  11;  Attachment,  1;  Award,  1,  2;  Judgment,  9;  Replevin 
Bond;  Sheriff. 

CANAL  AND  CANAL  COMMISSIONERS.    See  Corporation,  5 ;  Ceim- 
iNAL  Law  ;  Indictment. 

CAPIAS.    See  Process,  2,  5. 

CA.  SA.    See  Promissory  Note,  12. 

CASE.    See  Action,  1,  4,  5. 

CERTIFICATE.    See  Criminal  Law,  1,  2;  Deed;  Evidence,  29;  School 
Lands. 

CERTIORARI. 

1.  A  writ  of  certiorari  for  diminution  of  record  was  granted  after  the 
argument  of  a  cause  had  been  commenced.    Jones  v.  Sprague,  55. 

2.  In  this  cause  (judgment  having  been  rendered  by  default  in  the  court 
below)  a  writ  of  certiorari  was  granted  to  the  court  below,  on  the  ground 
that,  subsequent  to  the  taking  of  the  appeal  herein,  the  court  below  had 
permitted  the  sheriff,  who  served  the  process  upon  the  defendants  below,  to 
amend  his  return,  by  adding  his  signature  thereto,  which  he  had  before 
omitted;  and  such  amendment  had  been  made  since  the  record  had  been 
transmitted  to  this  court.    James  et  al.  v.  Hugliill,  361. 

3.  A  transcript  of  the  record  of  a  circuit  court,  which  is  not  certified 
under  the  seal  of  the  court,  is  a  nullity,  and  a  M-rit  of  certiorari  can  not 
be  granted  in  such  case ;  but  the  cause  must  be  stricken  from  the  docket. 
Goichick  V.  Gunn  et  al.,  418. 

4.  Where  a  writ  of  certiorari,  returnable  to  the  next  term,  was  awarded 
to  the  court  below,  to  send  up  a  copy  of  an  appeal  bond,  and  the  appellant 
showed,  by  affidavit,  that  a  copy  of  such  bond,  duly  certified,  was  on  the 
files  of  the  supreme  court,  and  moved  to  set  aside  the  continuance  or  the 
cause,  the  court  overruled  the  motion,  because  no  order  for  a  continuance 
had  been  entered ;  but  sustained  a  motion  to  supersede  the  writ  of  certiorari. 
Vandyke  v.  Daley,  564. 

See  Appeal,  11. 
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CHANCERY. 

1.  Under  the  statutes  of  Illinois,  the  circuit  court  has  power  to  dissolve 
an  injunction  on  the  coming  in  of  the  answer,  if  it  denies  the  equity  of  the 
bill.  Still  it  does  not  follow,  that  the  bill  should  be  dismissed  because  the 
injunction  is  dissolved.  Before  a  bill  can  be  dismissed,  there  must  be  an 
issue  made  up  between  the  parties,  in  the  manner  prescribed  by  §  14  of  the 
act  regulating  proceedings  in  chancery.    Beams  et  al.  v.  Denham  et.  al.,  05- 

2.  To  justify  a  court  of  chancery,  in  this  State,  in  hearing  a  cause  upon 
bill  and  answer,  it  should  appear  that  the  complainants  were  in  default  in 
not  replying  within  four  days  after  filing  the  answer,  if  the  same  was  put  in 
term  time.    Ibid. 

3.  Where  the  complainants  filed  a  bill  in  chancery,  for  an  injunction  and 
a  new  trial  in  an  action  at  law,  setting  forth  that  the  action  was  commenced 
on  a  replevin  bond ;  and  that  shortly  before  the  term  of  the  court  to  which 
the  writ  in  the  said  action  was  returnable,  one  of  the  complainants  and  the 
principal  in  the  replevin  bond,  became  sick  and  unable  to  attend  court. 
That  his  agent  called  upon  the  attorney  for  the  plaintiff,  who  informed  him 
that,  in  view  of  the  circumstances,  the  suit  should  be  continued;  notwith- 
standing which  a  judgment  by  default,  through  mistake  or  forgetfulness, 
as  complainants  supposed,  was  taken  at  said  term  of  the  court,  for  the 
entire  penalty  of  the  bond,  which  the  complainants  alleged  they  were  not 
justly  or  equitably  bound  to  pay.  Held,  that  these  facts  were  suflacient  to 
authorize  a  court  of  chancery  to  grant  relief.     Ibid. 

4.  Where  T.  had  purchased  a  lot  of  land  by  parol,  paid  the  purchase 
money,  taken  possession  of  the  land  by  consont  of  the  vendor,  and  received 
the  title  deeds  for  the  purpose  of  preparing  a  deed :  Held,  that  these  facts 
took  the  case  out  of  the  statute  of  frauds,  and  that  a  court  of  equity  would 
enforce  a  specific  performance  of  the  contract.  Thornton  v.  Heirs  of 
Henry,  221. 

5.  Where  a  gaurdian  ad  litem,  of  infant  heirs,  puts  in  an  answer  to  a  bill 
in  chancery,  admitting  the  allegations,  a  court  of  chancery  being  the  gen- 
eral guardian  of  infants,  may,  doubtless,  set  aside  the  answer  of  the  guard- 
ian, and  direct  him  to  put  in  an  answer  requiring  the  plaintiff  to  prove  the 
facts  set  out  in  his  bill.  But  it  will  not  set  up  the  statute  of  frauds  to  defeat 
the  specific  execution  of  a  parol  contract  for  the  purchase  of  land,  where  it 
is  not  relied  on  by  the  heirs  or  their  guardian.      Ibid. 

6.  A  writ  of  error  will  lie  to  the  circuit  court,  sitting  as  a  court  of  chan- 
cery.   Oreemip  v.  Porter  et  al.,  417. 

7.  Where  a  defendant  has  had  a  full  opportunity  to  make  his  defence  to 
an  action  at  law,  and  it  consisted  of  matters  cognizable  in  a  court  of  law,  the 
judgment  of  such  a  court  should  be  considei  ed  final  and  conclusive,  where 
there  has  been  no  fraud  in  obtaining  it ;  and  a  court  of  equity  will  not  dis- 
turb it.    Armstrong  v.  Caldwell  et  al.,  420. 

8.  The  payee  of  a  promissory  note  is  a  necessary  party  to  a  bill  in  chan- 
cery against  the  holder,  alleging  a  want  of  consideration  for  the  note,  and 
fraud  in  relation  to  its  transfer.    Elsion  v.  Blaucliard,  422. 

9.  Where  fraud  is  charged  in  a  bill  for  relief,  it  should  be  specifically  set 
out.    Ibid 

10.  Where  a  defendant  neglects  to  avail  himself  of  a  defence  at  law,  a 
court  of  chancery  will  not  grant  relief.  This  rule  is  too  well  settled  to  re- 
quire comment.     Ibid. 

11.  The  complainant  filed  his  bill  in  chancery  to  foreclose  a  mortgage, 
executed  to  him  by  W.,  and  made  Smith  and  McConnel,  who  had  obtained 
judgments  against  W.,  subsequent  to  the  execution  of  the  mortgage,  defend- 
ants to  the  bill ;  and  at  the  June  term,  1839,  all  the  defendants  except  Smith 
having  been  summoned  or  notified  according  to  law ;  and  all  the  defendants 
except  McConnel  being  called  and  not  appearing,  their  default  was  taken, 
and  an  interlocutory  decree  entered,  requiring  all  the  defendants,  except 
McConnel,  to  pay  the  amount  due  on  the  mortgage  by  the  first  day  of  the 
next  term,  and  in  default  thereof  that  they  should  be  foreclosed  from  all 
right  in  the  mortgaged  premises ;  and  that  the  same  should  be  sold  to  satisfy 
the  mortgage.  Smith  was  duly  summoned  to  appear  at  the  November  term, 
1839,  by  an  alias  writ  issued  October  3d,  and  at  said  November  term.  Smith 
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and  McConnel  were  defaulted,  and  the  bill  taken  pro  confesso  against  them. 
A  decree  was  entered,  that  the  said  Smith  and  McConnel  should  pay  the 
amount  of  the  mortgage  by  the  first  day  of  the  next  term  of  the  court,  or 
that  the  premises  should  be  sold  to  satisfy  the  same,  and  then-  interest  therein 
foreclosed.  At  the  March  term,  1840,  a  final  decree  was  entered,  directing 
the  mortgaged  premises  to  be  sold ;  and  that  the  interest  of  the  defendants 
in  the  premises  should  be  forever  foreclosed :  Held,  that  the  proceedings 
were  not  erroneous ;  and  that  the  service  of  process  on  Smith,  after  the  first 
interlocutory  decree,  cured  the  irregularity  as  to  him.  Waldo  et  al.  v.  Wil- 
liams, 471. 

13.  Where  several  tracts  of  land  are  included  in  one  mortgage,  it  is  the 
duty  of  the  commissioner,  selling  the  same  under  a  decree  of  foreclosure, 
to  oflEer  each  tract  separately,  and  whenever  the  sales  amount  to  a  sufficiency 
to  pay  the  debt  and  costs,  he  should  desist  from  any  further  sale.  But  should 
the  commissioner  proceed  arbitrarily,  and  sell  the  whole  at  once,  or  sell  more 
than  a  sufficiency  to  pay  the  mortgage  debt  and  costs,  it  would  be  competent 
for  the  court,  on  the  coming  in  of  his  report,  to  set  aside  the  sale.    Ibid. 

13.  The  appellant  filed  his  bill  in  the  C'ook  circuit  court,  sitting  as  a 
court  of  chancery,  and  set  out,  in  substance,  that  he  agreed  to  convey  to  the 
appellee,  lot  No.  10,  in  block  No.  12,  in  Kinzie's  Addition  to  the  town  of 
Chicago,  for  the  sum  of  forty-two  dollars,  and  that  at  the  same  time,  to  wit, 
on  the  9th  of  March,  1833,  he  also  agreed  to  convey  to  said  appellee,  lot  No. 
11,  in  said  lot  No.  12,  upon  the  condition  that  the  said  appellee  should  there- 
after, and  before  the  1st  of  August,  1834,  build  and  finish  a  good  dwelling- 
house  upon  said  lot  No.  11 ;  and  that  his  motive  therefor,  was  to  enhance 
the  value  of  his  remaining  lots  in  said  addition ;  and  that  for  the  considera- 
tion stated,  and  no  other,  he  did,  on  the  said  9th  of  March,  1833,  execute  and 
deliver  to  the  said  defendant,  a  good  and  sufficient  deed  of  conveyance  for  the 
said  lots  No.  10  and  11. 

The  bill  further  stated  the  absolute  neglect  and  refusal  of  the  appellee 
to  erect  the  house. 

The  bill  further  recited  the  acknowledgment  of  the  appellee,  in  a  certain 
letter  to  individuals,  named  in  the  bill,  that  he  had  not  observed  the  condition 
on  which  he  had  received  the  conveyance  of  lot  No.  11,  and  his  perfect  will- 
ingness to  reconvey  the  same  to  the  appellant,  or  pay  a  valuable  considera- 
tion therefor ;  and  that  during  the  pendency  of  a  negotiation  for  the  settle- 
ment of  the  controversy,  the  appellee  wrote  a  letter  to  the  brother  of  the 
appellant,  on  the  6th  day  of  March,  1835,  rei>eating  his  willingness  to  give 
up  the  said  lot  to  the  appellant,  preferring,  however,  to  purchase  it.  That 
the  appellant  informed  the  appellee  of  the  price  to  be  paid  for  the  lot,  and 
requested  him  to  pay  the  same,  or  reconvey  the  lot  to  the  appellant ;  but  that 
he  subsequently  refused  to  do  either.  To  this  bill  the  appellee  appeared 
and  filed  a  demurrer. 

The  complainant  subsequently  filed  in  amended  bill  which  stated,  that 
the  forty- two  dollars  named  as  the  consideration  for  the  two  lots.  No.  10  and 
11,  in  the  deed,  was  received  solely  as  the  consideration  for  lot  No.  10.  and 
for  no  other  purpose;  and  that  the  agreement  of  the  appellee  to  put  up  and 
build  the  house  named,  was  the  sole  consideration  for  the  conveyance  of  lot 
No.  11.    The  bill  prayed  for  a  reconveyance  of  lot  No.  11,  &c. 

To  this  amended  bill,  the  defendant  demurred,  and  the  appellant  joined 
in  the  demurrer,  which  the  circuit  court  sustained :  Held,  that  the  decision 
was  erroneous,  and  that  there  was  sufficient  equity  in  the  bill  to  entitle  the 
complainant  to  relief.    Kinzie  v.  Penrose,  520. 

14.  Where  the  statute  of  frauds  is  not  pleaded,  it  will  not  be  noticed. 
Ibid. 

15.  A  bill  in  chancery  alleged,  that  a  copartnership  originally  existed 
between  the  complainant  and  S.  and  G.,  the  complainant  being  merely  a 
nominal  partner,  and  receiving  an  annual  salary  of  fifteen  hundred  dollars 
for  his  services ;  and  that  his  copartnership  was  dissolved,  and  the  effects  of 
the  firm  transferred  to  a  new  firm  composed  of  S.  and  6. ;  and  that  the  com- 
plainant took  from  S.  and  G.  a  bond  of  indemnity  to  save  him  harmless  against 
debts  of  the  old  firm ;  and  that  S.  and  G.  had  fraudulently  assigned  their 
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their  goods  to  one  D.  The  bill  further  alleged,  that  the  complainant  had 
been  compelled  to  expend  large  sums  of  money  in  paj^ment  of  debts  of  the 
firm.  The  bill  prayed  that  the  conveyances  to  D.  might  be  set  aside  as  fraud- 
ulent and  void ;  and  that  the  effects  of  the  new  firm  might  be  applied  to 
liquidate  his  claims  against  the  firm  for  money  advanced  by  him  in  paj'- 
ment  of  the  debts  of  the  old  firm :  Held,  that  he  had  no  preference  in  pay- 
ment out  of  the  effects  of  the  new  firm ;  and  that  his  remedy  was  at  law,  and 
not  in  equity.  Held,  also,  that  if  the  complainant  had  paid  debts  of  the  old 
firm,  he  was  no  more  than  a  simple  contract  creditor  of  S.  and  G.,  having 
paid  money  on  their  account,  and  to  their  use,  for  which  his  remedy  at  law 
was  ample  and  perfect.    Stone  et.  al.  v.  Manning,  534. 

16.  Before  a  creditor  can  ask  the  aid  of  a  court  of  chancery,  to  set  aside 
a  conveyance  made  by  his  debtor,  to  secure  other  creditors,  on  the  ground 
of  fraud,  he  must  first  have  estalalished  his  claim  against  the  debtor,  by 
judgment  in  a  court  of  law,  and  must  have  made  efforts  to  obtain  satisfaction 
of  the  judgment,  by  execution.    Ibid. 

17.  A  bUl  in  chancery  alleged  that  on  the  12th  of  August,  1834,  S.  &  P. 
made  their  note  to  one  B.,  for  $175 ;  that  the  note  was  to  be  payable  in  April, 
1836,  but  in  writing  the  note,  there  was  a  mistake  made  in  the  time  of  pay- 
ment, by  inserting  in  the  note  that  it  was  payable  one  thousand  eighteen  hun- 
dred and  thirty-six,  instead  of  one  thousand  eight  hundred  thirty-six,  that 
the  note  was  assigned  by  B.  to  C,  and  by  C.  to  the  complainant ;  that  neither 
the  complainant  nor  any  of  the  parties  to  the  note  discovered  the  mistake 
until  a  suit  at  law  was  brought  upon  the  note,  and  the  jury  had  retired  to 
consider  of  their  verdict,  when  a  verdict  was  rendered  for  the  defendant 
under  the  direction  of  the  court,  on  account  of  the  variance  between  the 
words  "  eight,"  in  the  declaration,  and  "  eighteen,"  in  the  note,  that  the  de- 
fendants refused  to  correct  the  mistake  or  pay  the  money.  The  bill  con- 
cluded with  a  prayer  that  the  mistake  should  be  corrected,  and  the  defend- 
ants  decreed  to  pay  the  money  mentioned  in  the  note :  Held,  on  demurrer  to 
the  bill,  that  the  complainant  was  entitled  to  the  relief  sought.  Savage  et. 
al.  V.  Berry,  546. 

18.  Courts  of  chancery  have  jurisdiction  in  all  cases  of  mistake,  which 
happen  in  drawing  up  written  instruments  between  parties.    Ibid. 

19.  Where  a  party  in  drawing  a  note  intended  to  make  it  payable  in  1886, 
but  by  mistake,  wrote  one  thousand  eighteen  hundred  and  thirty-six :  Held, 
that  a  court  of  chancery  had  jurisdiction  to  correct  the  mistake;  and  having 
once  obtained  jurisdiction,  the  court  would  do  complete  justice  between  the 
parties,  and  give  such  a  judgment,  as  a  court  of  law  would  give  if  a  suit 
should  be  brought  on  the  corrected  note.     Ibid. 

20.  The  want  of  a  formal  order  on  the  record,  that  the  bill  be  taken  pro 
confesso,  cannot  be  assigned  for  error.     Ibid. 

21.  It  is  not  necessary  for  a  court  of  chancery  to  refer  a  note  to  a  master 
in  order  to  compute  the  damages.  Such  reference  is  only  necessary  where 
long  accounts  are  to  be  adjusted,  and  a  balance  ascertained.    Ibid. 

22.  An  act  of  the  legislature  of  March  2d,  1819,  granted  to  Wiggins,  the 
riirht  to  establish  a  ferry  "  on  the  waters  of  the  Mississippi,  near  the  town 
of  Illinois,  in  this  State,"  and  "  the  running  of  the  same  from  lands,  at  said 
place  that  may  belong  to  him,"  provided  that  he,  "his  heirs,  or  assigns, 
should  have  the  ferry  in  actual  operation  within  eighteen  months  from  and 
after  the  passage  of  the  act."  That  time  expired  September  2d,  1820.  The 
complainants,  in  a  bill  in  chancery,  to  protect  their  right  to  the  ferry,  and  to 
prevent  the  establishing  of  another  ferry  near  the  same  place,  stated  that 
the  land  upon  which  the  ferry  was  established  was  conveyed  to  Wiggins, 
July  18,  1822,  by  Julie  Jarrot;  and  that  a  "piece  of  said  tract  of  land  lying 
on  the  Mississippi,  near  the  center  of  said  tract,  was  claimed  by  one  James 
Piggot,  which  claim  was  recognized  by  the  government,  and  a  patent  issued 
therefor,  and  that  said  Wiggins  acquired  this  piece  several  years  before  the 
date  of  the  deed  of  Julie  Jarrot  to  him,  and  first  established  his  said  ferry 
on  this  piece,  then  being  the  owner  thereof,  under  the  said  Piggot's  legal 
representatives ;  which  piece  of  land  is  included  in  the  larger  tract,"  con- 
veyed by  Julie  Jarrot,  and  was  patented  to  John  McKnight  and  Thomas 
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Brad}^,  ia  1816,  and  conveyed  by  them  to  Wiggins,  copies  of  ■u'hich  deeds 
<fcc.  were  referred  to  and  made  exhibits  in  the  bill.  The  deed  from 
McKnight  and  Brady  was  executed  May  19th,  1821.  'I'he  description  of  the 
land  in  the  bill  showed  it  to  be  on  the  Mississippi,  &c.  &c.  The  bill  also 
stated  that  in  pursuance  of  said  act,  Wiggins  did  establish  a  ferry  on  said 
tract,  within  the  time  limited  by  said  act,  and  it  "  was  commenced  by  said 
Wiggins  from  lands  that  belonged  to  him." 

On  the  6th  of  February,  1831,  the  legislature  authorized  Wiggins  to  re- 
move his  ferry-landing  to  other  lands  owned  by  him  on  the  Mississippi : 
Held,  that  the  decree  of  the  court  below,  in  dismissing  the  bill  on  demurrer, 
must  be  affirmed,  on  the  ground  that  the  bill  did  not  set  out  with  clearness 
and  certainity,  that  Wiggins  owned  any  land  on  the  waters  of  the  Mississippi 
river,  near  the  town  of  Illinois,  on  the  2d  of  March,  1819,  or  within  eigh- 
teen months  thereafter,  on  which  the  grant  could  operate ;  and  because  it 
did  not  appear  with  certainity,  that  Wiggins  owned  any  land  on  the  Miss- 
issippi river,  on  the  5th  of  February  1^31,  to  which  the  ferry  before  that 
time  established  by  Wiggins,  could  be  removed,  in  pursuance  of  the  act 
passed  on  said  6th  of  February.     Mills  et.  al.  v.  Btvion  et  al.,  556. 

23.    A  demurrer  to  a  bill  in  chancery  admits  all  that  is  well  stated  or 
pleaded,  but  it  cannot  supply  defects  in  substance,  or  cure  a  defective  state- 
ment of  title. 
See  Service  of  Process. 

CHECKS.    See  Criminal  Law;  Deed;  Indictment. 

CHICAGO.    See  Corporation  ;  Jurisdiction. 

CITIZEN.    See  Elective  Franchise. 

CLAIMS.    See  Trespass. 

CLERK. 

1.  A  clerk  is  not  bound  to  deliver  an  exemplication  of  the  records  of  the 
court  of  which  he  is  clerk,  until  his  fees  for  making  the  exemplification 
are  paid.     The  People  v.  Rockwell,  4. 

2.  In  civil  causes,  clerks  of  courts  are  entitled  "to  the  same  fees  when 
they  render  services  for  the  State,  that  they  would  be  if  the  services  were 
performed  for  private  persons.    Ibid. 

See  Sheriff. 
CLOCK.    See  Pedler. 
COMMON  CARRIER. 

1.  Where  goods  were  shipped  by  W.  at  Cincinna+',  on  Board  D.'s  steam- 
boat, to  be  transported  to  Peoria,  at  $1  per  hundred,  under  the  usual  bill  of 
lading,  "with  privilege  of  reshipping  on  any  good  boat" :  Held,  that  the  master, 
by  reshipping  the  goods,  did  not  lessen  his  liability,  but  was  responsible  for 
the  delivery  of  the  goods  at  Peoria,  unless  the  goods  were  lost  or  so  injured 
as  to  prevent  their  delivery,  by  the  unavoidable  accidents  of  the  river.  In 
such  case,  if  the  goods  had  been  reshipped,  it  would  be  necessary  also  to 
show  that  they  were  put  on  board  of  a  good  boat.  Dunseth  v.  Wade  et.  al, 
288. 

2.  Where  goods  are  shipped  under  the  usual  bill  of  lading,  the  master,  to 
exempt  himself  from  liability,  for  not  delivering  them,  must  prove  that  he 
has  been  prevented  from  doing  so,  by  unavoidable  accidents.     Ibid. 

3.  Semble,  That  if  a  common  carrier,  in  which  character  steamboats  navi- 
gating our  rivers  must  be  classed,  attempts  to  perform  his  contracts  in  a 
manner  different  from  his  undertaking,  he  becomes  an  insurer  for  the  abso- 
lute delivery  of  the  goods,  and  cannot  avail  himself  of  any  exceptions  made 
in  his  behalf  in  the  contract.    Ibid. 

CONDITION.    See  Award. 

CONSIDERATION.    See  Deed,  13, 14,  15;  Evidenc  32:  Guaranty,  3, 

4;  Pleading,  1,  2,  4,  5,  13,  30;  Promissory  Note. 
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CONSTITUTION. 

1.  The  constitution  is  a  limitation  upon  the  powers  of  the  legislative 
department  of  the  government ;  but  it  is  to  be  regarded  as  a  grant  of  powers  to 
the  other  departments.  Neither  the  executive  nor  the  judiciary,  therefore 
can  exercise  any  authority  or  power,  except  such  as  is  clearly  granted  by  the 
constitution.    The  People  v.  Field,  79. 

2.  Under  the  constitution  of  the  State  of  Illinois,  the  appointing  power 
has  not  the  power  of  removal  from  office.     Ibid. 

3.  The  governor  has  not  the  power,  at  his  will  and  pleasure,  to  remove 
the  secretary  of  state  When  he  is  once  appointed,  the  power  of  appoint- 
ment is  suspended  until  a  vacancy  occurs.    Ibid. 

4.  A  life  office  cannot  exist  under  the  constitution  of  Illinois.     Ibid. 

5.  When  the  constitution  creates  an  office  and  leaves  the  tenure  unde- 
fined and  unlimited,  the  officer  holds  during  good  behavior,  and  until  the 
legislature,  by  law,  limits  the  tenure  to  a  term  of  years,  or  authorizes  some 
functionary  of  the  government  to  remove  the  officer  at  will,  or  for  good 
cause.    This  power  the  legislature  has  an  undoubted  right  to  confer.     Ibid. 

6.  Legislative  construction,  although  entitled  to  great  weight,  is  not  bind- 
ing upon  courts.     Ibid. 

7.  It  is  a  general  rule  that  when  a  constitution  gives  a  general  power,  or 
enjoins  a  duty,  it  also  gives,  by  implication,  every  particular  power  neces- 
sary for  the  exercise  of  the  one,  or  the  performance  of  the  other.  But  this 
rule  is  modified  by  this  other  rule,  that  where  the  means  for  the  exercise  of 
a  granted  power  are  also  given,  no  other  or  different  means  or  powers  can 
be  implied  sither  on  account  of  convenience,  or  of  being  more  effectual. 
Ibid. 

8.  The  settled  doctrine  is,  that  construction  for  the  purpose  of  conferring 
power,  should  be  resorted  to  with  great  caution,  and  only  for  the  most  per- 
suasive reasons.     Ibid. 

9.  The  office  of  secretary  of  state  is  created  by  the  constitution  of  the 
state  of  Illinois,  without  any  limitations  to  its  duration;  it  consequently 
remains  so  until  the  legislature  provides  one.     Ibid. 

10.  When  the  supreme  judicial  tribunal  of  a  state  has  declared  what  the 
the  law  is  on  a  given  point,  when  the  same  point  comes  again  in  litigation, 
all  other  courts  in  the  state  are  bound  to  conform  to  the  decision.    Ibid. 

11.  §  1  and  2  of  article  1,  and  §  1  of  article  8  of  the  state  constitution, 
are  to  be  regarded  as  merely  declaratory  and  directory,  and  confer  no  speci- 
fic powers.     Ibid. 

See  Criminal  Law,  6 ;  Elective  Franchise  ;  License. 

CONSTRUCTION  OP  STATUTES. 

1.  Where  the  proceedings  are  ex  parte  and  in  rem,  there  must  be  a  strict 
conformity  with  the  statute.    Lawrence  v.  Yeatman  et  nL,  17. 

2.  In  construing  statutes,  courts  are  to  look  at  the  language  of  the  whole 
act;  and  if  they  find,  in  any  particular  clause,  an  expression  not  so  large 
and  extensive  in  its  import,  as  those  used  in  other  parts  of  the  same  statute, 
if,  upon  a  view  of  the  whole  act,  they  can  collect  from  the  more  large  and 
extensive  expressions  used  in  other  parts,  the  real  intention  of  the  legisla- 
ture, it  is  their  duty  to  give  effect  to  the  larger  expressions.  Mason  v.  Finch, 
235 

3.  The  act  of  1833,  in  relation  to  the  recording  of  deeds,  &c.,  is  a  reme- 
dial law,  and  is  not  retrospective  in  its  operation.  A  court  will  never  give 
to  a  law  such  an  operation,  unless  C'  >mpelled  to  do  so  by  language  so  clear 
and  explicit  as  to  admit  of  no  other  interpretation.   Robimon  v.  Itoioan,  501. 

4.  Courts  are  not  allowed,  by  settled  principles  of  law,  to  enlarge,  by 
construction,  the  provisions  of  a  penal  statute.    Haplee  v.  Morgan,  563. 

See  Auction,  5;  Appeal;  Attachment;  Bill  op  Exceptions;  Chan- 
cery, 2'2 ;  Courts  ;  Criminal  Law  ;  Deed  ;  Deposition  ;  Elective  Fran- 
chise; Execution;  Firing  Prairies;  Fraud;  Indictment;  Jurisdic- 
tion; Justices  op  the  Peace:  Pedler;  Petition  and  Summons; 
Right  op  Way;  School  Fund;  Sheriff;  Trespass;  WiiiL. 
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CONTINUANCE. 

1 .  Where  in  an  action  of  assumpsit,  the  defendant  made  affidavit  that  he 
could  not  safely  proceed  to  trial  without  the  testimony  of  an  absent  witness ; 
and  that  he  expected  to  prove  by  said  witness,  that  the  "plaintiff  was  to  give 
said  defendant  $150,  for  one-half  of  the  claim  mentioned  in  said  defen- 
dant's account  of  set-off ;"  and  that  a  subpoena  issued  to  the  sheriff  of  De 
Kalb  county,  in  which  the  witness  had  formerly  resided,  and,  said  defen- 
dant had  been  informed  by  the  coroner  of  said  county,  that  there  was  no 
sheriff  of  said  county,  and  that  the  coroner  received  the  subpoena,  and 
made  search  for  the  witness,  but  could  not  find  him,  as  he  had  removed 
from  the  county,  unknown  to  the  defendant;  and  that  the  defendant 
knew  of  no  other  witness  whose  attendance  could  be  procured  at  the 
term  of  the  court  then  sitting,  by  whom  he  could  prove  the  same 
facts ;  and  that  he  expected  to  procure  the  attendance  of  the  witness  at  the 
next  term,  and  that  the  affidavit  was  not  made  for  delay,  but  that  justice 
might  be  done ;  and  moved  the  court  for  a  continuance  of  the  cause,  which 
the  court  denied :  Held,  that  the  decision  was  erroneous.  Adams  v.  Colton, 
73. 

2.  Semble,  That  a  cause  may  be  continued,  for  a  refusal  or  omission  to 
file  a  copy  of  the  account  declared  on.    Kimball  v.  Kent,  218. 

3.  In  an  action  upon  a  promissory  note,  issue  was  taken  upon  the  allega- 
tions in  the  defendants'  plea,  that  the  plaintiff  agreed  with  the  defendants, 
that  the  note  was  not  to  be  paid  until  satisfaction  should  be  entered  of 
record  upon  a  certain  mortgage  mentioned  in  the  plea,  and  that  one  Lemon 
was  to  enter  satisfaction  upon  the  mortgage,  and  the  note  was  executed  in 
consideration  of  such  agreement.  A  motion  was  made  to  continue  the  cause 
on  account  of  the  absence  of  a  witness  by  whom  the  defendants  expected 
to  prove  their  defence,  founded  upon  an  affidavit  that  the  defence  could  not 
be  proved  so  fully  by  any  other  witness,  or  witnesses;  that  a  subpoena  was 
issued  for  the  witness,  which  was  returned  "not  found,"  but  that  said  wit- 
ness would  have  been  present  at  the  court,  had  it  not  been  that  his  son  was 
lying  sick,  at  the  point  of  death,  in  another  county,  where  the  witness  had 
gone ;  and  that  the  affiant  expected  to  obtain  the  attendance  of  the  witness 
at  the  next  term  :     Held,  that  the  continuance  should  have  been  granted. 

Allen  et  nl.  v.  Downing,  455. 

4.  A  continuance  will  be  granted,  where  a  material  witness  is  absent, 
whose  attendance  could  not  be  procured  by  subpoena,  where  the  cause  of  his 
inability  to  attend  is  such  that  an  attachment  for  contempt  of  court  would 
not  be  issued  against  him  for  failing  to  obey  a  subpoena;  and  in  such  case, 
it  is  immaterial  whether  a  subpoena  has  been  issued  or  not.     Ibid. 

5.  An  affidavit  for  a  continviance  of  a  cause,  on  account  of  the  absence 
of  a  material  witness,  made  at  a  term  of  the  court  after  a  continuance  of  the 
cause  had  been  had,  on  account  of  the  absence  of  a  witness  by  whom  the 
same  facts  could  be  proved,  stated  that  the  witness  was  subpoenaed,  and 
when  subpoenaed  resided  in  Scott  county  (an  adjoining  county  to  the  one 
where  the  suit  was  pending),  but  that  he  resided  at  the  time  of  the  applica- 
tion for  a  continuance,  in  the  county  of  Greene ;  and  that  the  witness  had 
promised  to  be  present  at  court,  but  it  also  appeared  that  on  the  16th  of 
May  (the  trial  being  had  on  the  26th  of  June),  the  party  applying  for  a  con- 
tinuance had  made  affidavit  in  the  clerk's  office,  for  the  purpose  of 
taking  the  witness'  deposition :  Held,  that  sufficient  cause  for  a  continuance 
was  not  shown.    McGonnel  v.  Johnsony  527. 

See  Amendment,  3,  4. 

CONTRACT. 

1.  Where  C,  E.  &  Co.  relet  a  portion  of  their  contract  to  grade  a  section 
of  a  railroad  to  H.,  the  work  to  be  done  according  to  the  plans  and  specifi- 
cations in  the  railroad  office,  and  under  the  direction  of  the  engineer,  &c., 
of  the  road,  and  of  C,  E.  &  Co.  H.  agreeing  to  conform  in  all  respects  to 
the  contract  of  C,  E.  &  Co.  with  the  commissioner,  except  as  to  price,  for 
which  H.  was  to  be  paid  a  certain  sum  per  yard  for  embankment,  and  the 
same  price  per  yard  for  excavation,  to  be  paid  on  the  e.stimate  of  the 
engineer,  according  to  C.,  E.  «&  Co.'s  contract  with  the  commissioner:  Held, 
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that  H.  was  not  entitled  to  pay  for  any  embankment  or  excavation, not 
allowable  to  C,  E-  &  Co.,  under  their  contract  with  the  commissioner.  Meed 
et  al.  V.  Hohbs,  300. 

2.  Nothing  is  more  certain  than  that,  where  terms  of  art  are  used  in  con- 
tracts, if  there  be  any  doubt  as  to  the  sense  in  which  they  are  used  and 
ought  to  be  applied,  resort  is  to  be  had  to  the  opinion  of  professional  men, 
to  ascertain  the  technical  meaning  attached  to  them,  by  those  most  conver- 
sant with  their  use.     Ibid. 

3.  The  time  fixed  for  the  performance  of  a  contract,  is,  at  law,  deemed 
of  the  essence  of  the  contract ;  and  if  the  seller  is  not  able  and  ready  to 
perform  his  part  of  the  agreement  on  that  day,  the  purchaser  may  elect  to 
consider  the  contract  at  an  end.    Tyler  v.  Young  et  al.,  447. 

See  Action,  1;  Common  Carrier;  Evidence,  31,  32;  Fraud;  Guar- 
anty; Instructions,  3,  4;  Jurisdiction-  Mechanic's  Lien;  Practice, 
32;  Warranty. 

CONVEYANCE. 

See  Promissory  Note,  22,  24 ;  Right  op  Way,  2 ;  Trespass,  2. 
CORPORATION. 

1.  In  suits  by  corporations  the  same  rules  prevail  as  in  suits  by  natural 
persons.  Process  in  favor  of  a  corporation  can  be  sent  out  of  the  county 
where  the  suit  is  commenced,  only  in  such  cases  as  it  might  be  so  sent  in 
suits  in  favor  of  persons.    Ilolbrook  v.  Peoria  Bridge  Co.,  32. 

2.  A  body  corporate  can  act  only  in  the  mode  prescribed  by  the  law  cre- 
ating it.    Kemie  v.  Chicago,  188. 

3.  A  lease,  executed  by  the  "  Trustees  of  the  town  of  Chicago,"  without 
the  corporate  seal,  is  void.    Ibid. 

4.  The  mode  of  assenting  to,  and  authenticating,  the  acts  of  a  corporate 
body,  which  uses  a  seal,  is  to  affix  the  seal,  with  a  declaration  that  it  is  the 
seal  of  the  corporation,  and  to  verify  the  act  by  the  signatures  of  the  presi- 
dent and  secretary.     Ibid. 

5.  Where  the  plaintiff  alleged  in  his  declaration,  in  an  action  of  coven- 
ant, that  the  plaintiff  and  the  defendants,  a  corporation  by  the  name  of  the 
Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal,  "entered  into 
certain  articles  of  agreement,  sealed  with  the  seal  of  the  plaintiff,  and  sealed 
by  the  said  defendants,  bj^  W.  B.  Archer,  the  acting  commissioner  of  the 
said  board,"  and  then  set  out  the  agreement  in  lioec  verba,  and  alleged  a  per- 
formance of  the  same  on  the  part  of  the  plaintiff ;  to  which  the  defendants 
pleaded  non  est  factum,  without  verifying  the  plea  by  affidavit :  Held,  that 
the  power  of  the  defendants  to  make  the  contract,  could  not  be  questioned 
under  the  pleadings,  and  that  the  plaintiff  might  prove,  by  parol,  the  exe- 
cution of  the  contract.    Holcomb  v.  Illinois  and  Michigan  Cnnnl,  231. 

6.  Semble,  That  it  is  not  necessary  in  a  declaration  by  a  corporation,  to 
aver  the  corporate  existence,  or  to  plead  the  act  of  incorporation.  Bank  of 
Washtenaw  v.  Montgomery,  427. 

7.  Nothing  is  better  settled,  than  that  corporations  may  institute  suits  in 
the  courts  of  other  states  and  countries,  than  those  under  whose  laws  they 
may  have  been  established.    Ibid. 

See  Bank  ;  Indictment,  4,  5. 

COUNTERFEITING.    See  Indictment,  1,  2,  4,  5,  6,  8. 

COURT  OF  PROBATE.    See  Evidence,  29;  Will. 

COURTS. 

1.  Legislative  construction,  although  entitled  to  great  weight,  is  not  bind- 
ing upon  courts.    The  People  v.  Field,  79. 

2.  When  the  supreme  judicial  tribunal  of  a  state  has  declared  what  the  law 
is  on  a  given  point,  when  the  same  point  comes  again  in  litigation,  all  other 
courts  in  the  state  are  bound  to  conform  to  the  decision.     Ibid. 

3.  Semble,  That  a  supreme  court  will  never  compel  an  inferior  court  to 
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do  an  act  in  regard  to  which  the  inferior  court  is  vested  with  a  judicial  dis- 
cretion.   The  People  v.  Pearson,  204. 

4.  If  a  court  is  held  at  a  time  unauthorized  by  law,  all  its  judgments  and 
proceedings  of  such  term,  are  without  warrant  of  law,  and  consequently- 
void.     Oalusha  v.  Butterfield  et  al,  227. 

5.  The  circuit  courts  are  not  inferior  courts,  in  the  common  law  sense  of 
that  term,  but  are  superior  courts  of  general  jurisdiction.  Beaubien  v. 
Brinckerhoff,  273. 

6.  A  judge  of  a  circuit  court  has  no  authority  to  appoint  a  special  term 
of  a  court,  to  commence  at  a  time  when  he  is  required  by  law  to  hold  court 
in  another  county.    Archer  v.  Ross,  304. 

7.  Reasonable  notice  should  be  given  of  the  time  of  holding  a  special 
term  of  a  circuit  court.     Ibid. 

8.  Semhle,  That  a  judge  of  a  circuit  court,  in  appointing  a  special  term, 
Ihould  conform  to  §  5  of  the  act  of  lb37.    Ibid. 

9.  A  circuit  court  existed  in  Boone  county,  as  soon  as  a  clerk  was 
appointed  by  the  judge  of  the  circuit,  although  the  latter  failed  to  appoint 
the  time  for  holding  the  court.    Scammon  v.  Cline,  456. 

See  Execution,  3;  Jurisdiction;  Mandamus. 

COVENANT. 

1.  The  plea  of  covenants  performed,  in  an  action  to  recover  pay  for 
work  done,  admits  nothing  more  than  the  plaintiff's  right  to  recover  nominal 
damages.    Reed  et  al.  v.  Hobbs,  300. 

2.  The  measure  of  damages,  in  an  action  for  a  failure  to  convey  land 
according  to  covenant,  is  the  value  of  the  land  at  the  time  the  conveyance 
was  to  be  made.    McKee  v.  Brandon,  344. 

3.  In  an  action  of  covenant  to  recover  the  price  stipulated  for  building 
a  mill  dam,  which  the  plaintiff  covenanted  to  fill  in  with  "  rock  and  gravel," 
in  a  proper  manner,  so  as  to  keep  the  dam  safe  and  tight,  and  the  plaintiff, 
in  his  declaration,  alleged  that  the  defendant  directed  what  "  rock  and 
gravel "  should  be  used,  and  that  the  same  were  used,  and  the  dam 
made  as  close  and  tight  as  it  could  be  made  with  such  materials.  The 
defendant  pleaded  that  he  did  not  designate  the  materials,  and  direct  them 
to  be  put  into  the  dam.  Upon  this  plea  issue  was  taken.  Upcn  the  trial, 
the  defendant  moved  the  court  to  instruct  the  jury  that  said  issue  was  imma- 
terial, and  to  be  disregarded  by  them,  which  the  court  refused :  Held,  that 
the  refusal  was  correct.     Ibid. 

4.  In  an  action  of  covenant,  where  the  declaration  alleged  an  extension 
of  time  for  the  performance  of  the  contract,  and  issue  was  taken  upon  the 
allegations  in  the  defendant's  pleas,  that  the  defendant  did  not  extend  the 
time  for  the  performance  of  the  contract,  and  that  the  contract  was  not  per- 
formed within  ihe  time  of  extention:  Held,  that  under  these  pleas  the 
defendant  admitted  that  the  plaintiff  had  performed  his  covenant,  in  all 
respects,  except  as  to  the  extending  the  time  of  performance.    Ibid. 

CREDITOR.    See  Debtor. 

CRIMINAL  LAW. 

1.  On  a  trial  for  bigamy,  a  copy  of  the  marriage  license  and  certificate 
of  the  officer  or  person  solemnizing  the  marriage,  properly  authenticated 
by  the  clerk  of  the  county  commissioners'  court,  in  whose  office  the  orig- 
inal license  and  certificate  were  filed,  is  admissible  in  evidence  to  prove 
such  marriage.    Jackson  v.  The  People,  233. 

2.  Under  the  statute  of  Illinois,  it  is  optional  with  the  prosecuting  attor- 
ney,  whether  to  use  the  marriage  license  and  certificate  or  other  record  evi- 
dence, or  to  prove  the  marriage  by  such  other  evidence  as  is  admissible  to 
prove  a  marriage  in  other  cases.     Ibid. 

3.  Objections  to  the  mode  of  summoning  a  grand  or  petit  jury,  should 
be  taken  by  a  challenge  of  the  array,  or  by  motion  to  quash  the  indictment, 
founded  upon  affidavit  of  some  irregularity.  Such  objections  cannot  be 
incorporated  into  the  record  of  a  cause,  unless  raised  in  one  of  these  ways. 
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Objections  of  this  nature  cannot  be  taken  on  a  motion  for  a  new  trial.  Stone 
V.  The  PtOjjle,  82!?. 

4.  Where,  upon  a  trial  for  murder,  a  jury  was  empanelled,  and  the 
trial  of  the  cause  commenced,  and  a  part  of  the  witnesses  examined,  an 
alien  having  been  sworn  upon  the  jury;  and  the  prosecuting  attorney,  upon 
learning  the  fact  of  alienage  (both  he  and  the  court  having  been  ignorant  of 
that  fact),  moved  that  the  juror  be  withdrawn  and  discharged,  and  that  a 
new  juror  be  sworn  in  his  jDlace,  which  motion  was  granted:  Held,  that  the 
proceedings  were  regular.  Held,  also,  that  the  overruling  of  the  motion  of 
the  prisioner,  to  discharge  the  eleven  other  jurors  was  not  erroneous.     Ibid. 

5.  The  enumeration  of  causes  for  summoning  a  new  grand  jury,  or  tales- 
men, in  the  act  relative  to  jurors,  ought  not  to  be  considered  as  abridging 
the  powers  possessed  by  the  circuit  court,  at  common  law ;  and  an  order 
directing  the  empanelling  of  a  new  grand  jury,  after  the  discharge  of  a 
former  one  by  the  court,  is  a  proper  exercise  of  the  common  law  powers  of 
the  court.     Ibid. 

6.  The  constitution  of  this  state  has  guarantied  a  public  as  well  as  an 
impartial  trial  to  persons  accused ;  and  the  closing  of  the  doors  of  a  court- 
room, to  prevent  confusion  arising  from  noise  and  disturbance,  when  ingress 
and  egress  are  not  prevented,  or  for  a  temporary  purpose,  where  exisiting 
circumstances  eminently  require  it  to  be  done,  but  not  for  the  purpose  of 
excluding  any  one  connected  with  the  trial,  does  not  render  the  trial  private, 
and  ought  not  to  be  objected  to.     Ibid. 

7.  An  objection  to  an  indictment  for  murder,  because  it  does  not  contain 
a  particular  specification  of  the  wounds  of  which  the  deceased  died,  cannot 
be  taken,  unless  made  upon  motion  to  quash ;  and  even  then,  it  seems,  it 
would  not  be  valid.    Ibid. 

8.  The  canal  commissioners  had  full  power  to  issue  checks  payable 
ninety  days  after  date,  and  the  counterfeiting  of  such  checks  is  forgery, 
undei  §  73  of  the  criminal  code.    Crofts  v.  The  People,  444. 

9.  Equally  so,  under  §  77  oi  the  same  code,  is  the  passing  of  such 
checks,  knowing  them  to  be  false  and  counterfeited,  with  intent  to  defraud. 
Ibid. 

See  Indictment. 
CUTTING  TREES.    See  Trespass,  11,  12. 

DAMAGES. 

1.  The  measure  of  damages,  in  an  action  for  a  failure  to  convey  land 
according  to  covenant,  is  the  value  of  the  land  at  the  time  the  conveyance 
was  to  be  made.    McKee  v.  Brandon,  344. 

3.     In  an  action  by  the  assignee  against  an  assignor  of  a  promissory  note, 
the  measure  of  damages  is  the  amount  paid  by  the  assignee.     Raplee  v. 
Morgan,  562. 
See  Action;  Judgment;  Pleading,  20;  Practice;  Right  of  Way. 
DEATH.    See  Abatement,  8;  Ejectment,  1,  2. 
DEBT. 

1.    Debt  is  a  proper  form  of  action  on  a  replevin  bond.  Manning  et  al.  v. 
Pierce,  6. 
See  Judgment,  9;  Petition  and  Summons,  6;  Trespass,  11,  12. 
DEBTOR  AND  CREDITOR. 

1.  A  debtor  may  prefer  one  creditor,  pay  him  fully,  and  thus  exhaust  his 
whole  property,  leaving  nothing  for  others  equally  meritorious.  He  may 
also  partly  pay  a  portion  of  his  creditors,  in  unequal  payments,  and  wholly 
neglect  his  other  creditors ;  yet  the  law  will  not  disturb  such  disposition  of 
his  property.     Cross  v.  Bryant  et  nl.,  42. 

2.  Where  two  persons  are  jointly  indebted  to  a  third,  either  has  a  right 
to  pay  the  debt,  and  call  on  his  co-debtor  to  repay  his  moiety.    The  pay- 
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ment  may  be  proved  by  either  the  verbal  or  ■written  confession  of  the  per- 
son to  whom  the  payment  ought  to  be  made ;  and  his  receipt  is  prima  facie 
evidence  that  the  payment  has  been  made.    Ballance  v.  Frisby  et  al.,  65. 

See  Assignment;  Chancery,  15,  16;  Payment,  2. 

DECEASE.    See  Ejecteent,  1,  2. 

DECLARATION.    See  Pleading. 

DEED. 

1.  Under  the  act  of  1819,  the  certificate  of  the  acknowledgment  of  a 
deed  was  in  the  following  words : 

"State  of  Illinois,  Morgan  County,  March,  1825. 

"  This  day  personally  appeared  Thomas  Arnett  and  his  wife,  Caycah, 

efore  me,  James  Deaton,  one  of  the  acting  justices  of  the  peace  for  said 

count}",  and  acknowledged  the  due  execution  of  the  within  to  be  their  free 

act  and  deed,  for  the  within  purposes  therein  named.    Given  under  my 

hand  and  seal,  day  and  date  above  written. 

"James  Deaton,  J.  P.  [seal.]  " 

Held,  that  the  certificate  was  sufficient  to  entitle  the  deed  to  be  recorded, 
and  to  be  read  in  evidence  as  the  deed  of  Arnett;  but  that  it  would  not  be 
suflicient,  if  offered  in  evidence  to  bar  the  wife's  dower.  Ayrea  v.  McConnel 
et  al.,  3(18. 

2.  A  deed  is  valid,  as  between  the  parties  to  it,  without  being  acknowl- 
edged and  recorded ;  and  in  an  action  between  them,  a  court  has  no  right  to 
assume  that  there  is  a  subsequent  purchaser  or  mortgagee,  so  as  to  render  it 
fraudulent  and  void  under  the  statute.    Semple  v.  Miles,  317. 

3.  A  deed,  acknowledged  before  a  justice  of  the  peace,  is  entitled  to  be 
recorded  only  in  the  county  where  the  justice  resides,  and  the  land  lies, 
unless  the  certificate  of  the  clerk  of  the  county  is  appended  to  it.     Ibid. 

4.  Under  the  statute  of  this  state,  it  is  sufl3cient  for  the  oflicer  taking  an 
acknowledgment  of  the  making  of  a  deed,  to  certify,  in  his  certificate, 
that  the  grantor  personally  came  before  him,  and  acknowledged  the  deed  to 
be  his  voluntary  act  and  deed,  for  the  uses  and  purposes  therein  mentioned ; 
and  that  the  grantor  was  personally  known  to  the  ofiicer,  to  be  the  same 
person  that  executed  the  deed,  and  the  identical  T.  A.  of  the  county  where 
the  deed  was  executed; — and  such  a  certificate  entitles  the  deed,  when 
recorded,  to  be  read  in  evidence  without  proof  of  its  execution.  McConnel 
V.  Reed,  374. 

5.  A  deed,  whether  it  be  acknowledged  and  recorded  or  not  is  valid 
between  the  parties.     Ibid. 

6.  Where  a  deed  is  unrecorded,  its  execution  may  be  proved  by  a  sub- 
scribing witness,  and  upon  such  proof  being  made,  it  is  admissible  in  evi- 
dence.    Ibid. 

7.  Under  the  acts  of  1837  and  1829,  in  relation  to  the  recording  of  deeds, 
bona  fide  subsequent  purchasers  and  mortgagees  only  are  protected  against 
the  operation  of  an  unrecorded  deed.     Robinson  y.  Rowan,  501. 

8.  A  bona  fide  purchaser  is  one  without  notice  of  a  prior  claim  or  incum- 
brance.    Ibid. 

9.  The  object  of  the  recording  law  is  to  furnish  notice,  but,  in  default 
of  recording,  the  purposes  of  the  law  are  effected  by  notice  in  any  other 
manner.    Ibid. 

10.  No  difference  exists  between  a  purchaser  at  private  sale,  and  one  at 
a  sheriff's  sale.     Ibid. 

11.  B.,  on  the  11th  of  December,  1832,  sold  and  conveyed  a  tract  of 
land  to  R.,  and  R.  neglected  to  have  his  deed  recorded  until  December 
llth,  18S3.  At  the  time  the  conveyance  was  made  to  R.,  the  statute  made 
unrecorded  deeds  void  only  as  to  bona  fide  subsequent  purchasers  or  mort- 
gagees, and  then  only  after  the  expiration  of  six  months  from  their  execu- 
tion. On  the  18th  of  January,  1833,  an  act  was  passed,  requiring  that  from 
and  after  the  first  day  of  August  then  next,  all  deeds  and  other  title  papers, 

40.    Scam.    Vol.  2. 
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which  are  required  to  be  recorded,  should  take  effect  and  be  in  force  from 
and  after  the  tiling  of  the  same  for  record,  and  not  before,  as  to  all  creditors 
and  subsequent  purchasers,  without  notice;  and  all  such  deeds  and  title 
papers  should  be  adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers, without  notice,  until  the  same  should  be  filed  for  record  in  the 
county  where  the  said  lands  may  lie  On  the  10th  of  September,  183:i,  H., 
recovered  a  judgment  against  B.,  under  which  the  land  conveyed  to  R.  was 
sold,  and  purchased  by  K.  At  the  sale,  the  sheriff  gave  notice  of  R.'s  deed: 
Held,  that  R.'s  deed  took  effect  under  the  law  in  force  at  the  time  of  its 
execution,  and  that  the  act  of  1833  could  not  affect  it.     Ibid. 

13.  The  act  of  1833,  in  relation  to  the  recording  of  deeds,  &c.,  is  a  reme- 
dial law,  and  is  not  retrospective  in  its  operation.  A  court  will  never  give 
to  a  law  such  an  operation,  unless  compelled  to  do  so  by  language  so  clear 
and  explicit  as  to  admit  of  no  other  interpretation.     Ibid 

18.  There  can  be  no  question  but  that  it  is  competent  for  a  party  to  show 
a  different  consideration,  from  the  one  stated  in  the  deed,  as  between  the 
parties  to  it,  under  peculiar  circumstances.     Kivzie  v.  Penrose,  520. 

14.  There  are  several  exceptions  to  the  general  rule  of  evidence,  that  a 
party  cannot  contradict  his  deed,  or  enter  into  proof  of  any  other  considera- 
tion than  that  expressed  in  the  deed.  These  exceptions  prevail  in  cases  of 
fraud,  mistake,  imposition,  or  oppression ;  and  in  cases  where  deeds  have 
been  entered  into  upon  secret  trusts  between  the  parties.     Ibid. 

15.  When  a  deed  is  acknowledged  and  recorded,  it  is  properly  admitted 
in  evidence  without  proof  of  its  execution.    McConnel  v.  Johnson,  527. 

See  Evidence,  3,  4. 
DELIVERY.    See  Fraud. 
DEMURRER.    See  Pleading. 
DEMURRER  TO  EVIDENCE. 

1.  A  demurrer  to  evidence  must  state  facts,  and  not  merely  the  evidence 
conducing  to  prove  them.  One  party  cannot  insist  upon  the  other  party's 
joining  in  demurrer,  without  distinctly  admitting,  upon  the  record,  every  fact 
and  every  conclusion,  which  the  evidence  given  for  his  adversar}^,  conduced 
to  prove.    Dormady  v.  The  State  Bank  of  Illinois,  244. 

2.  Where  a  party  has  been  compelled  to  join  in  demurrer  to  evidence, 
and  the  party  demurring  has  not  admitted  upon  the  record,  the  facts  and 
conclusions,  which  the  evidence  tended  to  prove,  the  judgment  of  the  court 
below,  if  for  the  demurrant,  will  be  reversed,  and  the  cause  remanded. 
Ibid. 

3.  In  an  action  by  the  State  Bank  of  Illinois  against  the  maker  of  a 
promissory  note,  the  objection  that  the  charter  of  the  corporation  has  not 
been  given  in  evidence,  cannot  be  taken  on  a  demurrer  to  evidence.  Such 
an  objection,  if  valid,  should  be  taken  on  a  motion  for  a  nonsuit.  Gillham 
v.  State  Bank  of  Illinois,  250. 

4.  The  practice  of  resorting  to  a  demurrer  to  evidence,  where  the  defend- 
ant discovers  some  inadvertence  or  oversight  of  the  plaintiff,  ought  not  to 
be  encouraged.     Ibid. 

5.  Where  a  mistake  is  made  by  the  jury  in  the  assessment  of  damages, 
the  remedy  is  by  applying  to  the  court  for  a  new  trial.  Such  mistake  cannot 
be  urged  on  a  demurrer  to  evidence;  nor  can  the  insufficiency  of  the 
declaration  be  taken  advantage  of  on  such  a  demurrer.     Ibid. 

6.  In  demurrers  to  evidence,  the  demurrer  and  joinder  must  appear  upon 
paper;  the  practice  of  merely  stating  in  the  record  that  there  was  a  demurrer 
and  joinder,  is  too  loose  to  be  tolerated.     Creach  v.  Taylor,  277. 

DEPOSITION. 

1.  It  is  a  sufficient  compliance  with  the  statute  requiring  the  names  of 
parties  litigant  to  be  endorsed  on  depositions,  to  enderse  the  names  of  the 
firms.    Forsyth  et  al.  v.  Baxter'  et  al.,  12. 

2.  Where  a  dedimus,  or  commission  to  take  depositions,  is  not  directed 
to  particular  persons,  as  commissioners,  if  the  depositions  are  taken  before 
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a  justice  of  the  peace,  his  official  character  should  be  certified  under  the 
seal  of  a  court  of  record,  in  the  place  where  the  depositions  are  taken,  or 
under  the  great  seal  of  the  state.  But  the  admission  in  evidence  of  deposi- 
tions not  so  certified,  cannot  be  assigned  for  error,  where  their  contents  do 
not  relate  to  the  matters  material  to  the  point  in  issue.  Wheeler  v.  Shields, 
350. 

DILIGENCE.    See  Continuance;  Firing  Peaikies;  Guaranty;  Promis- 
sory Note; 

DISCRETION.     See   Amendment,  1,  2;  Pleading,  11,  13,  25;  Practice 

25,  44. 

DOWER.    See  Deed. 
EJECTMENT. 

1.  In  the  trial  of  an  action  of  ejectment,  proof  of  the  decease  of  one  of  the 
lessors  of  the  plaintiff,  or  that  no  such  person  ever  existed,  is  inadmissible ; 
the  death  of  one  or  all  of  the  lessors,  after  the  commencement  of  the  suit, 
would  not  abate  the  action.     Coleman  v.  Henderson  et  al.,  252. 

2.  If  an  action  of  ejectment  should  be  commenced  on  a  demise  from  a 
deceased  person,  the  proper  course  would  be  to  apply  to  the  court,  on  affi- 
davit, to  strilce  such  demise  from  the  declaration.     Ibid. 

3.  Where,  in  an  action  of  ejectment,  the  proof  showed  that  the  defend- 
ant was  in  possession  of  only  seventy -three  acres  off  of  the  north  part  of  the 
land  described  in  the  declaration,  and  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  were  rendered  against  the  defendant,  for  the  whole  tract 
of  land  containing  one  hundred  and  sixty  acres :  Held,  that  there  was  no 
error.     Ibid. 

4.  A  judgment  in  ejectment  is  arecoveryof  possession,  without  prejudice 
to  the  right.     Ibid. 

5.  Semble,  That  should  a  party,  under  his  writ  of  habere  facias  posses- 
sionem, take  possession  of  more  land  than  was  recovered  by  the  verdict  of 
the  jury,  or  should  he  attempt  to  disturb  the  possession  of  a  person  not  a 
party  to  the  suit,  the  court  would,  in  a  summary  manner,  enquire  into  the 
facts  and  grant  a  writ  of  restitution.     Ibid. 

6.  In  ejectment,  where  the  tenant  enters  into  the  consent  rule,  and  is 
made  defendant,  instead  of  the  casual  ejector,  it  is  error  to  proceed  to  trial 
and  judgment  against  him,  without  filing  a  declaration  against  him;  and  his 
pleading  to  the  original  declaration  against  the  casual  ejector,  will  not 
cure  the  error.  Ayres  v.  McConnel  et  al.,  308;  Harney  et  al.  v.  Lamborn, 
481. 

7.  A  person  ought  not  to  be  made  a  lessor  in  an  action  of  ejectment,  who 
has  no  subsisting  title.  This  is  the  general  rule.  If  there  be  an  exception 
to  it,  the  case  containing  the  exception  ought  to  be  clearly  and  specifically 
stated  to  the  court,  and  the  necessity  of  the  exception  shown.  Where  a 
person  is  improperly  made  a  lessor  in  an  action  of  ejectment,  the  demise 
from  him,  will,  on  motion,  be  stricken  from  the  declaration.  McConnel  v. 
Johnson,  527. 

8.  Where  the  lessor  of  the  plaintiff  and  the  defendant  in  an  action  of 
ejectment,  both  claim  title  through  the  same  party,  it  is  unnecessary  to  show 
that  party's  title,  unless  disputed;  and  the  refusal  of  the  court  to  permit  the 
plaintiff  to  show  how  such  party  acquired  his  title,  is  not  error.    Ibid. 

ELECTIVE  FRANCHISE. 

1.     Under  the  statute  of  the  state  of  Illinois,  every  white  male  inhabitant 
f  the  age  of  twenty-one  years,  who  has  resided  in  the  state  six  months 
immediately  preceding  any  general  election,  is  entitled  to  vote  at  such  elec- 
tion, and  the  judges  of  election  are  compelled  to  receive  his  vote.   Spragins 
V.  Houghton,  413. 

2.  The  question,  whether  the  person  offering  to  vote  is  an  unnaturalized 
foreigner  or  a  citizen,  the  judges  of  election  have  no  right  to  investigate, 
under  the  existing  laws.    If  such  person  takes  the  oath  prescribed  in  the 
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law,  the  duty  is  imperative  upon  the  judges,  to  receive  his  vote,  unless  the 
oath  is  proved  to  be  false.     Ibid. 

3.  The  question  whether  the  person  offering  his  vote  is  an  inhabitant, 
and  entitled  to  the  right  of  suffrage,  within  the  meaning  of  that  word  in 
the  constitution,  is  noit  a  subject  of  enquiry  by  the  judges  of  the  election. 
Ibid. 

4.  There  is  no  ambiguity  in  the  word  resident.  Every  man  is  a  resident 
who  has  taken  yp  his  permanent  abode  in  the  state.    1  bid. 

5.  It  is  only  when  the  judge  of  the  election  allows  the  exercise  of  the 
elective  franchise  by  one  whose  right  he  suspects,  or  whose  vote  is  chal- 

enged,  without  tendering  the  oath  prescribed  by  the  statute,  that  the  judge 
viofates  his  duty.  He  does  not  subject  himself  to  the  penalty  for  receiving 
an  illegal  vote,  by  admitting  an  alien  to  vote  who  has  resided  in  the  state  si.x 
months  immediately  preceding  an  election,  and  who  is  a  resident  of  the 
county  where  his  vote  is  received,  and  who  is  a  free  white  male  inhabitant 
of  the  age  of  twenty-one  years.    Ibid. 

Per  Smith,  Justice : 

6.  Each  state  has  the  undoubted  right  to  prescribe  the  qualifications  of 
its  own  voters.  And  it  is  equally  clear,  that  the  act  of  naturalization  does 
not  confer  on  the  individual  naturalized,  the  right  to  exercise  the  elective 
franchise.  The  qualification  which  the  voter  is  required  to  possess,  in  aeon-  j 
gressional  election,  depends  entirely  on  the  laws  of  the  state  in  which  the 
elective  franchise  is  exercised,  and  is  purely  dependent  on  the  municipal 
regulations  of  the  state.     Idem.  395. 

7.  The  term  inhabitant  is  derived  from  the  Latin  Tiabito,  and  signifies  to  • 
live  in,  to  dwell  in ;  and  is  applied  exclusively,  to  one  who  lives  in  a  place, 
and  has  there  a  fixed  and  legal  settlement.  The  residence,  however,  is  to  be 
bo)io  fide,  and  not  casual  or  temporary.     Idem.  396. 

8.  To  determine  the  qualification  of  an  elector  in  this  state,  it  would  seem 
to  be  wholly  unnecessary  to  enquire  whether  the  elector  was  a  citizen  of  the 
United  States.     Ibid. 

9.  Unless  the  legislature  shall  make  citizenship  an  indisputable  qualifica- 
tion to  the  enjoyment  of  the  elective  franchise,  and  the  constitution  clearly 
admits  of  the  exercise  of  that  power  by  that  body,  the  supreme  court  cannot 
add  such  a  pre-requisite  by  construction.     Idem.  409. 

ENCLOSURE.    See  Trespass. 

ENDORSEMENT.    See  Promissory  Note. 

EQUITY.    See  Chancery. 

ERROR. 

1.  A  motion  to  amend  a  bond  on  an  appeal  from  a  justice  of  the  peace, 
in  a  case  of  forcible  detainer,  is  addressed  to  the  sound  discretion  of  the 
court,  and  its  decision  cannot  be  assigned  for  error.    Harlan  v.  Scott,  66. 

2.  It  is  not  error  for  the  court  to  strike  from  the  files  a  plea,  filed  without 
leave,  after  a  defendant's  demurrer  has  been  overruled.  Conradi  et  al.  v. 
Evans  et  nl.,  186. 

3.  A  plaintiff  may  have  his  own  judgment  reversed.  Teal  v.  Russell  et  al., 
321. 

4.  A  writ  of  error  will  lie  to  the  circuit  court,  sitting  as  a  court  of  chancery. 
Oreenup  v.  Porter  et  al.,  417. 

See  Deposition,  2 ;  Ejectment,  6 ;  Instructions  ;  Judgment. 

EVIDENCE. 

1.  A  leading  question  is  not  always  objectionable.  Forsyth  et  al.x.  Bax- 
ter et  al.,  12. 

2.  It  is  not  error  to  admit  in  evidence  the  laws  of  another  state,  when 
they  are  like  our  own,  even  where  there  is  no  averment  of  such  laws  in  the 
declaration.     Ibid. 
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3.  It  is  not  error  to  exclude  parol  evidence  of  a  contract  of  sale  which  is 
contained  in  a  deed  of  assignment,  when  the  written  evidence  could  be  pro- 
duced.    Cross  V.  Bryant  et  al.,  42. 

4.  The  supreme  court  will  not  infer  that  a  deed  was  excluded  from  the 
the  jury  in  tlie  court  below,  upon  the  technical  ground  of  want  of  proof  of 
its  due  execution,  unless  that  reason  is  expressly  stated  in  the  bill  of  excep- 
tions.   Ibid. 

5.  Parol  proof  is  inadmissible,  in  an  action  of  account,  to  show  that  the 
defendants  admitted  that  the  plaintifls  were  tenants  in  common  with  them, 
of  the  premises,  for  an  account  of  the  rents  and  profits  of  which  the  action 
was  brought,  while  written  evidence  existed,  which  it  was  in  the  power  of 
the  plaintiffs  to  produce.    Bryan  et  al.  v.  Smith  et  al.,  49. 

6.  Where  two  jDersons  are  jointly  indebted  to  a  third,  either  has  a  right 
to  pay  the  debt,  and  call  on  his  co-debtor  to  repay  his  moiety.  The  payment 
may  be  proved  by  either  the  verbal  or  written  confession  of  the  person  to 
whom  the  payment  ought  to  be  made ;  and  his  receipt  is  prima  facie  evi- 
dence that  the  payment  has  been  made.    Ballance  v.  Frisby  et  al..,  ti5. 

7.  Where  the  plaintiff  declares  upon  a  special  contract,  there  is  no  rule 
better  settled,  than  that  the  proof  and  the  allegations  in  the  declaration  must 
correspond.    Mastin  v.  Toncray,  216. 

8.  A  declaration,  averring  that  the  defendant  was  to  deliver  to  the  plain- 
tiff the  pork  of  nineteen  hogs,  is  not  sustained  b}'^  proof  that  he  was  to 
deliver  him  all  the  pork  he  could  spare.     Ibid. 

9.  A  declaration  alleged  that  the  defendant  agreed  to  deliver  to  the  plain- 
tiff the  pork  of  nineteen  hogs,  and  on  the  trial  the  court  instructed  the  jury, 
at  the  instance  of  the  plaintiff,  that  it  was  not  necessary  that  the  number  of 
hogs  to  be  delivered  should  be  proved  as  alleged :  Held,  that  the  instruc- 
tion was  erroneous.     Ibid. 

10.  Where  the  plaintiff  alleged  in  his  declaration,  in  an  action  of  coven- 
ant, that  the  plaintiff  and  the  defendants,  a  corporation  by  the  name  of  the 
Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal,  "  entered  into 
certain  articles  of  agreement,  sealed  with  the  seal  of  the  plaintiff,  and  sealed 
by  the  said  defendants,  by  W.  B.  Archer,  the  acting  commissioner  of  the  said 
board,"  and  then  set  out  the  agreement  in  hmc  verba,  and  alleged  a  perform- 
ance of  the  same  on  the  part  of  the  plaintiff ;  to  which  the  defendants  pleaded 
?ioft«s^/aciM?w,  without  verifying  the  plea  by  affidavit :  ^eM,  that  the  power  of 
the  defendants  to  make  the  contract,  could  not  be  questioned  under  the 
pleadings,  and  that  the  plaintiff  might  prove,  by  parol,  the  execution  of  the 
contract.    Holcomb  v.  Illinois  and  Michigan  Canal,  231. 

11.  In  an  action  by  the  plaintiff,  to  recover  the  contents  of  notes  alleged 
to  have  been  lost  or  consumed  by  fire,  it  is  not  competent  for  him  to  intro- 
duce his  own  testimony  to  the  jury,  to  prove  their  loss,  in  order  to  admit 
secondary  evidence  of  their  contents.  The  proper  course  is,  to  present  to 
the  court  an  affidavit  of  the  loss,  and  then  secondary  evidence  may  be 
admitted  of  the  contents  of  the  notes,  or  bills.  Dormady  v.  State  Bank  of 
Illinois,  244. 

12.  The  English  practice,  requiring  a  party  to  give  notice  of  the  loss  or 
destruction  of  a  bill  or  note,  in  order  to  maintain  an  action  to  recover  its 
contents,  has  never  been  introduced  into  this  country.  Such  notice  is  not 
necessary.     Ibid. 

13.  A  demurrer  to  evidence  must  state  facts,  and  not  merely  the  evidence 
conducing  to  prove  them.  One  party  cannot  insist  upon  the  other  party's 
joining  in  demurrer,  without  distinctly  admitting,  upon  the  record,  every 
fact  and  every  conclusion,  which  the  evidence  given  for  his  adversary,  con- 
duced to  prove.     Ibid. 

14.  Where  a  party  has  been  compelled  to  join  in  demurrer  to  evidence, 
and  the  party  demurring  has  not  admitted  upon  the  record,  the  facts  and 
conclusions  which  the  evidence  tended  to  prove,  the  judgment  of  the 
court  below,  if  for  the  demurrant,  will  be  reversed,  and  the  cause  remanded 
Ibid. 

15.  In  an  action,  by  Isaac  and  Jesse  Funk,  on  a  promissory  note  payable 
to  I.  and  J.  Funk,  it  is  unnecessary,  unless  a  mistake  in  the  names  is  pleaded 
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in  abatement,  to  prove  the  Christian  names  of  the  payees.  Vance  et  al.  v. 
Funk  et  al.,  264. 

16.  Where  an  action -was  brought  against  the  makers  of  a  note,  by  the 
payees,  who  were  described  in  the  note  by  the  name  of  their  firm,  "  Salis- 
bury &  Collins :"  Held,  that  it  was  not  necessarj^,  under  the  general  issue, 
to  prove  the  Christian  names  of  the  plaintiffs,  or  that  they  were  partners. 
Salisbury  et  al.  v.  Qillet  et  al.,  290. 

17.  An  endorser  or  assignor  of  a  promissory  note,  who  acted  merely  as 
the  agent  of  the  endorsee  or  assignee,  in  receiving  the  note  as  payee,  is  a 
good  witness  for  the  defendant,  to  impeach  the  consideration  of  the  note  in 
the  hands  of  his  principal.     Webster  etal.  v.  Vickers,  296. 

18.  An  allegation,  in  a  declaration  upon  a  guarantee  of  a  promissory 
■   note,  that  the  defendant  guarantied  the  payment  of  the  note,  and  that,  if  the 

plaintiff  could  not  recover  the  amount  thereof  of  the  maker,  by  judgment 
and  execution,  that  tlie  guarantor  would  pay  the  same,  is  supported,  by  evi- 
dence, that  the  defendant  guarantied  the  payment,  in  case  the  money  could 
not  be  collected  of  the  maker;  and  that  suit  was  instituted  and  judgment 
recovered  against  the  maker,  as  soon  as  a  judgment  at  law  could  be  obtained; 
and  that  execution  was  issued  and  put  into  the  officer's  hands  for  collection, 
within  sixteen  days  from  the  rendition  of  judgment ;  and  that  the  said  exe- 
cution was  returned  nulla  bona;  although  suit  might  have  been  commenced 
in  another  court  sooner,  but  in  which  judgment  could  not,  probably,  have 
been  obtained  so  soon.    Smith  v.  Finch,  325. 

19.  On  the  trial  of  an  action  upon  a  promissory  note,  by  the  payees 
against  the  makers,  a  receipt  was  produced  in  evidence,  by  the  defendants, 
dated  on  the  same  day  the  note  was  made,  showing  the  receipt  of  a  sum  of 
money  by  the  plaintiffs,  which  they  agreed  to  endorse  on  the  note  of  the 
defendants.  Thereupon  the  clerk  of  the  plaintiffs  testified  that  that  payment 
A-as  endorsed,  by  direction  of  the  plaintiffs,  on  two  other  notes  of  the  defend- 
ants, held  by  the  plaintiffs  at  that  time,  one  dated  in  April,  1837,  and  one  in 
Mayor  June  following;  that  he  had  never  seen  the  receipt  before,  but, 
from  his  knowledge  of  the  transactions  between  the  parties,  he  had  no 
doubt  the  money  was  applied  as  stated.  The  defendants  then  presented  to 
said  witness  a  note  made  by  them  to  the  plaintiffs,  dated  in  April.  1837,  upon 
which  was  endorsed  a  cred"it  of  the  balance  due  on  the  note.  The  witness 
stated  that  this  was  one  of  the  notes  upon  which  the  money  mentioned  in 
the  receipt  was  credited ;  and  that  he  had  never  heard  the  defendants  say 
anj-thing  on  the  subject.  The  defendants  then  moved  the  court  to  exclude 
the  evidence  of  the  witness  from  the  jury.  This  motion  was  overruled,  and 
judgment  rendered  for  the  plaintiffs:  Held,  that  the  decision  of  the  court 
was  correct ;  and  that  the  evidence  was  admissible  as  part  of  the  res  gestce. 
McFarland  et  al.  v.  Lewis  et  al.,  347. 

20.  Semble,  That  parol  evidence  would  not  be  admissible  to  prove  the 
application  of  a  sum  of  money  paid  by  a  defendant,  by  endorsement  on  a 
note  held  against  him  by  the  plaintiff,  without  the  production  of  the  note,  or 
showing  some  legal  reason  for  not  producing  it.     Ibid. 

21.  In  an  action  against  the  assignor  of  a  promissory  note,  the  record  of 
a  suit  against  the  makers  is  admissible  in  evidence,  to  show  diligence  by 
the  institution  and  prosecution  of  a  suit  against  them.  Harmon  et  al.  v. 
Thornton,  354. 

22.  In  an  action  by  the  assignee  against  the  assignor  of  a  promissory 
note,  proof  that  the  plaintiff  instituted  a  suit  against  the  maker,  at  the  firbt 
term  of  a  court  having  competent  jurisdiction,  recovered  judgment,  and 
issued  execution,  which  was  returned  by  the  sheriff,  nulla  bona,  as  to  a  por- 
tion of  the  amount  of  the  note,  which  could  not  be  collected  of  the  maker, 
— is  evidence  of  sufficient  diligence  to  charge  the  assignor.  It  is  not 
necessary  to  issue  a  capias  ad  satisfaciendum.  Cowles  et  al.  v.  Litchfield, 
860. 

23.  Held,  that  an  affidavit  of  the  relator,  setting  forth,  "  that  he  trans- 
mitted to  James  B.  Needles,  late  sheriff  of  Monroe  county,  for  collection," 
certain  fee  bills  and  executions,  was  sufficient  evidence  of  their  having 
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come  to  the  hands  of  the  defendant,  upon  a  motion  for  a  rule  against  him, 
to  return  the  same.    The  Peo2)leY.  Needles,  361. 

24.  The  want  of  recollection  of  one  witness  cannot  rebut  the  positive 
testimony  of  another.     Gorham  et  al.  v.  Peyton,  365. 

25.  In  an  action  by  an  assignee  of  a  promissory  note  against  an  assignor, 
a  subsequent  assignor  is  not  a  competent  witness  for  the  plaintiff,  although 
the  plaintiff  had  recovered  judgment  against  him  for  the  amount  of  the  note 
and  interest.    Hayes  v.  Gorham  et  al.,  482. 

26.  Where  a  question  is  asked  a  witness  by  the  plaintiff,  which  is  objected 
to  by  the  defendant,  and  the  objection  overruled  by  the  court,  unless  the 
answer  of  the  witness  appears,  the  decision  of  the  court  cannot  be  assigned 
for  error.     Russell  et  al.  v.  Martin,  494. 

27.  Unless  a  bill  of  exceptions  shows  that  illegal  testimony  has  been 
received,  the  decision  of  a  court  in  permitting  an  illegal  question  to  be 
asked,  cannot  be  assigned  for  error.    Ibid 

28.  The  recalling  of  a  witness,  after  his  examination  has  been  closed, 
is  a  matter  of  discretion  in  the  court,  and  cannot  be  assigned  for  error. 
Ibid. 

29.  The  certificate  of  a  judge  of  probate  is  not  admissible  in  evi- 
dence to  show  who  are  the  heirs  of  a  deceased  person.  Greenwood  v.  Spiller, 
504. 

30.  Heresay  evidence  is  admissible  to  prove  pedigree,  only  where  the 
facts  sought  to  be  established  are  ancient,  and  no  better  evidence  can  be 
obtained.  In  such  case,  the  witness  produced  to  prove  who  are  the  heirs  of 
a  deceased  person,  should  be  some  one  either  connected  with  the  family  of 
the  deceased,  by  marriage  or  blood,  or  he  should  have  some  personal  knowl- 
edge of  the  family  of  the  deceased.     Ibid. 

31.  Where  a  note  is  given  in  consideration  of  work  done  under  a  con- 
tract, after  completion  and  acceptance  of  the  work,  the  note  is  prima  facie 
evidence  that  the  work  was  well  done,  and  the  contract  fully  performed. 
Swain  et  al.  v.  Cawood,  507. 

82.  A  part  failure  of  consideration  cannot  be  given  in  evidence, 
under  the  general  issue,  and  notice  of  a  set-off  or  of  an  entire  failure  of  con- 
sideration.    Ibid. 

33.  Quere.  Whether  an  objection  to  a  witness  for  the  plaintiff,  on  account 
his  being  the  security  for  costs,  should  not  be  made  before  trial.  Eldredge  et 
al.  V.  Huntington,  538. 

See  Action,  4,  5;  Bill  op  Exceptions;  Criminal  Law;  Death;  Deed; 
Demurrer  to  Evidence;  Ejectment;  Instructions;  Minor;  Parti- 
tion; Partnership;  Pedler;  Practice;  Promissory  Note;  Tres- 
pass; Use  and  Occupation;  Variance;  Warranty;  Will. 

EXECUTION 

1.  An  execution  from  a  probate  justice  of  the  peace,  for  a  sum  exceed- 
ing $100,  may  be  directed  to  any  constable  of  the  county.  Harrison  v.  Sin- 
gleton, 22. 

2.  In  the  courts  of  Illinois,  the  clerk  enters  the  judgment  on  his  records, 
when  rendered,  and  costs  are  awarded  without  any  specification  of  the 
amount.  He  subsequently  makes  up  his  costs  without  any  taxation  by  the 
court,  and  inserts  them  in  a  writ  of  fieri  facias.  Whenever  a  second  or 
alias  writ  issues,  the  costs  attendant  on  the  first  writ,  are  included  with  the 
additional  costs,  in  the  second  writ,  and  those  of  an  alias,  in  like  manner,  in 
Sipluries,ii  it  issue;  hence  the  alias  and pluries  cannot  correspond  with 
the  original  writ  of  fieri  facias,  and  a  variance  between  them,  in  the  amount 
of  costs,  is  not  material.    Bryan  et  al.  v.  Smith  et  al ,  49. 

3.  The  circuit  court  of  Madison  county  has  authority  to  issue  an  execu- 
tion upon  a  judgment  recovered  in  the  municipal  court  of  the  city  of  Alton, 
though  such  judgment  was  appealed  to  the  supreme  court,  and  the  appeal 
pending  therein  at  the  time  of  the  passage  of  the  act  abolishing  the  said 
municipal  court.    Mason  v.  Finch,  224. 
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4.  An  execution  may  be  issued  after  several  years  have  elapsed  from  the 
issuing  of  previous  executions,  where  the  first  execution  was  issued  within 
a  year  and  a  day  from  the  rendition  of  judgment.    Lampsett  v.  Whitney,  442. 

5.  Neither  the  lands  nor  the  credits  of  a  deceased  person  can  be  reached 
by  execution.     Greenwood  v.  Spiller,  504. 

See  Judgment,  9;  Mandamus,  8;  Officer;  Right  of  Pkoperty. 

EXECUTOR.    See  Administrator. 

EXEMPLIFICATION. 

1.  In  the  transcript  of  the  record,  the  name  of  a  judge  and  a  locus  sigilli 
should  appear  at  the  end  of  the  bill  of  exceptions,  else  the  supreme  court 
will  not  recognise  the  bill  of  exceptions  as  a  part  of  the  record.  Unless 
the  name  of  the  judge  is  copied  with  the  bill  of  exceptions,  the  court  will 
presume  that  he  did  not  sign  it.     Jones  v.  Sprague,  56. 

3.  A  transcript  of  the  record  of  a  circuit  court,  which  is  not  certified  under 
the  seal  of  the  court,  is  a  nullity,  and  a  writ  of  certiorari  cannot  be  granted 
in  such  case ;  but  the  cause  must  be  stricken  from  the  docket.  CowMck  v. 
Gunn  et  al.,  418. 

See  Criminal  Law,  1,  2. 
EX    PARTE    EXAMINATION. 

1.  An  examination  of  a  witness  by  the  sole  arbitrator,  in  the  absence  of 
both  parties,  is  not  an  ex  parte  examination.  The  term  ex  parte  implies  an 
examination  in  the  presence  of  one  of  the  parties,  and  in  the  absence  of  the 
other.    Lincoln  tt  al.  v.  Cook,  62. 

FEES.    See  Clerk,  1,  2. 

FERRY.    See  Chancery,  23. 

FICTITIOUS  CAUSE. 

1.  Where  the  court  have  reason  to  suppose  that  a  cause  is  not  a  real,  but 
a  fictitious  proceeding,  proof  will  be  required  that  the  action  is  not  feigned. 
Spnigins  v.  Houghton,  211. 

FIERI  FACIAS.    See  Execution. 

FINE.    See  License. 

FIRING  PRAIRIES. 

1.  If  an  illegal  act  be  done,  the  party  doing,  or  causing  the  illegal  act  to 
be  done,  is  responsible  for  all  consequences  resulting  from  the  act.  Burton 
v.  McClellan,  4b7. 

2.  No  authority  is  given  by  §  148  of  the  Criminal  Code,  to  fire  prairies 
in  the  month  of  December ;  and  a  person  setting  such  fire  is  bound  to  use 
every  possible  diligence  to  prevent  injury  to  others;  and  to  justify  such  an 
act  on  the  ground  that  he  was  compelled  to  set  a  back  fire  to  protect  his 
own  possessions  from  another  fire,  he  must  show  the  absolute  necesshy 
which  existed  at  the  time  for  such  an  act,  and  that  every  possible  precaution 
was  used  to  prevent  injury.  The  onus  prohandi,  in  such  case,  is  with  the 
person  setting  the  fire ;  the  person  injured  is  not  obliged  to  prove  negligence 
in  order  to  sustain  an  action  for  his  loss.    Ibid. 

FLOODING  LANDS.    See  Mill  and  Mill  Dam. 

FORCIBLE  DETAINER. 

1.  The  awarding  of  a  writ  of  restitution  upon  the  dismissal  of  an  appeal, 
in  a  case  of  forcible  detainer,  is  not  error.    Harlan  v.  Scott,  66. 

2.  A  motion  to  amend  a  bond  on  an  appeal  from  a  justice  of  the  peace, 
in  a  case  of  forcible  detainer,  is  addressed  to  the  sound  discretion  of  the 
court,  and  its  decision  cannot  be  assigned  for  error.     Ibid. 

FORECLOSURE.    See  Chancery,  11,  12. 
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FOREIGNER.    See  Elective  Franchise. 
FOREIGN  LAWS.    See  Interest,  1 ;  Lex  Loci. 
FORGERY.    See  Indictment;  Criminal  Law. 
FRAUD. 

1.  Delivery  of  possession  and  part  performance,  as  the  payment  of  the 
purchase  money,  and  making  improvements,  will  take  a  parol  contract  for 
the  purchase  of  land  out  of  the  statute  of  frauds.  Thornton  v.  Heirs  oj 
Henry,  221. 

2.  A  party,  to  avail  himself  of  the  statute  of  frauds,  must  plead  it,  or 
rely  on  it  in  some  form.     Ibid. 

3.  Where  T.  had  purchased  a  lot  of  land  by  parol,  paid  the  purchase 
money,  taken  possession  of  the  land  by  consent  of  the  vendor,  and  received 
the  title  deeds  for  the  purpose  of  preparing  a  deed :  Held,  that  tliese  facts 
took  the  case  out  of  the  statute  of  frauds,  and  that  a  court  of  equity  would 
enforce  a  specific  performance  of  the  contract.     Ibid. 

4.  Where  a  guardian  ad  litem,  of  infant  heirs,  puts  in  an  answer  to  a  bill 
in  chancery,  admitting  the  allegations,  a  court  of  chancery  being  the  gen- 
eral guardian  of  infants,  may,  doubtless,  set  aside  the  answer  of  the  guard- 
ian, and  direct  him  to  put  in  an  answer  requiring  the  plaintiff  to  prove  the 
facts  set  out  in  his  bill.  But  it  will  not  set  up  the  statute  of  frauds  to  defeat 
the  specific  execution  of  a  parol  contract  for  the  purchase  of  land,  where 
it  is  not  relied  on  by  the  heirs  or  their  guardian.    Ibid. 

5.  A  parol  promise,  collateral  to  a  written  agreement,  is  binding.  Smith 
V.  Finch,  225. 

6.  Where,  for  the  purpose  of  avoiding  a  suit,  S.  being  indebted  to  F., 
procured  A.  to  assign  W.'s  note  to  F.,  and  to  guarantee  the  same :  Held, 
that  there  was  a  sufficient  consideration  for  the  guarantee.    Ibid. 

7.  Where  the  promise  to  pay  the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm,  between  the  newly  contract- 
ing parties,  the  consideration  is  sufficient.    Ibid. 

8.  Where  fraud  is  charged  in  a  bill  for  relief,  it  should  be  specifically 
set  out.    Elston  v.  Blanchard,  422. 

9.  Where  the  statute  of  frauds  is  not  pleaded,  it  will  not  be  noticed. 
Kinzie  v.  Penrose,  520. 

See  Assignment;  Chancery;  Debtor  and  Creditor;  Deed,  14; 
Promissory  Notes,  1,  2,  3. 

FREIGHT.    See  Common  Carrier. 

GOVERNOR.    See  Constitution. 

GOVERNMENT  LAND.    See  Trespass. 

GUARDIAN.    See  Chancery,  5. 

GUARANTY. 

1.  Where,  at  the  time  of  the  endorsement  or  assignment  of  a  promissory 
note,  there  is  a  parol  guarantee  of  its  payment,  it  is  competent  for  the  party 
to  whom  the  guarantee  is  made,  to  write  the  guarantee  on  the  back  of  the 
note,  or  to  fill  up  the  endorsement  with  the  guarantee.   Smith  v.  Finch,  325. 

2.  A  parol  promise,  collateral  to  a  written  agreement,  is  binding.     Ibid. 

3.  Where,  for  the  purpose  of  avoiding  a  suit,  S.  being  indebted  to  F., 
procured  A.  to  assign  W.'s  note  to  F.,  and  to  guarantee  the  same :  Held,  that 
there  was  sufficient  consideration  for  the  guarantee.    Ibid. 

4.  Where  the  promise  to  pay  the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm,  between  the  newly  contract- 
ing parties,  the  consideration  is  sufficient.     Ibid. 

5.  The  statute  in  relation  to  the  liability  of  the  assignor  of  a  promissory 
note,  is  not  applicable  to  a  case  where  a  guarantee  accompanies  the  assign- 
ment.   Ibid. 

6.  An  allegation,  in  a  declaration  upon  a  guarantee  of  a  promissory  note, 
that  the  defendant  guarantied  the  payment  of  the  note,  and  that,  if  the 
plaintiff  could  not  recover  the  amount  thereof  of  the  maker,  by  judgment 
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and  execution,  that  the  guarantor  would  pay  the  same,  is  supported,  by 
evidence,  that  the  defendant  guarantied  the  payment,  in  case  the  money 
could  not  be  collected  of  the  maker;  and  that  suit  was  instituted  and  judg- 
ment recovered  against  the  maker,  as  soon  as  a  judgment  at  law  could  be 
obtained ;  and  that  execution  was  issued  and  put  into  the  officer's  hands  for 
collection,  within  sixteen  days  from  the  rendition  of  judgment;  and  that 
the  said  execution  was  returned  nulla  bona;  although  suit  might  have  been 
commenced  in  another  court  sooner,  but  in  which  judgment  could  not, 
probably,  have  been  obtained  so  soon.    Ibid. 

GRAND  JURY.    See  Jury. 

HEIR.    See  Evidence,  29,  30. 

ILLINOIS  AND  MICHIGAN  CANAL.    See  Corpobation,  5. 

IMMATERIAL  ISSUE.  j 

Semble,  That  although  the  issue  made  by  the  parties  in  a  cause,  may  be 
immaterial,  yet  the  court  is  bound,  if  called  on  by  the  defendant,  to  instruct 
the  jury,  that  if  the  evidence  supports  the  issue,  they  must  find  for  the 
defendant.    Sed  quere.    Eoans  v.  Lohr,  514. 

See  Pleadings,  23;  Covenant,  3. 
IMPROVEMENTS.    See  Specific  Performance. 
INDICTMENT. 

1.  In  an  indictment  for  having  in  possession  instruments  used  in  coun- 
terfeiting coin,  it  is  not  necessary  to  charge  the  ofEence  to  have  been  com- 
mitted feloniouslj^    Miller  v.  The  People.,  235. 

2.  An  indictment  alleged  that  the  defendant  had  in  his  possession,  know- 
ingly, and  without  lawful  excuse,  certain  instruments  and  tools  used  in 
counterfeiting  the  coin  current  in  this  State :  Held,  that  the  allegations 
were  sufficiently  descriptive  of  the  offence,  and  in  conformity  to  the  defini- 
tion of  the  crime  in  the  Criminal  Code.     Ibid. 

3.  An  indictment  charging  that  the  defendant,  with  force  and  arms,  at, 
and  in  the  county  aforesaid,  in  and  upon  one  Adam,  a  man  of  color,  then 
and  there  being  a  deformed  person,  and  by  reason  of  his  being  such 
deformed  person,  being  unable  to  walk,  or  otherwise  to  move  himself  from 
place  to  place,  and  also  then  and  there  being  deficient  in  voice,  so  as  to  be 
unable  to  call  aloud,  and  in  the  peace  of  God,  and  of  the  people  of  the  state 
of  Illinois,  then  and  there  being,  unlawfully  did  make  an  assault,  and  then 
and  there  forced  and  threw  the  said  Adam  from  a  certain  wagon,  in  which 
he,  the  said  Adam,  then  and  there  was,  to  and  upon  the  ground,  the  said 
ground  then  and  there  being  frozen  and  very  cold,  and  then  and  there  did 
force  and  compel  the  said  Adam,  then  and  there  to  lie  upon  the  ground  so 
being  frozen  and  very  cold  as  aforesaid,  and  then  and  there  did  abandon  and 
leave  him,  the  said  Adam,  lying  on  the  ground  as  aforesaid,  to  the  great 
pain  and  torture  of  the  said  Adam,  and  to  the  great  damage  and  impoverish- 
ment of  his  health  and  strength  of  body,  with  intent  him,  the  said  Adam,  by 
the  means  aforesaid,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  to  kill  and  murder — is  good  and  valid.  Nixon  v.  The  Feo2)le, 
269. 

4.  In  an  indictment  against  a  defendant,  for  having  in  his  possession 
counterfeit  bank  notes,  purporting  to  be  notes  of  the  Merchants'  Bank  of 
the  city  of  New  York,  with  intent  to  utter  and  pass  the  same  as  genuine,  it 
is  not  necessary  to  charge  that  the  ofEence  was  committed  feloniously, 
infamously,  or  criminally.  If  the  offence  is  charged  in  the  words  of  the 
statute,  it  is  sufficient.     Quigley  v.  T7ie  People,  302. 

5.  It  is  no  objection  to  an  indictment  in  such  a  case,  that  it  does  not 
allege  that  there  is  such  a  corporation  as  the  Merchants'  Bank     Ibid. 

6.  An  indictment  for  having  in  possession  a  forged  bank  bill,  with  intent 
to  utter  and  pass  the  same,  set  out  the  bill  in  hcec  verba,  but,  in  copying  the 
bill,  the  letter  "  C  "  was  omitted.    The  bill  introduced  in  evidence  was  let- 
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tered  "  C,"  in  the  usual  place  for  marking  bank  bills  with  letters :  Held, 
that  there  was  no  variance.  Held,  also,  that  a  note  payable  to  "  B  Aymar, 
or  bearer,"  was  properly  admitted  in  evidence,  where  the  description  in 
hae  verba  was  "  B.  Aymar,  bearer."     Ibid. 

7.  An  objection  to  an  indictment  for  murder,  because  it  does  not  contain 
a  particular  specification  of  the  wounds  of  which  the  deceased  died,  cannot 
be  taken,  unless  made  upon  a  motion  to  quash;  and  even  then,  it  seems,  it 
would  not  be  valid.    Stone  v.  The  People,  828. 

8.  An  indictment  which  charged  that  Charles  Crofts,  "  a  certain  falsely 
made,  forged,  and  counterfeited  check,  for  the  payment  of  money,  called  a 
Canal  Check,  feloniously  did  utter,  publish,  and  pass," — which  check  was 
set  out  in  the  indictment  in  lioec  verba,  and  was  for  $100,  drawn  on  the 
Branch  Bank  in  Chicago,  payable  ninety  days  after  date,  to  the  order  of  the 
Treasurer  of  the  Illinois  and  Michigan  Canal,  signed  by  the  President,  and 
countersigned  by  the  acting  Commissioner,  and  endorsed  in  blank  by  the 
Treasurer, — "  with  intent  to  defraud  the  Board  of  Canal  Commissioners  of 
the  Illinois  and  Michigan  Canal,  he,  the  said  Charles  Crofts,  then  and  there 
well  knowing  the  said  check  to  be  forged  and  counterfeited,"  «&c.,  was  held 
to  be  sufficient.     Crofts  v.  The  People,  444. 

9.  An  indictment  against  a  justice  of  the  peace,  for  malfeasance  in  ofiice, 
in  refusing  to  issue  subpcenas,  should  charge  that  he  "  wilfully  and  cor- 
ruptly refused  to  issue  subpoenas."    Jones  v.  The  People,  47a. 

INFANT  AND  INFANCY.    See  Chancery,  5. 
INHABITANT.    See  Elective  Franchise. 
INJUNCTION.    See  Chancery. 
INSOLVENCY.    See  Promissory  Note. 
INSTRUCTIONS. 

1.  Irrelevant  and  inapplicable  instructions  ought  not  to  be  given,  as  they 
are  calculated  to  mislead  a  jury.    Stout  v.  McAdams,  68. 

2.  Counsel  have  a  right  to  require  of  the  court  to  give  an  instruction  as 
asked,  when  the  same  is  in  conformity  with  the  law ;  and  if,  in.the  opinion 
of  the  court,  the  jury  may  not  fully  comprehend,  or  may  be  misled  by  such 
instructions,  unless  explained,  it  is  then  the  province  of  the  court  to  give 
such  additional  instructions  or  explanations  as  may  obviate  the  danger  of 
misapprehension  on  the  part  of  the  jury.  But  where  such  course  has  not 
been  pursued,  and  the  instruction  given  has  but  slightly  varied  from  the 
one  asked,  and  in  its  legal  import  is  substantially  the  same,  the  judgment 
of  the  court  below  will  not,  for  that  reason  alone,  be  disturbed.  State  v. 
Wilson,  -226. 

3.  Under  a  plea  of  performance,  and  a  special  plea  alleging  a  failure  on 
the  part  of  the  plaintiff,  to  perform  his  part  of  a  dependant  covenant,  the 
circuit  court  instructed  the  jury,  "  that  what  the  plaintiff  or  defendant  was 
bound  to  do,  was  a  matter  of  fact  for  the  jury  to  determine,  from  the  cove- 
nant, and  the  other  evidence  adduced  by  the  parties  j  and  that  it  was  not  a 
matter  of  law  for  the  court  to  decide :"  Held,  that  the  instruction  was  not 
erroneous.    Helton  v.  Kemper,  368. 

4.  The  supreme  court  will  not  reverse  the  judgment  of  a  circuit  court, 
for  a  refusal  to  instruct  the  jury  upon  an  abstract  principle  of  law,  unless 
the  applicability  of  such  instruction  to  the  case  in  issue,  is  shown.     Ibid. 

See  Bill  op  Exceptions;  Evidence,  9;  New  Trial,  3;  Trespass. 

INTEREST. 

1.  Where  a  note  is  made  in  another  state,  interest  will  be  allowed  accord- 
ing to  our  laws,  where  there  is  no  averment  of  the  laws  of  the  foreign  state, 
or  that  interest  is  there  recoverable.    Forsyth  et  al.  v.  Baxter  et  al.,  12. 

2.  An  action  may  be  maintained  by  W.,  in  his  individual  name,  on  a  note 
payable  to  "W.,  school  commissioner,  and  agent  for  the  inhabitants  of  the 
county,  &c. ;"  and  such  suit  maj^  be  brought  by  petition  and  summons ;  and 
no  averment  is  necessary  to  enable  the  plaintiff  to  recover  the  rate  of  inter- 
est specified  in  the  note.    McConnel  v.  Thomas,  314. 
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3.  Interest  is  regarded  as  an  incident  to  the  debt;  and  is  given  in  the 
form  of  damages,  without  being  specially  claimed  in  the  declaration.   Ibid. 

See  Usury. 
INTERNAL  IMPROVEMENT.    See  Right  op  Way. 
JUDGMENT  AND  DECREE. 

1.  It  is  error  to  render  a  judgment  against  a  defendant  who  is  not  served 
with  process,  and  who  does  not  appear,  although  his  co-defendants  have 
been  regularly  summoned  and  pleaded  to  the  action,  and  judgment  is  ren- 
dered against  them  Merriweather  et  al.  v.  Smith,  31;  S.  P.^Ogdeti  et  nl., 
V.  Bowen,  34;  Hoxey  v.  Macoupin  County,  36;  Rider  et  al.v.  Alley ne,  475. 

2.  In  an  action  of  debt,  where  the  plea  of  nil  debet  was  filed,  together 
with  two  special  pleas,  and  upon  the  sustaining  of  the  demurrer  to  the 
special  pleas,  judgment  was  given  for  the  plaintifiE,  without  noticing  the 
plea  of  nil  debet:  Held,  that  the  judgment  was  erroneous,  and  should  be 
reversed,  and  the  cause  remanded,  with  directions  to  the  plaintiff,  to  take 
issue  upon  said  plea.    Merriweather  v.  Gregory,  52. 

3.  If  a  court  is  held  at  a  time  unauthorized  by  law,  all  its  judgments  and 
proceedings  of  such  term,  are  without  warrant  of  law,  and  consequently 
void.     Oalusha  v.  Butterfield  et  al.,  227. 

4.  Where  an  action  is  brought  against  several,  and  a  plea  is  filed  as  to 
one,  and  the  default  of  the  others  is  entered,  it  is  erroneous  to  take  final 
judgment  against  them  until  the  plea  is  disposed  of.  If  issue  is  joined  on  the 
plea,  the  proper  course  is  to  call  a  jury,  as  well  to  try  the  issue  joined,  as  to 
assess  the  damages  as  to  those  who  suffered  the  default.  Teal  v.  Russell 
et  al.,  321. 

5.  A  plaintiff  may  have  his  own  judgment  reversed.     Ibid.  > 

6.  Where  a  defendant  has  had  a  full  opportunity  to  make  his  defence  to 
an  action  at  law,  and  it  consisted  of  matters  cognizable  in  a  court  of  law, 
the  judgment  of  such  a  court  should  be  considered  final  and  conclusive, 
where  there  has  been  no  fraud  in  obtaining  it ;  and  a  court  of  equity  will 
not  disturb  it.    Armstrong  v.  Caldwell  et  al.,  420. 

7.  A  judgment  cannot  be  rendered  against  an  executor,  "to  be  levied  on 
the  goods  and  chattels,  rights  and  credits,  lands  and  tenements  of  the  testa- 
tor, in  the  hands  of  the  executor  to  be  administered."  Greenwood  v.  Spiller, 
504. 

8.  Judgment  can  only  be  rendered  against  the  goods  and  chattels  of  the 
testator,  in  the  hands  of  the  executor  to  be  administered.     Ibid. 

9.  In  entering  up  a  judgment  in  an  action  of  debt,  upon  an  appeal  or 
certiorari  bond,  the  judgment  should  be  for  the  penalty,  the  debt,  in  numero, 
to  be  discharged  by  the  payment  of  the  damages  actually  assessed,  either  by 
the  jury  or  the  clerk,  upon  the  breaches  assigned.  The  execution  issues 
for  the  debt,  with  the  endorsement  of  the  clerk  of  the  damages  assessed ; 
and  the  officer  can  collect  only  the  amount  so  assessed.  It  is  error  to  enter  up 
a  judgment  for  both  the  penalty  and  the  damages   McConnel  v.  Swailes,  572. 

10.  Where  a  suit  is  brought  against  several  joint  debtors,  and  all  are 
served  with  process,  judgment  must  be  recovered  against  all  or  none,  unless 
one  or  more  of  the  defendants  interpose  a  defense  which  is  personal  to  him- 
self, such  as  infancy  or  bankruptcy.     Ibid. 

11.  Where  process  is  served  on  two  defendants,  and  one  demurs  to  the 
declaration,  the  other  makes  no  appearance,  and  the  demurrer  is  overruled, 
and  damages  assessed  by  the  clerk  against  the  party  demurring,  and  judg- 
ment is  rendered  thereon  against  him  only,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  render  judgment  against  both 
defendants.     Ibid. 

See  Appeal;  Attachment,  1;.  Deed,  11;  Execution;  Justice  of  the 
Peace,  6,  7,  8;  Mortgage;  Petition  and  Summons,   6;  Replevin. 
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t.  The  same  averments  are  necessary  to  give  the  municipal  court  of  the 
city  of  Chicago  jurisdiction,  when  it  sends  its  process  to  a  foreign  county, 
that  would  be  requisite  in  a  like  case,  in  a  circuit  court.  Van  Horn  v.  Jones 
et  al.,  2. 

2.  An  averment  of  the  residence  of  the  plaintiff,  and  that  the  cause  of 
action  accrued,  or  that  the  contract  was  specifically  made  payable,  in  the 
county  where  suit  is  instituted,  is  necessary  where  process  is  sent  to  a  for- 
eign county.     Ibid. 

3.  The  act  abolishing  the  municipal  court  of  the  city  of  Chicago,  has  no 
application  to  a  case  where  process  is  sent  to  another  county.    Ibi^. 

4  An  affidavit  cannot  give  jurisdiction  to  a  court  to  send  its  process  out 
the  county;  the  jurisdiction,  if  it  exists,  must  appear  from  the  declaration. 
Shepard  v.  Ogden,  2«50. 

5.  A  declaration  in  assumpsit,  in  the  municipal  court  of  the  city  of  Chi- 
cago, in  a  case  where  process  is  served  upon  a  defendant  out  of  Cook  county, 
and  in  the  county  in  which  he  resides,  should  state  that  the  contract  was 
specifically  made  payable  in  the  county  of  Cook,  or  that  the  plaintiff  resides 
in  that  county,  and  the  cause  of  action  arose  therein.     Ibid. 

6.  The  general  statement  in  a  declaration,  under  a  mdeltcet,  that  on  a 
particular  day,  and  at  a  particular  place,  the  defendant  was  indebted  to  the 
plaintiff,  is  no  averment,  that  the  cause  of  action  arose  in  that  place.    Ibid. 

8.  Where  a  motion  was  made  to  quash  a  writ  on  the  ground  of  a  want 
of  jurisdiction  in  the  court  to  issue  it,  on  account  of  defects  in  the  declara- 
tion, and  the  plaintiff  asked  leave  to  amend  his  declaration,  which  was 
granted :    Held,  that  this  was  a  virtual  overruling  of  the  motion.     Ibid. 

9.  The  rule  that  a  plea  to  the  jurisdiction  of  the  court,  or  in  abatement, 
must  be  pleaded  at  the  return  term  of  the  process,  and  before  the  party  has 
entered  a  full  appearance  in  the  cause,  has  its  exceptions.  One  of  these 
exceptions  is,  where  the  declaration  is  not  filed  at  the  first  term.  In  that 
case  the  defendant  is  not  bound  to  plead  either  to  the  jurisdiction  or  in 
abatement,  until  the  plaintiff  is  in  a  situation  to  call  upon  him  for  a  plea. 
Ibid. 

10.  The  municipal  court  of  the  city  of  Chicago,  although  an  inferior 
court  according  to  the  constitution,  is  at  common  law,  a  superior  court  of 
general  jurisdiction,  although  limited  territorially.  The  rule  of  law  in  rela- 
tion to  courts  of  this  description  is,  that  jurisdiction  is  presumed,  unless  the 
contrary  expressly  appears;  and  that  by  appearing  and  pleading,  the  juris- 
diction is  admitted.  Vance  et  al.  v.  Funk  et  al,  264;  Hubbard  et  al.  v. 
Harris,  279;  Hunter  v.  Sherman,  544. 

11.  The  circuit  courts  are  not  inferior  courts,  in  the  common  law  sense 
of  that  term,  but  are  superior  courts  of  general  jurisdiction.  Beaubien  v. 
Brinckerhoff,  273. 

12.  In  relation  to  superior  courts,  or  courts  of  record,  the  law  is,  that 
nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court, 
but  that  which  specially  appears  to  be  so ;  and,  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior  court,  but  that 
which  is  expressly  alleged.     Ibid. 

13.  The  act  creating  the  municipal  court  of  the  city  of  Chicago,  and 
the  act  supplemental  thereto,  confer  on  the  municipal  court  concurrent  juris- 
diction with  the  circuit  courts,  in  all  matters  arising  within  the  county  of 
Cook ;  and,  therefore,  it  must  be  considered  a  superior  court ;  and  unless  the 
contrary  appears,  its  jurisdiction  will  be  presumed.     Ibid. 

14.  The  case  of  Key  v.  Collins,  does  not  conflict  with  the  present.  The 
doctrine  of  that  case  is,  that  a  circuit  court,  while  exercising  its  jurisdiction 
within  the  boundaries  of  the  county  where  it  is  held,  is  a  superior  court,  and 
its  jurisdiction  is  presumed;  but  if  it  extends  its  jurisdiction  extra-territo- 
rially,  its  jurisdiction  must  appear.     Ibid. 

15.  The  circuit  courts  are  courts  of  general  original  jurisdiction,  and  are 
exclusively  vested  with  jurisdiction,  in  civil  cases,  except  those  of  justices  of 
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the  peace,  whose  jurisdiction  is  limited  to  sums  of  one  hundred  dollars 
Brewster  et  al.  v.  Scarborough,  282 

16.  A  circuit  court  has  jurisdiction  in  civil  cases  over  all  transitory  actions, 
"where  the  defendant  comes  or  may  be  found  within  the  territorial  limits  of 
its  jurisdiction,  notwithstanding  he  maj'^  reside  without  or  bej^ond  it.     Ibid. 

17.  A  subsequent  agreement,  whether  verbal  or  written,  to  make  a  con- 
tract payable  at  a  specified  place,  does  not  confer  jurisdiction  on  the  circuit 
court,  to  award  its  process  to  a  different  county  from  that  in  which  the  court 
is  held.  Under  the  statute,  the  contract  is  an  entire  thing,  and  cannot  be 
made  at  different  times,  even  on  the  same  day.     Collins  v.  Robinson,  510. 

18.  Where  a  declaration  did  not  show  that  the  court  below  had  jurisdic- 
tion, and  upon  demurrer  to  a  plea  in  abatement  to  the  jurisdiction  of  the 
court,  the  court  below  decided  for  the  defendant,  and  dismissed  the  cause, 
refusing  permission  to  the  plaintiff  to  reply :  Held,  that  the  supreme  court 
would  not  investigate  the  regularity  of  the  proceedings  upon  the  plea  and 
demurrer. 

See  Courts,  6,  7,  8 ;  Justice  of  the  Peace. 
JURY  AND  JURORS.    See  Practice,  1. 

1.  In  an  action  by  a  commissioner  of  school  lands,  upon  a  note  made  to 
him  for  the  use  of  the  inhabitants  of  a  certain  township,  the  inhabitants  of 
that  township,  cannot  be  jurors.    Russell  et  al.  v.  Hamtlton,  57. 

2.  Where  the  court,  being  about  to  adjourn  for  the  daj%  directed  a  jury 
if  they  should  agree,  to  seal  up  their  verdict  and  deliver  it  to  the  clerk,  and 
then  disperse ;  and  the  jury,  shortly  after  the  court  adjourned,  sealed  up  a 
piece  of  paper  upon  which  was  written  that  they  could  not  agree,  and  handed 
it  to  the  clerk,  and  dispersed :  Held,  that  their  conduct  was  a  gross  violation 
of  their  duty.     White  et  al.  v.  Martin,  70. 

3.  In  the  same  case  the  jury  were  called  in  the  morning,  and  the  partie^ 
asked  whether  they  had  any  objection  to  their  returning  again  to  find  a  ver- 
dict The  plaintiff  said  he  had  not,  but  the  defendants  said  they  were  will- 
ing they  should  be  discharged,  as  they  were  the  best  judges  whether  they 
could  agree  or  not.  The  court  directed  the  jury  to  retire,  and  they  fouud  a 
verdict  for  the  plaintiff:  Reld,  that  the  proceedings  were  irregular,  on 
account  of  the  misconduct  of  the  jury,  and  that  the  judgment  must  be 
reversed,  and  the  cause  remanded.     Ibid. 

4.  Objections  to  the  mode  of  summoning  a  grand  or  petit  jury,  should  be 
taken  by  a  challenge  of  the  array,  or  by  motion  to  quash  the  indictment, 
founded  upon  affidavit  of  some  irregularity.  Such  objections  cannot  be 
incorporated  into  the  record  of  a  cause,  unless  raised  in  one  of  these  ways. 
Objections  of  this  nature  cannot  be  taken  on  a  motion  for  a  new  trial.  Stone 
v.  The  People,  328. 

5.  Where,  upon  a  trial  for  murder,  a  jury  was  empaneled,  and  the  trial 
of  the  cause  commenced,  and  a  part  of  the  witnesses  examined,  an  alien 
having  been  sworn  upon  the  jury  and  the  prosecuting  attorney,  upon  learn- 
ing the  fact  of  alienage,  (both  he  and  the  court  having  been  ignorant  of  that 
fact),  moved  that  the  juror  be  withdrawn  and  discharged,  and  that  a  new 
juror  be  sworn  in  his  place,  which  motion  was  granted:  Held,  thai  the  pro- 
ceedings were  regular.  Held,  also,  that  the  overruling  of  the  motion  of  the 
prisoner,  to  discharge  the  eleven  other  jurors,  was  not  erroneous.    Ibid. 

6.  The  enumeration  of  causes  for  summoning  a  new  grand  jury,  or  tales- 
man, in  the  act  relative  to  jurors,  ought  not  be  considered  as  abridging  the 
powers  possessed  by  the  circuit  court,  at  common  law ;  and  an  order  direct- 
ing the  empanelling  of  a  new  grand  jury,  after  the  discharge  of  a  former  one 
by  the  court,  is  a  proper  exercise  of  the  common  law  powers  of  the  court. 
Ibid. 

See  Right  of  Property;  Will,  1,  3. 
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1.  In  an  action  in  the  circuit  court,  by  an  administrator,  unless  the  defend- 
ant interposes  a  plea  that  the  plaintifl  is  not  administrator,  the  plaintiii's 
right  to  sue  in  that  character  is  admitted.  In  actions  before  justices  of  the 
peace,  the  proceedings  are  all  ore  te/ius;  and  consequently  the  plaintiff,  if 
an  administrator,  is  not  required  to  prove  that  he  is  entitled  to  sue  in  that 
character,  unless  it  is  objected,  on  the  trial,  that  he  is  not  administrator. 
Ballance  v.  Frisby  et  al.,  (55. 

2.  The  statute  requiring  the  parties  to  produce,  on.a  trial  before  a  justice 
of  the  peace,  all  their  claims  not  exceeding  the  jurisdiction  of  the  justice, 
precludes  the  plaintiff  from  exhibiting  other  and  different  claims,  in  the  cir- 
cuit court,  on  appeal,  than  those  produced  and  relied  on  before  the  justice. 
Brookbank  v.  Smith,  78. 

3.  If  the  words  "  State  of  Illinois,"  appear  in  any  part  of  a  summons,  it 
is  sufficient.  It  is  not  necessary  that  they  should  be  in  the  caption.  Harris 
V.  Jenks,  476. 

4.  Where  a  suit  was  dismissed  by  a  justice  of  the  peace,  because  the 
words  "  the  State  of  Illinois  "  were  omitted  in  the  summons,  and  on  appeal, 
the  circuit  court  allowed  the  summons  to  be  amended  by  inserting  those 
words :  Held,  that  there  was  no  error.     Ibid. 

5.  Where  a  justice  of  the  peace  entered  judgment  of  non-suit  against  a 
plaintifl,  when  the  defendant  prayed  a  judgment  in  bar,  and  he  afterwards 
erased  the  words  "  non-suit,"  at  the  request  of  the  defendant,  but  subsequently 
restored  them,  and  testified  that  he  intended  to  enter  a  judgment  of  non- 
suit: Held,  that  the  judgment  and  proceedings  were  no  bar  to  a  subsequent 
suit  for  the  same  cause  of  action.    Eldredge  et  al.  v.  Huntington,  538. 

Jurisdiction. 

6.  A  justice  of  the  peace  has  jurisdiction  of  a  suit  against  an  individual, 
for  a  breach  of  an  ordinance  of  an  incorporated  town,  prohibiting  the  sale  of 
ardent  spirits  without  a  license;  and  such  ordinance  is  not  repugnant  to  the 
constitution  of  the  United  States,  or  of  this  State,  and  such  a  suit  is  properly 
brought  in  thr  name  of  the  president  and  trustees.  King  et  al.  v.  Jackson- 
ville, 306. 

7.  A  justice's  jurisdiction  is  conferred,  by  statute;  and  in  its  exercise  he 
must  proceed  in  strict  conformity  with  the  manner  prescribed.  A  justice 
can  render  judgment  against  a  defendant  only  where  process  is  personally 
served  on  him,  or  he  appears  in  person  before  the  justice,  and  waives  pro- 
cess.   Evans  v.  Pierce  et  al,  469. 

8.  A  defendant  cannot  authorize  a  justice  to  render  judgment  against 
him,  by  sending  a  letter  to  such  justice,  requesting  him  to  enter  judgment 
against  the  defendant  in  favor  of  the  plaintifl,  for  an  amount  named  in  the 
letter,  although  the  defendant  expressly  state  that  he  waived  the  service  of 
process,  and  authorized  the  judgment.  A  judgment  obtained  under  such 
circumstances  is  not  only  voidable,  but  is  totally  void;  and  no  one  can 
acquire  any  benefit  or  right  under  it.     Ibid. 

9.  A  justice  of  the  peace,  under  the  act  of  March  2,  1833,  has  jurisdiction 
of  an  unliquidated  account  exceeding  $100,  but  reduced  below  that  sum  by 
fair  credits.    Harris  v.  Jenks,  476. 

See  Indictment. 

LANDLORD  AND  TENANT.    See  Corporation;  Lease;  Use  and  Occu- 
pation, 1. 

LEASE. 

1.  A  lease,  executed  by  the  "  Trustees  of  the  town  of  Chicago,"  without 
the  corporate  seal  is  void.    Kimie  v.  Chicago,  188. 

2.  A  plea  to  an  action  upon  a  note,  that  the  consideration  was  a  lease 
which  was  illegal,  null,  and  void  is  good.    Ibid. 


LEGISLATURE.    See  Constitution,  5,  6,  9. 
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LEX  LOCI.    See  Iktebest,  1 ;  Promissory  Note,  26,  37. 
LICENSE. 

1.  A  justice  of  the  peace  has  jurisdiction  of  a  suit  against  an  individual, 
for  a  breach  of  an  ordinance  of  an  incorporated  town,  prohibiting  the  sale  of 
ardent  spirits  without  a  license ;  and  such  ordinance  is  not  repugnant  to  the 
constitution  of  the  United  States,  or  of  this  State,  and  such  a  suit  is  properlj- 
broueht  in  the  name  of  the  president  and  trustees.  King  et  al.  v.  Jnckson- 
ville,  306. 

2.  A  penalty  imposed  by  an  ordinance  of  an  incorporated  town,  for  sell- 
ing liquor  without  license,  is  not  a  tax ;  nor  is  it  necessary  that  such  corpo- 
ration should  impose  a  fine  upon  the  individual  who  is  guilty  of  a  breach  of 
it,  before  suit  can  be  maintained  for  its  recoverv.  The  ordinance  itself  is 
sufficient.    Ibid. 

See  Pedler. 
LIENS.    See  Deed,  11 ;  Promissory  Note,  24. 
LIMITATION.    See  Constitution,  5,  9. 
LOST  NOTE.    See  Practice,  16, 17. 
MANDAMUS. 

1.  Where  a  judge  of  the  circuit  court  refused  to  sign  a  bill  of  exceptions 
tendered  to  him  upon  the  trial  of  a  cause,  but  signed  the  bill  of  exceptions 
after  amending  it,  by  striking  out  a  material  portion  of  the  bill,  the  supreme 
court  granted  a  writ  of  mandamus  to  compel  him  to  sign  the  bill  of  excep- 
tions as  originally  presented  to  him.    The  People  v.  Pearson,  203. 

2.  Where  an  alternative  writ  of  mandnmus  was  granted  to  a  judge  of  the 
circuit  court,  to  compel  him  to  assign  a  bill  of  exceptions,  and  the  writ  was 
delivered  to  the  judge,  but  not  returned  by  him,  the  supreme  court  granted 
a  peremtory  writ,  requiring  him  to  sign  the  bill  of  exceptions.     Ibid. 

3.  Where  a  judge  of  an  inferior  court  is  of  opinion,  that  a  bill  of  excep- 
tions, which  he  has  been  required,  by  an  alternative  writ  of  mandamus,  to 
sign  or  show  cause  for  not  signing,  is  objectionable,  or  contains  matter  which 
was  not  excepted  to,  or  the  same  is  untruly  or  incorrectly  stated  in  the  bill, 
he  should  return  the  causes  of  his  objections.  The  supreme  court  will  not 
compel  the  signing  of  a  bill  which  does  not  truly  state  the  facts  as  they 
occurred  on  the  trial.     Ibid. 

4.  The  signing,  sealing,  and  approving  of  a  bill  of  exceptions  is  a  minis- 
terial act,  and  the  supreme  court  will  compel,  by  writ  or  mandamvs,  a  judge 
of  a  circuit  court  to  sign  and  seal  a  bill  of  exceptions  taken  on  the  trial ;  but 
the  judge  must  determine  its  accuracy,  and  whether  it  correctly  recites  the 
points  made,  and  opinions  excepted  to;  and  if  it  correctly  sets  out  the  facts, 
he  must  sign  it.     Ibid. 

5.  Semhle,  That  the  practice  should  be  to  reduce  the  exceptions  to  the 
opinion  of  the  court  to  writing  during  the  progress  of  the  trial,  and  have  the 
bill  of  exceptions  completed  while  the  facts  are  fresh  in  the  minds  of  the 
court  and  parties.     Ibid. 

6.  Semhle,  That  a  party  has  a  right  to  have  all  of  the  facts connectedwith 
the  decision  of  the  court,  which  was  excepted  to,  included  in  his  bill  of 
exceptions ;  and  if  the  inferior  court  refuse  to  sign  a  bill  of  exceptions  con- 
taining all  of  the  facts,  the  court  will  compel  a  compliance  by  mandamus. 
Ibid. 

7.  Semble,  That  a  supreme  court  will  never  compel  an  inferior  courtto  do 
an  act  in  regard  to  which  the  inferior  court  is  vested  with  a  judicial  discre- 
tion.   Ibid. 

8.  Where  a  judgment  was  rendered  in  the  circuit  court  against  the  defend- 
ant, and  on  the  last  day  of  the  term  of  the  court  at  which  the  judgrnentwas 
rendered,  a  motion  was  made  to  set  it  aside,  and  grant  a  new  trial,  and, 
before  any  decision  was  had  on  the  motion,  the  court  adjourned ;  and  on 
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application  of  the  plaintiffs,  the  clerk  of  the  court  refused  to  issue  execution, 
because  the  motion  was  undecided ;  the  supreme  court  granted  an  alterna- 
tive mandamus,  requiring  the  clerk  to  issue  execution,  or  show  cause  for  his 
refusal.     The  People  v.  Cloud,  363. 
A  motion  for  a  peremptory  writ,  in  the  first  instance,  was  refused.     Ibid. 

9.  Where  a  sheriff  elect,  at  the  first  term  of  the  circuit  court  of  his  county, 
after  receiving  n  tice  of  the  receipt  of  his  commission  by  the  clerk,  pre- 
pared his  bond,  which  was  approved  by  the  court,  but  the  sheriff  did  not 
appear  in  person  and  offer  the  bond,  or  offer  to  take  the  oaths  of  ofilce, 
either  in  court,  or  before  the  clerk  during  the  continuance  of  the  term,  but 
presented  his  bond  to  the  clerk,  and  offered  to  take  the  oaths  of  oftice,  after 
the  adjournment  of  court,  but  before  the  expiration  of  thirty  days  from  the 
time  he  received  notice  of  the  receipt  of  his  commission,  and  the  clerk  then 
refused  to  receive  the  bond,  and  administer  to  him  the  oaths  of  office,  a 
writ  of  mandamus  was  awarded  to  compel  the  clerk  to  receive  the  bond,  and 
administer  the  oaths  of  office.     The  People  v.  Fletcher,  487. 

10.  Semble,  that  where  a  patent  has  been  improperly  issued  by  the 
auditor,  to  a  person  not  entitled  to  receive  the  same,  the  supreme  court  will 
not  compel  the  auditor,  by  mandamus,  to  issue  another.  The  People  v.  The 
Auditor,  568. 

11.  A  patent  cannot  be  set  aside  or  vacated,  upon  a  motion  for  mandamus 
against  the  auditor,  requiring  him  to  issue  another  patent  for  the  same  land. 
Ibid. 

See  Bill  of  Exceptions,  10. 

MARRIAGE.    See  Criminal  Law,  1,  2. 

MASTER.    See  Common  Carkier. 

MASTER  AND  SERVANT.    See  Minor ;  Trespass. 

MECHANICS'  LIEN. 

1.  A  petition  under  the  law  giving  a  lien  to  mechanics,  cannot  be  filed 
before  the  day  of  payment  stipulated  by  the  parties  has  arrived.  Until  the 
contract  is  completed,  and  payment  is  due,  there  can  be  no  cause  of  action. 
Kinney  v.  Hudaut,  473. 

MILL  AND    MILL  DAM. 

1.  There  can  be  no  doubt  that  every  flowing  back,  or  throwing  water 
upon  the  land  of  another,  is  such  an  act  as  entitles  the  individual  injured  to 
his  action ;  and  although  the  act  of  the  one  person  may  be  in  itself  lawful, 
yet,  if  in  its  consequences  it  necessarily  damages  the  property  of  another, 
the  party  occasioning  the  damage  is  liable  to  make  reparation  commensurate 
with  the  injury  he  has  caused.    Stout  v.  Mc Adams,  68. 

2.  He  who  first  occupies  a  site  and  constructs  a  mill  and  dam  upon  a 
stream,  does  not  thereby  acquire  any  right  whatever  to  overflow  the  land  of 
his  neighbor,  whether  his  neighbor  has  a  mill  or  not.    Ibid. 

MINOR. 

1.  In  an  action  by  a  minor,  for  work,  labor  and  services,  proof  that  the 
services  were  performed  under  an  indenture  of  apprenticeship,  is  a  good  bar 
to  the  action ;  and  a  deposition  of  witnesses,  proving  the  execution  of  such 
indenture  by  the  minor  and  his  father,  is  admissible  in  evidence.  Olney  v. 
Myers,  313. 

2.  The  voluntary  performance  of  services  by  a  minor,  under  an  indenture 
of  apprenticeship,  though  rendered  out  of  the  State,  where,  by  the  indenture, 
they  were  to  have  been  rendered,  would  not  entitle  the  plaintiff  to  remuner- 
ation therefor.    Ibid. 

MISTAKE.    See  Abatement,  2;  Chancery  18;  Practice,  30,  31,  32. 

MONEY  HAD  AND  RECEIVED.    See  Action,  3,  6. 

41.    Scam.    Vol.  2. 
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MORTGAGE. 

1.  A  plea  to  an  action  upon  a  promissory  note,  that  the  plaintiff  had 
obtained  judgment  upon  a  mortgage  executed  to  secure  the  payment  of  the 
same  debt  for  which  the  note  was  given,  is  bad  for  not  averring  that  the 
judgment  had  been  paid.    Bussell  et  al.  v.  Hamilton,  57. 

See  Chancery,  11, 12 ;  Scire  Facias,  1. 

MUNICIPAL  COURT.    See  Execution,  3 ;  Jurisdiction  ;  Process,  4. 

NEGLIGENCE.    See  Firing  Prairies. 

NEW  TRIAL. 

1.  An  exception  cannot  be  taken  to  the  opinion  of  the  circuit  court  ia 
granting  a  motion  for  a  new  trial ;  it  is  only  to  a  decision  overruling  and 
refusing  such  a  motion,  that  an  exception  can  be  taken.  Brookbank  v.  Smith, 
78. 

2.  To  induce  the  granting  of  a  new  trial,  there  should  be  strong  probable 
grounds  to  believe  that  the  merits  of  the  case  have  not  been  fully  and  fairly 
tried,  and  that  injustice  has  been  done.     Wheeler  v.  Shields,  3oO. 

3.  Where  the  court  has  given  improper  instructions  to  the  jury,  or  with- 
held such  as  are  legal  and  appropriate,  when  asked  for,  the  proper  course  to 
adopt  to  enable  the  court  to  correct  the  error,  and  do  justice  to  the  parties, 
is  for  counsel  to  apply  for  a  new  trial.    Evans  v.  Lohr,  514. 

4.  After  a  trial  on  the  merits,  the  reasons  for  disturbing  a  judgment  ren- 
dered on  a  finding  after  all  the  testimony  had  been  heard  by  the  court,  to 
which  a  decision  of  the  facts  as  well  as  the  law  were  submitted,  should  be 
very  strong  and  urgent.    Eldredge  et  al.  v.  Huntington,  o3b. 

See,  also,  Webster  et  al.  v.  Vickers,  296. 

5.  Where  a  cause  is  submitted  to  the  court  below  for  trial,  without  the 
intervention  of  a  jury,  the  decision  of  that  court,  upon  the  weight  and  effect 
of  the  evidence,  will  not  be  reversed,  unless  it  palpably  appear  that  the 
character  of  the  testimony  was  misconceived.  Harmon  et  al.  v.  Thornton, 
854. 

See  Bill  of  Exceptions,  9,  15;  Chancery,  3;  Criminal  La"W,  3; 
Instructions  ;  Practice,  in  supreme  court. 

NONSUIT.    See  Justice  of  the  Peace,  5;  Practice,  23,  25,  30,  31,  32; 
Trespass,  1. 

NOTE.    See  Evidence,  11, 12;  Promissory  Note. 

NOTICE. 

1.  The  English  practice,  requiring  a  party  to  give  notice  of  the  loss  or 
destruction  of  a  bill  or  note,  in  ordei  to  maintain  an  action  to  recover  its 
contents,  has  never  been  introduced  into  this  country.  Such  notice  is  not 
necessary.    Dormady  v.  State  Bank  of  Illinois,  244.  * 

See  Courts,  7 ;  Deed  ;  Promissory  Note,  18. 

OATH.    See  Elective  Franchise. 

OFFICE  AND  OFFICER. 

1.  Where  a  sheriff  or  other  officer  neglects  or  fails  to  return  a  fee  bill, 
execution  or  other  process,  the  practice  is,  in  the  first  instance,  to  take  a  rule 
against  him  to  return  the  same ;  that  it  is  irregular  to  issue  a  rule,  in  the  first 
instance,  to  show  cause  why  an  attachment  should  not  issue.  The  People  v. 
Needles,  361. 

2.  Held,  also,  that  an  affidavit  of  the  relator,  setting  forth,  "that  he 
transmitted  to  James  B.  Needles,  late  sheriff  of  Monroe  county,  for  collec- 
tion," the  fee  bills  and  executions,  was  sufficient  evidence  of  their  having 
come  to  the  hands  of  the  defendant,  upon  a  motion  for  a  rule  against  him, 
to  return  the  same.    Ibid. 

3.  To  an  action  of  replevin  for  taking  mules  and  horses,  being  the  prop- 
erty of  the  plaintiff,  out  of  his  possession,  the  defendant  avowed  the  taking 
by  virtue  of  a  writ  of  attachment,  which  was  delivered  to  him  as  sheriff  of 
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the  county  of  Morgan.  To  the  avowry  the  plaintiflE  pleaded  that  the  defend- 
ant was  not  sherili  on  the  day  of  the  issuing  of  the  attachment,  and  at  the 
time  of  the  levy  thereof.  The  defendant  demurred  to  the  plea :  Held,  that 
the  plea  was  bad,  because  it  attempted  to  put  in  issue  the  fact  whether  the 
defendant  was  sheriff  on  the  day  of  the  issuing  of  the  writ,  which  was 
wholly  immaterial.  If  the  defendant  was  sheriff  at  the  date  of  the  levy,  it 
was  sufficient.    James  et  al.  v.  Dunlap,  4^2. 

4.  The  presumption  is  that  a  public  officer  discharges  his  duty,  until  the 
contrary  is  shown.     The  People  v,  l^he  Auditor,  568. 

See  Constitution  ;  Sheriff. 

ONUS  PROBANDI.    See  Action,  4,  5. 

ORDINANCE.    See  License. 

PAYMENT. 

1.  Where  two  persons  are  jointly  indebted  to  a  third,  either  has  the  right 
to  pay  the  debt,  and  call  on  his  co-debtor  to  repay  his  moiety.  The  pay- 
ment may  be  proved  by  either  the  verbal  or  written  confession  of  the  person 
to  whom  the  payment  ought  to  be  made ;  and  his  receipt  is  prima  facie 
evidence  that  that  the  payment  has  been  made.    Ballance  v.  Frisby  et  al.,  G5. 

2.  The  law  is  well  settled,  that  where  a  debtor  makes  a  payment,  without 
specifying  to  what  debt  it  shall  be  applied,  the  creditor  has  a  right  to  select 
the  debt  on  which  he  will  give  the  credit.  MeFarland  et  al.  v.  Lewis  et.  al., 
347. 

PAROL  EVIDENCE.    See  Evidence  ;  Warranty. 

PARTITION. 

1.  There  can  be  no  doubt  of" the  power  of  the  circuit  court  to  disapprove 
of  and  set  aside  the  report  of  commissioners  of  partition.  Biggs  v.  Dickin- 
son et  al.,  4i>9. 

2.  Inequality  of  value,  as  well  as  inequality  in  quantity,  is  good  cause  for 
setting  aside  a  report  of  commissioners  of  partition;  and  such  inequality 
may  be  shown  by  affidavit.     I  bid. 

PARTNERSHIP  AND  PARTNERS. 

1.  In  an  action  by  Isaac  and  Jesse  Funk,  on  a  promissory  note  payable  to 
I.  and  J.  Funk,  it  is  unnecessary,  unless  a  mistake  in  the  names  is  pleaded 
in  abatement,  to  prove  the  Christian  names  of  the  payees.  Vance  et  al.  v. 
Funk  et  al,  204. 

2.  In  an  action  against  John  E.  Vance  and  Josiah  S.  Breese,  upon  a 
a  promissory  note  made  by  "J.  E.  Vance  &  Co.,"  no  evidence  was  given  of 
the  partnership  of  the  defendants,  except  that  a  witness  stated,  that  he  pre- 
sented the  note  to  Breese,  who  stated  that  the  demand  was  just,  and  that  he 
would  in  a  short  time  pay  it :  Held,  that  the  plea  of  non-assumpsit,  unless 
verified  by  affidavit,  under  the  statute,  did  not  put  in  issue  the  execution  of 
the  note  as  to  Vance,  and  that  the  confession  of  Breese  was  sufficient  for  the 
court  to  infer,  that  he  was  the  partner  of  Vance.    Ibid. 

3.  A  mistake  in  the  Christain  name  of  a  plaintiff  can  be  taken  advan- 
tage of  only  by  a  plea  in  abatement.  Salisbury  et  al.  v.  Oillet  et  al., 
290. 

4.  Where  an  action  was  brought  against  the  makers  of  a  note,  by  the 
payees,  who  were  described  in  the  note  by  the  name  of  their  firm,  "  Salis- 
bury &  Collins :"  Held,  that  it  was  not  necessary,  under  the  general 
issue,  to  prove  the  Christian  names  of  the  plaintiffs,  or  that  they  were  part- 
ners.   Ibid. 

5.  Where,  upon  the  trial  of  an  action  between  two  firms,  upon  a  note 
made  by  one  firm,  and  payable  to  the  other,  the  plaintiffs  produced  the  note 
in  evidence,  but  omitted  to  prove  the  copartnership  of  the  defendants ;  and 
thereupon  the  defendants  introduced  in  evidence  a  note  which  they  had  paid 
to  the  plaintiffs,  and  a  receipt  which  had  been  given  to  them  in  their  copart- 
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nership  name,  by  the  plaintiffs:     Held,  that  by  doing  so,  the  defendants 
admitted  their  partnership.    McFarland  et  al.  v.  Leiois  et  al-,  347. 

6.  The  law  in  relation  to  partnership  transactions  is  well  settled,  that  one 
partner  cannot  bring  an  action  of  assumpsit  against  his  late  copartner, 
unless,  upon  the  dissolution  of  the  copartnership,  the  partners  account 
together,  and,  a  balance  being  stated  in  favor  of  one,  the  other  expressly 
promises  payment.  The  balance  so  found  must  be  a  final  balance  of  all 
the  partnership  accounts ;  balances,  which  are  struck  preparatory  only  to  a 
final  account,  are  not  sufficient  to  form  the  subject  matter  of  an  action. 
Bamnport  v.  Gear  et  al.,  498. 

See  Chancery,  15,  16. 

PART  PERFORMANCE.    See  Fraud,  1,  3. 

PATENT.    See  Mandamus;  School  Lands. 

PEDIGREE.    See  Evidence,  29,  30. 

PEDLER. 

1.  To  sustain  an  action  instituted  to  recover  a  penalty  for  selling  clocks 
without  a  license,  it  is  necessary  to  prove  not  only  a  sale  of  clocks,  but  such 
a  sale  as  the  law  forbids ;  not  a  sale  by  a  citizen,  "  in  the  common  way  of 
deal,"  but  a  sale  by  one  obviously  a  pedler  in  such  traffic.  Bacon  v.  Wood, 
266. 

2.  The  isolated  fact  of  the  sale  of  two  clocks,  will  not  justify  the  infer- 
■  ence,  that  the  vendor  was  a  regular  pedler,  or  dealer  in  clocks,  in  violation 

of  the  law.    Ibid. 

PENALTY.    See  Judgment,  9;  License;  Pedler;  School  Fund;   Tres- 
pass. 

PETITION  AND  SUMMONS. 

l._  The  object  of  the  statute  of  Illinois  which  authorizes  suit  to  be 
instituted  by  petition  and  summons,  on  bonds  and  promissory  notes,  is  to 
enable  every  man  to  bring  his  own  suit.    Evans  v.  Landon,  54. 

2.  A  suit  by  petition  and  summons  will  lie  upon  a  note  to  which  the 
following  condition  was  annexed:  "The  above  sum  may  be  paid  in  good 
bank  paper;"  and  the  averment  in  the  petition,  "that  the  debt  remains 
unpaid,"  is  sufficient.     Ibid. 

3.  An  action  may  be  maintained  by  W.  in  his  individual  name,  on  a 
note  payable  to  "  W.,  school  commissioner,  and  agent  for  the  inhabitants  of 
the  county,  &c. ;"  and  such  suit  may  be  brought  by  petition  and  summons ; 
and  no  averment  is  necessary  to  enable  the  plaintiff  to  recover  the  rate  of 
interest  specified  in  the  note.    McGonnel  v.  Thomas,  314. 

4.  A  suit  by  petition  and  summons  will  lie  upon  a  note  under  seal ;  and 
such  note  is  correctly  described  in  the  petition,  as  a  bond.  Duncan  v.  McAffee, 
560. 

5.  The  description  of  a  defendant  in  a  suit  by  petition  and  summons,  as 
"  J.  M.  Duncan,  alias  James  M.  Duncan,''  is  sufficient.     Ibid. 

6.  In  an  action  of  debt,  by  petition  and  summons,  it  is  error  to  render 
verdict  and  judgment  for  damages.    Jackson  v.  Haskell,  565. 

See  Amendment,  1 ;  Process,  5. 
PLEADING, 

I.    Pleas,  &c. 
II,    Declaration. 
III.    Demurrer. 

I.    Pleas. 

1.  In  an  action  against  the  makers,  upon  a  promissory  note,  the  defend- 
ants pleaded  that  the  plaintiff  represented  to  them  that  he  was  the  owner 
in  fee  simple  of  a  certain  lot  of   land,  and  that  if  the  defendants  would 
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execute  the  note  declared  on,  he  would  make  a  good  and  perfect  title  to  said 
lot  of  land  as  soon  as  the  note  was  executed.  That  they  executed  the  note 
in  consideration  of  the  plaintiff's  promise  to  make  them  a  good  and  suf- 
ficient deed  for  said  lot  of  land ;  and  he  did  not,  at  the  time  of  making 
the  note,  or  at  any  time  thereafter,  make  a  good  and  sufficient  deed  for  said 
lot ;  and  in  truth  and  in  fact  he  had  no  title  whatever  to  the  same :  Held,  on 
demurrer  to  the  declaration,  that  the  plea  was  bad  for  duplicity:  Held,  also, 
that  it  was  doubtful  whether  the  defendants  did  not  base  their  allegation 
that  the  plaintiff  did  not  execute  a  good  and  sufficient  deed  for  the  lot, 
because  he  had  no  title  to  convey.    Merriweather  v.  Smith,  31. 

Semble,  That  if  a  deed  of  any  kind  had  been  executed,  it  should  have 
been  distinctly  set  forth  in  the  plea,  and  if  it  contained  no  covenants  of 
title,  then,  in  the  absence  of  fraud,  the  question  of  title  would  have  been  at 
the  risk  of  the  grantee ;  and  if  the  covenants  of  title  were  inserted  in  the 
deed,  it  would  have  been  incumbent  on  the  grantee  to  have  relied  on  them. 
Ibid. 

3.  In  an  action  of  debt,  where  the  plea  of  nil  debet  was  filed  together  with 
two  special  pleas,  and  upon  the  sustaining  of  the  demurrer  to  the  special 
pleas,  judgment  was  given  for  the  plaintiff,  without  noticing  the  plea  of 
nil  debet:  Held,  that  the  judgment  was  erroneous,  and  should  be  reversed, 
and  the  cause  remanded,  with  directions  to  the  plaintiff  to  take  issue 
upon  said  plea.     Merriweather  v.  Gregory,  53. 

4.  To  an  action  upon  a  promissory  note,  by  the  assignee,  against  the 
maker,  the  defendant  pleaded  two  special  pleas"  in  bar:  I.  That  the  note 
was  given  in  consideration  of  a  pretended  sale  of  a  tract  of  land  to  the 
defendant,  by  the  payee  of  the  note,  who  alleged  at  the  time  the  note  was 
given,  that  he  was  the  rightful  owner  of  the  said  land,  and  had  a  clear  and 
perfect  title  to  the  same,  whereas,  in  fact,  said  payee  had  no  title  to  said 
land  or  right  to  sell  it ;  and  that  the  assignee  had  notice  of  these  facts  at  the 
time  the  note  was  transferred  to  him.    ibid. 

5.  2.  That  the  said  note  was  executed  under  the  following  circumstances : 
The  payee  of  said  note  represented  to  the  defendant,  that  he  and  one  Smith 
jointly  owned  a  steam  mill  and  three  acres  of  land  on  which  said  mill  was 
erected,  and  that  a  good  and  perfect  title  in  fee  simple  to  said  property  was 
vested  in  said  Smith,  and  that  they  had  full  power  and  authority  to  sell  and 
convey  the  same,  and  that  if  the  defendant  would  execute  the  said  note,  the 
payee  would  cause  a  good  and  perfect  title  to  said  property  to  be  vested  in 
the  defendant,  upon  his  executing  the  note ;  and  that,  relying  upon  said 
promises  and  representations,  and  in  consideration  thereof,  he  made  said 
note.  That  said  paj^ee  did  not  cause  said  title  to  be  made  to  the  defendant, 
nor  did  he  and  said  Smith  jointly  own  said  mill  and  lands,  nor  had  they 
good  right  and  authority  to  sell  and  convey  the  same,  nor  had  said  Smith 
any  title  to  said  property,  and  the  plaintiffs  well  knew  said  note  was  exe- 
cuted for  the  consideration  aforesaid,  at  the  time  said  note  was  assigned  to 
him :  Held,  that  these  pleas  were  bad,  because,  from  them,  it  was  uncertain 
whether  the  land  was  or  was  not  conveyed  to  the  defendant;  and  that  the 
pleas  were  double.     Ibid. 

6.  Non  est  factum  may  be  pleaded  to  an  action  on  a  promissory  note, 
though  the  plea  be  not  verified  by  affidavit.  Russell  et  al.  v.  Hamil- 
ton, 57. 

7.  A  plea  to  an  action  upon  a  promissory  note,  that  the  plaintiff  had 
obtained  judgment  upon  a  mortgage  executed  to  secure  the  payment  of  the 
same  debt  for  which  the  note  was  given,  is  bad  for  not  averring  that  the 
judgment  had  been  paid.     Ibid. 

8.  Where  the  record  of  a  cause  stated  that  the  court  sustained  the 
demurrer  to  the  first  plea  of  the  defendant,  and  that  after  replication  filed 
to  the  fifth  and  sixth  pleas,  "issues  were  joined  by  agreement  of  parties 
and  the  cause  submitted  to  a  jury:  Held,  that,  by  this  agreement,  the  parties 
must  be  considered  as  waiving  all  objections  to  the  form  of  the  pleadings 
on  either  side ;  and  hence  the  accuracy  of  the  decision  on  the  demurrer  to 
the  plea  could  not  be  assigned  for  error.    Lincoln  et  al.  v.  Cook,  6'2. 

9.    A  plea  to  an  action  upon  a  promissory  note,  given  for  certain  lands 
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alleged  that  the  plaintifE  had  no  good  and  indefeasible  estate  in  the  lands 
of  which  he  represented  himself  seized,  and  who  also  averred  that  he  had 
a  wife  who  was  entitled  to  dower  out  of  the  estate  in  the  lands  of  which  the 
plaintifE  was  seized,  contrary  to  his  representation  that  he  had  no  wife  in 
being :  Held,  that  these  were  inconsistent  averments,  and  the  plea  was  bad 
for  duplicity.     Wann  v.  AlcOoon,  77. 

10.  A  plea  to  an  action  upon  a  promissory  note,  alleging  that  the  consid- 
eration of  note  was  certain  lands,  in  relation  to  which  the  plaintiff  made 
certain  false  and  fraudulent  representations,  which  induced  the  defendant 
to  purchase  the  same,  is  defective,  unless  it  sets  forth  a  particular  descrip- 
tion of  the  lands.    Ibid. 

11.  Where  a  demurrer  to  a  declaration  is  overruled,  if  the  defendant 
wishes  to  plead  over,  he  should  ask  leave  to  withdraw  his  demurrer,  and  tile 
a  plea.  The  granting  or  refusing  such  a  motion  rests  in  the  the  discretion 
of  the  court.     Conradi  etal.  v.  Evans  et  al.,  186. 

12.  It  is  not  error  for  the  court  to  strike  from  the  files  a  plea,  filed  with- 
out leave,  after  a  defendant's  demurrer  has  been  overruled.     Ibid. 

13.  A  plea  to  an  action  upon  a  note,  that  the  consideration  was  a  lease 
which  was  illegal,  null,  and  void,  is  good.    Kimie  v.  Chicago,  188. 

14.  A  party,  to  avail  himself  of  the  statute  of  frauds,  must  plead  it,  or 
rely  on  it  in  some  form.     Thornton  v.  Heirs  of  Henry,  2i. 

15.  Under  the  plea  of  non  cepit,  in  an  action  of  replevin,  the  title  to  the 
property  in  controversy  is  not  put  in  issue.  The  only  question  to  be  tried 
by  jury,  is  the  taking  of  the  property  by  the  defendant,  as  alleged  by  the 
plaintiff.     Galusha  v.  Butterfield  et  al.,  227. 

16.  Where  the  plaintiff  alleged  in  his  declaration,  in  an  action  of  cove- 
nant, that  the  plaintiff  and  the  defendants,  a  corporation  by  the  name  of  the 
Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal,  "  entered  into 
certain  articles  of  agreement,  sealed  with  the  seal  of  the  plaintiff,  and  sealed 
by  the  said  defendants,  by  W.  B.  Archer,  acting  commissioner  of  the  said 
board,"  and  then  set  out  the  agreement  inhcec  verba,  and  alleged  a  performance 
of  the  same  on  the  part  of  the  plaintiff;  to  which  the  defendants  pleaded  non 
est  factum,  without  verifying  the  plea  by  affidavit :  Held,  that  the  power  of 
the  defendants  to  make  the  contract,  could  not  be  questioned  under  the 
pleadings,  and  that  the  plaintiff  might  prove,  by  parol,  the  execution  of  the 
contract.     Holcomh  v.  Illinois  and  Michigan  Canal,  231. 

17.  An  action  of  trespass  m  et  armis,  the  defendant  having  filed  pleas 
of  not  guilty,  and  son  assau't  demesne,  at  a  subsequent  term,  offered  to  file  a 
plea  of  accord  and  satisfaction,  which  the  court  refused  to  permit  to  be  filed, 
because  the  truth  of  the  plea  was  not  verified  by  affidavit :  Held,  that  such 
refusal  was  erroneous.    Robinson  v.  Burkell,  278. 

18.  A  plea  of  matters  happening  since  the  last  continuance  of  the  cause, 
known  as  the  plea  of  puis  darrein  continuance,  may  be  filed  at  any  time 
before  trial.     Ibid. 

19.  Where  the  return  of  an  officer  to  a  summons  is  defective,  appear- 
ance and  pleading  in  chief  cures  the  defect.     Vmice  et  al.  v.  Funk  et  al.,  264. 

20.  Where  an  action  is  brought  against  several,  and  a  plea  is  filed  as  to 
one,  and  the  default  of  the  others  is  entered,  it  is  erroneous  to  take  final 
judgment  against  them,  until  the  plea  is  disposed  of.  If  issue  is  joined  by 
the  plea,  the  proper  course  is  to  call  a  jury,  as  well  to  try  the  issue  joined, 
as  to  assess  the  damages  as  to  those  who  suffered  the  default.  Teal  v.  Bus- 
sell  et  al.,  321. 

21.  A  plaintiff  may  have  his  own  judgment  reversed.    Ibid. 

22.  Where  the  defendants  in  an  action  stipulate  to  let  judgment  go  by 
default,  if  either  of  them  files  a  plea,  it  is  a  violation  of  the  stipulation,  and 
consequently  a  nullity,  and  should  be  set  aside.    Ibid. 

23.  In  an  action  of  covenant  to  recover  the  price  stipulated  for  building 
a  mill  dam,  which  the  plaintiff  covenated  to  fill  in  with  "  rock  and  gravel," 
in  a  proper  manner,  so  as  to  keep  the  dam  safe  and  tight,  the  plaintiff,  in 
his  declaration,  alleged  that  the  defendant  directed  what  "rock  and  gravel" 
should  be  used,  and  that  the  same  were  used,  and  the  dam  made  as  close  and 
tight  as  it  could  be  made  with  such  materials.    The  defendant  pleaded  that 
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he  did  not  designate  the  materials,  and  direct  them  to  be  put  into  the  dam. 
Upon  this  plea  issue  was  taken.  Upon  the  trial,  the  defendant  moved  the 
court  to  instruct  the  jury  that  said  issue  was  immaterial,  and  to  be  disre- 
garded by  them,  which  the  court  refused :  Held,  that  the  refusal  was  cor- 
rect.   McKee  v.  Brandon,  344. 

24.  In  an  action  of  covenant,  where  the  declaration  alleged  an  extension 
of  time  for  the  performance  of  the  contract,  and  issue  was  taken  upon 
the  allegations  in  the  defendant's  pleas,  that  the  defendant  did  not  extend 
the  time  for  the  performance  of  the  contract,  and  that  the  contract  was  not 
performed  within  the  time  of  extension:  Held,  that  under  these  pleas 
the  defendant  admitted  that  the  plaintiff  had  performed  his  covenant  in  all 
respects,  except  as  to  the  extending  the  time  of  performance.     Ibid. 

25.  The  refusal  of  a  motion  to  file  an  amended  plea,  upon  the  sustaining 
of  a  demurrer  to  a  prior  plea,  cannot  be  assigned  for  error.  The  granting 
or  refusing  an  application  to  file  an  amended  plea,  is  a  matter  of  discretion 
in  the  judge,  before  whom  the  cause  is  pending,  and  his  decision  is  conclu- 
sive. Lansing  v.  Birge,  375. 

26.  A  plea  of  justification  for  several  defendants,  in  an  action  of  tres- 
pass, must  be  sustained  as  to  the  whole,  or  none ;  under  it  a  part  cannot  be 
acquitted,  and  a  part  convicted.     Gleason  et  al.  v.  Edmunds,  451. 

27.  Where  a  declaration  contained  counts  upon  a  promissory  note,  and 
also  the  common  money  counts,  and  the  defendants  pleaded  the  general  issue 
to  the  whole  declaration,  and  special  pleas  setting  up  a  defense  against  the 
note,  without  stating  that  the  special  pleas  were  to  the  counts  on  the  note : 
Held,  on  general  demurrer  to  the  replication  to  the  special  pleas,  that  inas- 
much as  the  whole  declaration  was  answered  by  the  plea  of  the  general 
issue,  the  special  pleas  would  be  considered  as  intended  only  to  apply  to  the 
counts  on  the  notes.    Holhrook  et  al.  v.   Vibbard  et  al.,  467. 

28.  To  an  action  of  replevin  for  taking  mules  and  horses,  being  the  prop- 
erty of  the  plaintiff,  out  of  his  possession,  the  defendant  avowed  the  taking 
by  virtue  of  a  writ  of  attachment,  which  was  delivered  to  him  as  the  sheriff 
of  the  county  of  Morgan.  To  the  avowry  the  plaintiff  pleaded  that  the 
defendant  was  not  sheriff,  on  the  day  of  the  issuing  of  the  attachment, 
and  at  the  time  of  the  levy  thereof.  The  defendant  demurred  to  the  plea: 
Held,  that  the  plea  was  bad,  because  it  attempted  to  put  in  issue  the  fact 
whether  the  defendant  was  sheriff  on  the  day  of  the  issuing  of  the  writ, 
which  was  wholly  immaterial.  If  the  defendant  was  sheriff  at  the  date  of 
the  levy,  it  was  sufficient.    James  et  al.  v.  Danl<(p,  483. 

29.  Issues  were  joined  in  an  action  for  slander,  upon  a  plea  of  "  not 
guiltj^,"  and  of  the  statute  of  limitations,  and  the  plaintiff  amended  her 
declaration,  and  thereupon  the  defendants  pleaded  not  guilty,  and  the 
statute  of  limitations  to  the  amended  decla,ration,  and  the  plaintiff  took 
issue  upon  the  first  plea,  and  replied  to  the  second,  that  the  words  were 
spoken  within  a  year.  To  this  replication  the  defendant  demurred.  On  the 
demurrer  being  called  up  for  argument,  the  court  directed  the  parties  to  go 
to  trial  upon  the  issues  already  made :  Held,  that  the  decision  of  the  court 
was  correct,  as  it  would  have  consumed  time  uselessly  to  have  heard  an 
argument  on  the  demurrer.     Russell  et  al.  v.  Martin,  494. 

30.  A  part  failure  of  consideration  cannot  be  given  in  evidence,  under  the 
general  issue,  and  notice  of  a  set-off,  or  of  an  entire  failure  of  considera- 
tion.    Swain  et  al.  v.  Cawood,  507. 

31.  Where  a  declaration  did  not  show  that  the  court  below  had  juris- 
diction, and  upon  demurrer  to  a  plea  in  abatement  to  the  jurisdiction  of  the 
court,  the  court  below  decided  for  the  defendant,  and  dismissed  the  cause, 
refusing  permission  to  the  plaintiff  to  reply :  Held,  that  the  supreme  court 
would  not  investigate  the  regularity  of  the  proceedings  upon  the  plea  and 
demurrer.    Collins  v.  Robinson,  510. 

32.  Where  a  demurrer  to  a  plea  in  abatement  is  sustained,  if  the  defend- 
ant files  a  plea  in  bar,  he  thereby  waives  his  plea  in  abatement.  Delahay  v. 
Clement,  576. 

See  Abatement;  Demurrer;  Ejectment;  Immaterial  Issue;  Jdbis- 
DiCTiON ;  Pbomissory  Note,  1,  2,  3,  4,  5,  22,  23,  24,  25,  28,  31. 
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II.  Dedaratian. 

1.  In  an  action  upon  an  arbitration  bond,  it  i3  no  objection  to  the  declara- 
tion, that  it  does  not  show  that  the  bond  was  executed  by  both  parties,  or 
that  a  counter  bond  was  executed.     Cole  v.  Chapman,  35. 

3.  Where  the  action  is  upon  an  arbitration  bond,  it  is  not  only  necessary 
to  show  that  the  award  was  made  in  pursuance  of  the  condition  of  the  bond, 
and  that  the  defendant  has  not  complied  with  the  award.  But  the  rule  is 
different  where  the  defendant  submits  to  the  award  of  the  arbitrators  by 
bond,  and  the  action  is  on  the  award  itself.  In  that  case  it  is  necessary  to 
state  in  the  declaration  a  mutual  submission;  because  the  award,  which  is 
the  foundation  of  the  action,  being  the  determination  of  a  third  person 
between  two  others,  who  submit  their  differences  to  his  decisiou,  it  is  the 
submission  which  creates  the  obligation  to  abide  by  that  determination ;  and 
in  that  case  it  is  not  sufficient  to  state  in  the  declaration  that  the  defendant 
by  bond  submitted  himself  to  the  award  of  the  arbitrators.     Ibid. 

3.  The  twenty  per  centum  interest  given  by  the  statute  against  a  bor- 
rower of  a  portion  of  the  school  fund,  for  a  failure  to  pay  the  same 
promptly,  is  a  penalty,  and  cannot  be  recovered  in  an  action  on  the  note 
given  for  the  money  loaned,  unless  there  is  an  averment  of  the  forfeiture  of 
the  penalty  in  the  declaration.    Eusseil  et  al.  v.  Hamilton,.,  57. 

4.  The  declaration,  in  an  action  of  trespass  on  the  case,  stated,  that  the 
plaintiffs  made  a  contract  with  the  defendant,  to  slaughter  and  dress  for 
him  two  hundred  and  eighty  hogs,  at  the  usual  price  for  such  labor  and  to 
commence  the  work  on  a  given  day,  and  that  the  defendant  agreed  to  furnish 
them  the  hogs  at  their  slaughter-house,  on  such  day ;  and  that  the  plaintiffs, 
on  the  day  mentioned,  undertook  and  entered  upon  the  fulfilling  their  part 
of  the  contract,  by  hiring  laborers,  building  fires,  raising  steam,  preparing 
tools,  burning  a  large  quantity  of  wood,  aud  making  divers  other  material 
and  expensive  arrangements  to  perform  their  part  of  the  contract ;  and  that 
they  had  been  put  to  great  expense  and  inconvenience  and  damage  in  con- 
sequence of  the  same.  It  further  alleged,  that  though  a  notice  and  re- 
quest to  the  defendant  to  furnish  the  hogs  were  made,  he  did  not  furnish 
the  same,  nor  had  he  paid  the  plaintiffs  for  their  trouble,  expenses,  &c.  At 
the  end  of  the  declaration,  $200  damages  was  laid.  On  special  demurrer, 
and  on  motion  in  arrest  of  judgment,  the  declaration  was  held  to  be  good: 
Held,  that  the  decision  was  correct.    Ellett  v.  Todd  et  al.,  3l5. 

5.  Where  the  plaintiff  declares  upon  a  special  contract,  there  is  no  rule 
better  settled,  than  that  the  proof  aud  the  allegations  in  the  declaration  must 
correspond.    Mastin  v.  Toner  ay,  216. 

6.  Where  a  declaration  alleged  that  J.  11.  &  Co.,  together  with  B.  C.  Jr., 
endorsed  the  note  to  the  plaintiffs,  and  the  note,  when  produced  iu  evidence, 
showed  the  blank  endorsements  of  J.  H.  &  Co.,  and  B.  C.  Jr. :  Held,  that 
there  was  no  variance.     Oillhnm  v.  State  Bank  of  Illinois,  247. 

Quere,  Whether  the  allegation  in  the  declaration  would  have  been  bad'on 
a  demurrer  to  the  declaration.    Ibid. 

7.  The  general  statement  in  a  declaration,  under  a  mdelicit,  that  on  a 
particular  day,  and  at  a  particular  place,  the  defendant  was  indebted  to  the 
plaintiff,  is  no  averment  that  the  cause  of  action  arose  in  that  place.  Shepard 
V.  Ogden,  259. 

8.  A  declaration  against  the  assignors,  upon  an  assigned  promissory 
note,  that  sets  out  the  making  and  endorsing  of  the  note,  and  that  the 
makers  were  insolvent  when  the  note  became  due,  is  sufficient.  Harmon  et 
al.  v.  Tliornton,  355. 

9.  A  declaration  by  an  assignee  against  an  assignor  of  a  promissory  note, 
which  alleges  the  entire  insolvency  of  the  maker ;  and  that  the  institution 
of  a  suit  at  law  to  recover  the  amount,  at  the  time  the  note  became  due, 
would  have  been  unavailing,  is  good  and  sufficient.  Cowles  et  al.  v.  Litch- 
field, 360. 

See  Amendment, 3,  4 ;  Bank ;  Chancery;   Corporation;   Ejectment; 
Jurisdiction  ;  Petition  and  Summons  ;  Pleas,  16,  27,  28,  31 ;  Replevin  ; 
•    Scire  Facias. 
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III.  Demurrer. 

1.  The  defendant,  after  a  demurrer  to  his  pleas  had  been  sustained,  by- 
asking  leave  to  plead,  and  filing  additional  pleas,  waives  his  first  pleas,  and 
cannot  assign  for  error  the  decision  the  court  in  relation  to  them.  Ho,  also, 
by  filing  a  rejoinder  to  a  replication  which  he  has  demurred  to,  and  which 
has  been  sustained,  he  virtually  waives  and  withdraws  his  demurrer.  Waicii 
V.  McOoon,  77. 

2.  The  practice  is  well  settled,  that  a  defendant  by  filing  a  plea  to  a 
declaration,  waives  an  antecedent  demurrer.  But  where  a  plea  is  relied 
upon  as  a  waiver,  it  shoidd  be  set  out  in  the  record.  The  mere  allegation  in 
the  record,  that  issue  was  joined,  is  not  suflicient.    NyeY.  Wright,  223. 

3.  Where  the  record  showed  that  a  demurrer  had  been  filed,  in  the  court 
below,  by  a  defendant,  and  the  plaintiff  had  joined  in  demurrer :  Held,  that 
it  was  error  in  the  court  below  to  proceed  with  the  cause,  and  submit  it 
to  a  jury,  uiDon  its  merits,  without  having  first  disposed  of  the  demurrer. 
Ibid. 

4.  Where  the  demurrer  of  the  plaintiff  to  the  pleas  of  the  defendant,  is 
sustained  as  to  a  part  of  them,  and  no  decision  is  had  as  to  the  others,  it  is 
error  in  the  court  to  submit  the  cause  to  the  jurj%  and  render  judgment  on 
the  verdict,  without  disposing  of  the  demurrer  as  to  the  latter.  Weaiherford 
V.   Wilson,  2.56. 

5.  Where  the  demurrer  of  the  plaintiff  to  the  pleas  of  the  defendant  is 
overruled,  the  court  should  render  judgment  for  the  defendant,  unless  the 
plaintiff  obtain  leave  to  withdraw  his  demurrer  and  reply.     Ibid. 

ti.  Semble,  That  the  filing  of  a  replication  tendering  an  issue  where 
the  similiter  is  not  signed,  does  not  cure  the  irregularity,  unless  leave  be 
obtained  to  withdraw  the  demurrer  and  reph'.     Ibid. 

7.  Upon  the  overruling  of  a  demurrer  to  a  declaration,  if  the  defend- 
ant pleads  over,  he  thereby  waives  his  demurrer,  and  all  objections  to  the 
declaration.    Harmon  et.  al.  v.  Thornton,  355. 

8.  Where  a  general  demurrer  is  filed  to  a  declaration  containing  several 
counts,  if  either  of  the  counts  are  good,  the  demurrer  must  be  overruled. 
Cowles  et.  al.  v.  Litchjkld,  360. 

See  Chancery  ;  Interest  ;  Judgment,  11 ;  Pleading — Declaration — Pleas, 
3,  8,  11,  12,  25,  27,  29,  31,  32. 

POSSESSION.    See  Assignment,  1,  2 ;  Ejectment,  3,  4,  5 ;  Fraud  ;  Promis- 
sory Note,  9,  10. 

POWERS.     See  Constitution. 

PRACTICE. 

I.    In  Circuit. 

II.    In  Supreme  Court. 

I.    In  Circuit  Court. 

1.  On  a  trial  of  the  right  of  property  in  the  circuit  court,  the  jurors  need 
not  sign  the  verdict ;  they  are  only  required  to  sign  the  verdict  where  the 
trial  is  had  before  the  ministerial  oflicer.    Harrison,  v.  Singleton,  22. 

2.  Where  an  action  of  trespass  is  brought  against  two,  and  the  evidence 
shows  that  only  one  of  the  defendants  is  guilty,  the  proper  course  to  be  pur- 
sued by  the  defendant  against  whom  no  offense  is  proved,  is  to  move  the 
court  to  instruct  the  jury  to  render  a  verdict  in  his  favor,  or  that  the  jury 
can  find  one  guilty  and  acquit  the  other.  It  is  not  error  for  the  court,  in 
such  case,  to  refuse  to  instruct  the  jury  to  find  for  the  defendants,  as  in  case 
of  a  non-suit.  It  is  manifestly  more  discreet  to  leave  the  jury  to  decide  on 
the  nature  of  the  conduct  of  the  defendants,  and  what  participation  each 
had  in  the  acts  charged  in  the  declaration.    Owens  et.  al.  v.  Derby,  28. 

3.  It  is  error  to  render  a  judgment  against  a  defendant  who  is  not  served 
with  process,  and  who  does  not  appear,  although  his  co-defendants  have  been 
regularly  summoned  and  pleaded  to  the  action,  and  judgment  is  rendered 
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against  them.    Merrtweather  et.  al.  \.  Smith,  31 ;  S.  P.,  Ogden  et.  al.  v.  Bowen^ 
84;  Ruxey  v.  Macoupin  County,  36. 

4.  Where  the  record  of  a  cause  stated  that  the  court  sustained  the  de- 
murrer to  the  first  plea  of  the  defendant,  and  that  after  replication  filed  to  the 
fifth  and  sixth  pleas,  "  issues  were  joined  by  agreement  of  parties,  and  the 
cause  submitted  to  a  jury:"  Held,  that,  by  this  agreement,  the  parties  must 
be  considered  as  waiving  all  objections  to  the  form  of  the  pleadings  on 
on  either  side ;  and  hence  the  accuracy  of  the  decision  on  the  demurrer  to 
the  plea,  could  not  be  assigned  for  error.    Lincoln  et.  al.  v.  Cook,  62. 

5.  Where  the  court,  being  about  to  adjourn  for  the  day,  directed  a  jury, 
if  they  should  agree,  to  seal  up  their  verdict  and  deliver  it  to  the  clerk,  and 
then  dispierse ;  and  the  jury  shortly  after  the  court  adjourned,  sealed  up  a 
piece  of  paper  upon  which  was  written  that  they  could  not  agree,  and 
handed  it  to  the  clerk,  and  dispersed :  Held,  that  their  conduct  was  a  gross 
violation  of  their  duty.     White  et.  al.  v.  Martin,  70. 

6.  In  the  same  case,  the  jury  were  called  in  the  morning,  and  the  parties 
asked  whether  they  had  any  objection  to  their  returning  again  to  find  a  verdict. 
The  plaintiff  said  he  had  not,  but  the  defendants  said  they  were  willing  they 
should  be  discharged,  as  they  were  the  best  judges  whether  they  could  agree 
or  not.  The  court  directed  the  jury  to  retire,  and  they  found  a  verdict  for 
the  plaintiff :  Held,  that  the  proceedings  were  irregular,  on  account  of  the 
misconduct  of  the  jury,  and  that  the  judgment  must  be  reversed,  and  the 
cause  remanded,     ibid. 

7.  Where  a  defendant  was  arrested  upon  a  capias  ad  respondendum 
issued  upon  an  insufficient  affidavit,  and  gave  bail,  and  upon  motion  to  dis- 
miss the  suit  on  that  account,  the  court  directed  the  bail  bond  to  be  cancelled 
and  that  the  motion  to  dismiss  be  overruled,  and  that  the  defendant  be  ruled 
to  plead.  Held,  that  the  court  did  not  err  in  refusing  to  dismiss  the  suit, 
and  that  the  capias  stood  in  the  nature  of  a  summons ;  and  the  arrest  being 
equivalent  to  a  service  of  a  summons,  the  defendant  was  bound  to  appear 
and  answer  the  declaration.     Wann  v.  McOoon,  77. 

8.  Where  a  demurrer  to  a  declaration  is  overruled,  if  the  defendant 
wishes  to  plead  over,  he  should  ask  leave  to  withdraw  his  demurrer,  and  file 
a  plea.  The  granting  or  refusing  such  a  motion  rests  in  the  direction  of 
the  court.     Conradi  et  al.  v.  Evans  et  al.,  186. 

9.  It  is  not  error  for  the  court  to  strike  from  the  files  a  plea,  filed  with- 
out leave,  after  a  defendant's  demurrer  has  been  overruled.    Ibid. 

10.  Where  an  action  of  assumpsit  was  commenced,  and  ten  days  before 
the  next  term  of  the  court,  a  declaration  was  filed  in  the  clerk's  office,  but 
no  copy  of  the  account  or  instrument  declared  on,  was  filed  with  the 
declaration,  and  no  such  copy  of  the  account  or  instrument  was  subsequently 
filed ;  and,  at  the  second  term  of  the  court,  the  cause  was  dismissed,  on 
motion  of  the  defendant,  because  no  such  copy  had  been  filed :  Held,  that  the 
dismissal  was  erroneous.    Kimball  v.  Kent,  218. 

11.  Semble,  That  a  cause  may  be  continued,  for  a  refusal  or  omission  to 
file  a  copy  of  the  account  declared  on.    Ibid. 

12.  The  practice  is  well  settled,  that  a  defendant,  by  filing  a  plea,  to  a 
declaration,  waives  an  antecedent  demurrer.  But  where  a  plea  is  relied 
upon  as  a  waiver,  it  should  be  set  out  in  the  record.  The  mere  allegation  in 
the  record,  that  issue  was  joined,  is  not  sufficient.    Nye  v.  Wright,  2:30. 

18.  Where  the  record  showed  that  a  demurrer  had  been  filed,  in  the  court 
below,  by  a  defendant,  and  the  plaintiff  had  joined  in  demurrer:  Held, 
that  it  was  error  in  the  court  below  to  proceed  with  the  cause,  and  submit  it 
to  a  j  ury,  upon  its  merits,  without  having  first  disposed  of  the  demurrer. 
Ibid. 

14.  Counsel  have  a  ri^h't  to  require  of  the  court  to  give  an  instruction  as 
asked,  when  the  same  is  in  conformity  with  the  law ;  and  if,  in  the  opinion 
of  the  court,  the  jury  may  not  fully  comprehend,  or  may  be  misled  by  such 
instructions,  unless  explained,  it  is  then  the  province  of  the  court  to  give 
such  additional  instructions  or  explanations  as  may  obviate  the  danger  of 
misapprehension  on  the  part  of  the  jury.  But  where  such  course  has  not 
been  pursued,  and  the  instruction  given  has  but  slightly  varied  from  the  one 
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asked,  and  in  its  legal  import  is  substantial!}^  the  same,  the  judgment  of  the 
court  below,  will  not  for  that  reason  alone,  be  disturbed.  State  v.  Wilson, 
226. 

15.  In  an  action  by  the  plaintiff,  to  recover  the  contents  of  notes  alleged 
to  have  been  lost  or  consumed  by  fire,  it  is  not  competent  for  him  to  intro- 
duce his  own  testimony  to  the  jury,  to  prove  their  loss,  in  order  to  admit 
secondary  evidence  of  their  contents.  The  proper  course  is,  to  present  to 
the  court  an  affidavit  of  the  loss,  and  then  secondary  evidence  may  be 
admitted  of  the  contents  of  the  notes  or  bills.  Dormady  v.  State  Bank  vj 
Illinois,  244. 

16.  The  English  practice,  requiring  a  party  to  give  notice  of  the  loss  or 
destruction  of  a  bill  or  note,  in  order  to  maintain  an  action  to  recover  its 
contents,  have  never  been  introduced  into  this  country.  '  Such  notice  is  not 
necessary.    Ibid. 

17.  A  demurrer  to  evidence  must  state  facts,  and  not  merely  the  evidence 
conducing  to  prove  them.  One  party  cannot  insist  upon  the  other  party's 
joining  in  demurrer,  without  distinctly  admitting,  upon  the  record,  every 

act  and  every  conclusion,  which  the  evidence  given  for  his  adversary,  con- 
duced to  prove.     Ibid. 

18.  Where  a  party  has  been  compelled  to  join  in  demurrer  to  evidence,  and 
the  party  demurring  has  not  admitted  upon  the  record,  the  facts  and  con- 
clusions, which  the  evidence  tended  to  prove,  the  judgment  of  the  court 
below,  if  for  the  demurrant,  will  be  reversed,  and  the  cause  remanded. 
Ibid. 

ly.  In  an  action  by  the  endorsee  of  a  promissory  note,  endorsed  in  blank, 
it  is  not  necessarj^  either  to  fill  up  the  blank,  or  to  prove  that  the  plaintiff  is 
the  legal  holder  of  the  note.  The  filling  up  of  a  blank  endorsement,  is  a 
mere  matter  of  form,  and  may  be  dispensed  with  altogether.  Qillliam  v. 
State  Bank  of  Illinois,  247. 

2u.  If  an  objection  which  can  be  obviated  by  further  proof,  be  not  taken 
or  not  insisted  on  at  the  trial,  it  will  not  be  received  as  the  ground  for  a 
motion  for  a  new  trial.     Ibid. 

21.  Where  a  declaration  alleged  that  J.  H.  &  Co.,  together  with  B.  C.  Jr., 
endorsed  the  note  to  the  plaintiffs,  and  the  note,  when  produced  in  evidence, 
showed  the  blank  endorsements  of  J.  H.  &  Co.,  and  B.  C.  Jr. :  Held,  that 
there  was  no  variance.     Ibid. 

22.  Quere,  Whether  the  allegation  in  the  declaration  would  have  been  bad 
on  a  demurrer  to  the  declaration.    Ibid. 

23.  In  an  action  by  the  iState  Bank  of  Illinois  against  the  maker  of  a 
promissory  note,  the  objection  that  the  charter  of  the  corporation  has  not 
been  given  in  evidence,  cannot  be  taken  on  a  demurrer  to  evidence.  Such 
an  objection,  if  valid,  should  be  taken  on  a  motion  for  a  non-suit.  Idem, 
250. 

24.  The  practice  of  resorting  to  a  demurrer  to  evidence,  where  the  de- 
fendant discovers  some  inadvertence  or  oversight  of  the  plaintiff,  ought  not 
to  be  encouraged.    Ibid. 

25.  If  a  party  fails  to  introduce  some  necessary  link  in  the  chain  of  testi- 
mony, to  make  out  his  case,  and  such  failure  is  evidently  the  result  of  over- 
sight, the  proper  course  for  the  defendant,  in  order  to  avail  himself  of  the 
failure,  is  to  apply  for  a  non-suit ;  and  if,  on  the  discovery  of  the  oversight, 
the  plaintiff  offers  to  supply  the  defect,  he  is  usually  permitted  to  do  so,  un- 
less by  so  doing,  surprise  or  injury  will  result  to  the  opposite  party.  The 
granting,  or  refusing  such  permission,  is  a  matter  of  discretion  with  the 
court.    Ibid. 

26.  If  an  objection  which  can  be  obviated  by  further  proof,  be  not  taken, 
or  not  persisted  in,  at  the  trial,  the  objection  is  waived.    Ibid. 

27.  Where  a  mistake  is  made  by  the  jury,  in  the  assessment  of  damages, 
the  remedy  is  by  applying  to  the  court  for  a  new  trial.  Such  mistake  can- 
not be  urged  on  a  demurrer  to  evidence ;  nor  can  the  insufficiency  of  the 
declaration  be  taken  advantage  of  on  such  a  demurrer.     Ibid. 

28.  Where  a  motion  was  made  to  quash  a  writ  on  the  ground  of  a  want 
of  jurisdiction  in  the  court  to  issue  it,  on  account  of  defects  in  the  declara- 
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tion,  and  the  plaintiff  asked  leave  to  amend  his  declaration,  -which  was 
granted:  i^eW,  that  this  was  a  virtual  overruling  of  the  motion.  Shepardv. 
Odgen,  260. 

3y.  The  rule  that  a  plea  to  the  jurisdiction  of  the  court,  or  in  abatement, 
must  be  pleaded  at  the  return  term  of  the  process,  and  before  the  party  has 
entered  a  full  appearance  in  the  cause,  has  its  exceptions.  One  of  these  ex- 
ceptions is,  where  the  declaration  is  not  filed  at  the  first  term.  In  that  case 
the  defendant  is  not  bound  to  plead  either  to  the  jurisdiction  or  in  abate- 
ment, until  the  plaintiff  is  in  a  situation  to  call  upon  him  for  a  plea.   Ibid- 

30.  In  order  to  bar  the  plaintiff's  right  to  submit  to  a  non-suit,  the  jury 
must  have  the  whole  of  the  case,  including  not  only  all  the  evidence,  but 
the  instructions  of  the  court.  Consequently,  if  for  any  cause,  the  jury  retire 
from  the  bar  without  having  the  whole  of  the  case  on  which  they  are  to 
render  a  verdict,  the  plaintiff's  right  to  submit  to  a  nonsuit  is  not  taken  away. 
Berry  v.  Savage  et  al.,  263. 

31.  Where,  in  an  action  upon  a  note  alleged  in  the  declaration  to  have 
been  payable  in  1880,  a  note  was  produced  and  read  in  evidence,  without  ob- 
jection, payable  in  " one  thousand  eighteen  hundred  and  thirty:"  and  the 
jury,  after  having  retired  to  consider  of  their  verdict,  returned  into  court, 
and  enquired  of  the  court,  whether  the  note  was  to  be  considered  as  it  read, 
and  the  court  informed  the  jury  that  they  were-  bound  to  consider  the  note 
as  it  read,  and  as  not  being  due  until  the  time  expressed  on  its  face,  and  if, 
from  reading  the  note,  it  did  not  appear  to  be  due,  they  must  find  for  the  de- 
fendants, and  the  plaintiff  thereupon  moved  the  court  to  permit  him  to  take 
a  nonsuit,  which  was  refused :  Held,  that  the  court  erred  in  refusing  the 
motion.     Ibid. 

32.  Quere,  Whether,  vtnder  the  circumstances  of  this  case,  the  court  would 
not  have  been  justified  in  charging  the  jury,  that  they  had  a  right  to  consider 
the  note  as  due,  if  they  believed,  from  the  face  of  the  note,  that  the  word 
"eighteen"  was  written,  by  mistake,  for  "  eight."     Ibid. 

33.  Where  the  return  of  an  officer  to  a  summons  is  defective,  appearance 
and  pleading  in  chief  cures  the  defect.     Vance  et  al.  v.  Funk  et  al ,  264. 

34  In  demurrers  to  evidence,  the  demurrer  and  joinder  must  appear 
upon  paper ;  the  practice  of  merely  stating  in  the  record,  that  there  was  a 
demurrer  and  joinder  is  too  loose  to  be  tolerated.     Greach  v.  Tai/lor,  277. 

35.  A  mistake  in  the  Christian  name  of  a  plaintiff  can  be  taken  advantage 
of  only  by  plea  in  abatement.    Salinhury  et  al  v.  Qillett  et  al.,  290. 

36.  Where  an  action  was  brought  against  the  makers  of  a  note,  by  the 
payees,  who  were  described  in  the  note  by  the  name  of  their  firm,  "  Salisbury 
&  Collins."  Held,  that  it  was  not  necessary,  under  the  general  issue,  to  prove 
the  Christian  name  of  the  plaintiffs,  or  that  they  were  partners.     Ibid. 

37.  Where  an  action  is  brought  against  several,  and  a  plea  is  filed  as  to 
one,  and  the  default  of  the  others  is  entered,  it  is  erroneous  to  take  final 
judgment  against  them,  until  the  plea  is  disposed  of.  If  issue  is  joined  on 
the  plea,  the  proper  course  is  to  call  a  jury,  as  well  to  try  the  issue  joined, 
as  to  assess  the  damages  as  to  those  who  suffered  the  default.  Teal  v.  Mua- 
sell  etal,  831. 

38.  A  plaintiff  may  have  his  own  judgment  reversed. 

39.  Where  the  defendants  in  an  action  stipulate  to  let  judgment  go  by 
default,  if  either  of  them  files  a  plea,  it  is  a  violation  of  the  stipulation,  and 
consequently  a  nullity,  and  should  be  set  aside.     Ibid. 

40.  A  summons  was  issued  against  a  defendant,  but  never  returned,  and 
at  a  subsequent  term  of  the  court,  an  alias  summons  was  issued,  but  no 
return  of  service  endorsed  thereon.  ,  The  cause  was  docketed  for  the  third 
day  of  the  term :  Held,  that  the  defendant  was  not  bound  to  appear ;  and 
that  having  entered  an  appearance  on  the  fifth  day  of  the  term,  he  did  not 
thereby  subject  himself  to  the  operation  of  a  general  rule  entered  on 
the  first  day  of  the  term,  by  which  it  was  "  Ordered,  that  all  parties  defend- 
ant, shall  have  filed  their  pleas  by  the  meeting  of  court  on  the  morning  of 
the  day  for  which  the  cause  is  set  down  for  trial,  and  in  default  thereof,  the 
parties  plaintiff  shall,  on  motion,  be  entitled  to  their  judgment  of  default, 
or  nil  dicit,  as  the  case  may  be."    Little  v.  Carlisle  et  al.,  376. 
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41.  Held,  also,  that  it  was  error  in  the  circuit  court,  after  a  motion  by 
defendant,  to  dismiss  the  suit  for  want  of  sufficient  security  for  costs  (the 
plaintiffs  being  non-residents)  to  refuse  the  defendants  the  privilege  of  filing 
issuable  pleas.     Ibid. 

42.  The  rule  of  law  is  well  settled,  that  irregularities,  either  in  process 
or  proceedings,  are  cured  either  by  appearance,  or  by  taking  any  subsequent 
step  in  the  cause,  without  objection.    Beecher  et  al.  v.  James  et  al.,  463. 

43.  The  appellants  in  an  appeal,  and  the  plaintiffs  in  a  writ  of  error,  may 
always  dismiss  their  suit  before  a  decision  on  the  merits;  and  the  effect  of 
such  dismissal  is  to  leave  the  parties  where  they  were  before  the  appeal  was 
taken,  or  the  writ  of  error  brought.     Hancock  Co.  v.  Marsh,  492. 

44.  The  recalling  of  a  witness,  after  his  examination  has  been  closed,  is 
a  matter  of  discretion  in  the  court,  and  cannot  be  assigned  for  error.  Mus- 
sel et  al.  V.  Martin,  494. 

45.  In  an  action  by  several  plaintiffs,  the  defendant  cannot  avail  himself 
of  the  fact  of  the  decease  of  one  of  the  plaintiffs,  before  the  commence- 
ment of  the  suit,  except  by  plea  in  abatement.  Camden  et  al  v.  Robertson, 
508. 

46.  Quere,  Whether  an  objection  to  a  witness  for  the  plaintiff  on  account 
of  his  being  the  security  for  costs,  should  not  be  made  before  the  trial.  El- 
dredge  et  al.  V.  Huntington,  538. 

47.  Where  a  written  instrument  upon  which  an  action  is  brought,  is  set 
out,  in  hcec  verba  in  the  declaration,  it  is  unnecessary  to  file  a  copy  of  the  same 
with  the  declaration.    Benjamin  v.  Delahay,  574. 

See  Amendment  ;  Appeal  ;  Arrest  of  Judgment  ;  Bill  of  Exceptions  ; 
Chancert;  Continuance;  Criminal  Law,  3,  4,  5,  6,  7;  Deposition; 
Ejectment;  Instructions;  Mandamus,  8;  New  Trial,  3;  Partirion; 
Vi^^KDma— Demurrer— Pleas,  6,  8,  11,  12,  17,  18,  20,  22,  25,  26,  27,  30,  31,  32; 
Process  ;  Replevin,  9,  10 ;  Will. 

II.    In  Supreme  Court. 

1.  The  supreme  court  will  not  infer  that  a  deed  was  excluded  from  the 
jury  in  the  court  below,  upon  the  technical  ground  of  want  of  proof  of  its 
due  execution,  unless  that  reason  is  expressly  stated  in  the  bill  of  exceptions. 
Cross  V.  Bryant  et  al.,  42. 

2.  In  the  transcript  of  the  record,  the  name  of  the  judge  and  a  locus 
siggilli  should  appear  at  the  end  of  the  bill  of  exceptions,  else  the  supreme 
court  will  not  recognize  the  bill  of  exceptions  as  a  part  of  the  record.  Un-- 
less  the  name  of  the  judge  is  copied  with  the  bill  of  exceptions,  the  court 
will  presume  that  he  did  not  sign  it.    Jones  v.  Sprague,  55. 

3.  A  writ  of  certiorari  for  diminution  of  record  was  granted  after  the 
argument  of  a  cause  had  been  commenced.    Ibid. 

5.  Semble,  That  a  supreme  court  will  never  compel  an  inferior  court  to  do 
an  act  in  regard  to  which  the  inferior  court  is  vested  with  a  judicial  discre- 
tion.    The  People  v.  Pearson,  204. 

6.  Where  the  court  have  reason  to  suppose  that  the  cause  is  not  a  real,  but 
a  fictitious  proceeding,  proof  will  be  required  that  the  action  is  not  feigned 
Spragins  v.  Houghton,  211. 

7.  Where  a  cause  is  tried  by  the  court  below,  without  the  intervention  of 
a  jury,  the  supreme  court  will  not,  in  a  doubtful  case,  disturb  the  adjudica- 
tion of  the  court  below.     Webster  et.  al.  v.  Vickers,  295. 

8.  A  plaintiff  may  have  his  own  judgment  reversed.  Teal  v.  Russell  et  al., 
321. 

9.  Where  a  cause  is  submitted  to  the  court  below  for  trial,  without  the 
intervention  of  a  jury,  the  decision  of  that  court,  upon  the  weight  and  effect, 
of  the  evidence,  will  not  be  reversed,  unless  it  palpably  appear  that  the  char- 
acter of  the  testimony  was  misconceived.     Harmon  et  al.  v.  Thornton,  355. 

10.  The  law  is  well  settled,  that  if  an  objection  which  is  of  such  a  nature 
that  it  might  have  been  removed  by  further  evidence,  is  not  taken  and  not 
persisted  in  on  the  trial  of  the  cause,  it  cannot  be  taken  in  the  appellate 
court.     Ibid ;  Gillham  v.  State  Bank  of  Illinois,  247,  250. 

11.  In  an  action  against  the  assignors  of  a  promissory  note,  the  bill  of 
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exceptions,  which  purported  to  set  out  the  evidence,  did  not  state  that  the 
note  was  read  in  evidence ;  but  the  clerli  of  the  court  below  certified,  that 
the  original  note  was  among  the  papers  on  file  in  the  cause :  Held  that 
as  the  bill  of  exceptions  did  not  state  that  all  the  evidence  was  contained  in 
it,  and  as  it  did  not  appear  that  any  objection  was  made  in  the  court  belov/ 
to  the  sufficiency  of  the  evidence  on  the  ground  of  the  non-production  of 
the  original  note,  an  objection  to  the  decision  of  the  court  below,  on  this 
account  could  not  be  sustained  in  the  appellate  court.  Harmon  ei  al.  v. 
Thornton,  355. 

13.  Where  a  sheriff  or  other  officer  neglects  or  fails  to  return  a  fee  bill, 
execution  or  other  process,  the  practice  is,  in  the  first  instance,  to  take  a 
rule  against  him  to  return  the  same ;  it  is  irregular  to  issue  a  rule,  in  the  first 
instance,  to  show  cause  why  an  attachment  should  not  issue.  The  People  v. 
Needles,  361. 

13.  An  affidavit  of  the  relater  setting  forth,  "that  he  transmitted  to  Jas. 
B.  Needles,  late  sheriff  of  Monroe  county,  for  collection,"  the  fee  bills  and 
executions,  was  sufficient  evidence  of  their  having  come  to  the  hands  of  the 
defendant,  upon  a  motion  for  a  rule  against  him,  to  return  the  same.      Ibid. 

See  Appeal  ;  Certiorari  ;  Mandamus. 

PRINCIPAL  AND  AGENT.     See  Evidence,  17;  Promissory  Note,  7,  8, 
11,  41,  42;  School  Lands,  5;  Trespass,  11,  13. 

PRINCIPAL  AND  SURETY. 

1.  The  cause  of  action  against  a  principal  debtor,  in  favor  of  his 
surety,  accrues  when  the  surety  pays  the  debt,  not  before.  Shepardv.  Ogden, 
260. 

PROBATE  COURT.    See  Evidence;  Execution,  1. 

PROBATE  OF  A  WILL.    See  Will. 

PROCESS. 

1.    Surplusage  does  not  vitiate  a  warrant.    Shirtliffv.  The  People. 

3.  Where  a  defendant  was  arrested  upon  capias  ad  respondendum  issued 
upon  an  insufficient  affidavit,  and  gave  bail,  and  upon  motion  to  dismiss  the 
suit  on  that  account,  the  court  directed  the  bail  bond  to  be  cancelled,  and 
that  the  motion  to  dismiss  be  overruled,  and  that  the  defendant  be  ruled  to 
plead:  Held,  that  the  couit  did  not  err  in  refusing  to  dismiss  the  suit,  and 
that  the  capias  stood  in  the  nature  of  a  summons ;  and  the  arrest  being 
equivalent  to  a  service  of  a  summons,  the  defendant  was  bound  to  appear 
and  answer  the  declaration.     Wann  v.  McOoon,  77. 

3.  Where  more  than  a  term  intervenes  between  the  test  and  return  day 
of  original  process,  the  writ  is  a  nullity.  Where  a  summons  was  issued  on 
the  6th  of  November,  1839,  and  made  returnable  "  at  the  next  term  to  be 
holden  on  the  third  Monday  of  November  next,''  and  at  the  November  term, 
1839,  a  judgment  was  rendered  by  default,  it  was  reversed  on  error.  Cal- 
houn v.  Webster,  223. 

4.  A  summons  issued  under  the  private  seal  of  the  clerk  of  the  municipal 
court  of  the  city  of  Chicago,  no  official  seal  being  provided,  is  in  conformity 
with  the  statutes,  and  cannot  be  objected  to  on  account  of  the  want  of  a  pub- 
lic seal.     Beaubien  v.  Sabine,  460. 

5.  Where  an  action  was  commenced  by  petition  and  summons,  and  upon 
affidavit  filed,  a  capias  was  issued  of  the  same  date  as  the  summons,  and  the 
summons  and  capias  were  both  served  on  the  defendant  at  the  same  time ; 
and  upon  motion  of  the  defendant,  the  capias  was  quashed,  and  thereupon 
the  defendant  moved  to  strike  the  cause  from  the  docket,  which  motion,  the 
court  overruled :  Held,  that  the  decision  of  the  court  was  correct,  and  that 
the  cause  was  properly  pending  in  court.    Belahay  v.  Clement,  576. 

See  Attachment;  Corporation;  Execution;  Jurisdiction;  Justice 
OF  THE  Peace,  3, 4, 7 ;  Practice,  7,  33  43  \—In  Supreme  Court,  13, 13 ;  Ser- 
vice of  Process. 
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1.  In  an  action  by  the  payees  against  the  maker  of  a  promissory  note,  the 
defendant  pleaded  that  he  bargained  with  the  plaintiffs  for  the  purchase  of 
three  lots  of  ground,  by  their  numbers,  in  the  town  of  Jerseyville,  for  which 
he  executed  the  note  sued  on ;  that  at  the  time  the  contract  was  made,  the 
plaintiffs  pointed  out  and  showed  to  the  defendant  the  location  and  situation 
of  the  said  lots ;  and  that  he  bargained  for  the  lots  so  pointed  out  and  shown, 
but  that  the  lots  as  numbered  on  the  plat  of  the  town,  do  not  include  the 
ground  pointed  out  by  the  plaintiffs,  and  purchased  by  the  defendant ;  and 
that  the  plaintiffs  knew,  at  the  time  of  the  sale  of  the  lots,  that  they  were  not 
situated  at  the  place  pointed  out  and  shown ;  and  that  the  knowledge  of  this 
fact  was  by  them  fraudulently  concealed  from  the  defendant ;  and  that  since 
the  sale  of  said  lots  to  him,  the  plaintiffs  sold  and  conveyed  the  same  lots  to 
another  person,  whereby  they  are  unable  to  convey  them  to  him :  Held, 
that  the  facts  stated  in  the  plea  were  a  good  defence  to  the  action.  Kirkland 
V.  Scott  et  al.,  14. 

2.  In  an  action  upon  a  note  given  for  the  purchase  of  town  lots,  it  is  a 
good  defence  that  the  plaintiffs  falsely  and  fraudulently  represented  the  lots 
to  be  on  a  high  piece  of  ground  on  one  of  the  principal  streets  in  the  town, 
and  pointed  out  their  location,  and  that  the  defendant  relying  upon  the 
representations  so  made,  purchased  said  lots.    Ibid. 

3.  But  it  seems  that  the  foregoing  circumstances  would  not  constitute  a 
defence  to  such  action,  unless  the  plaintiff  had  fraudulently  or  knowingly 
misrepresented  the  situation  of  the  lots  sold.  The  omission  to  charge  fraud, 
would  be  a  fatal  defect.  If  the  mistake  had  'been  mutual,  the  defendant 
would  have  had  no  ground  of  defence.    Ibid. 

4.  In  an  action  upon  a  promissory  note,  by  the  payee  against  the  makers, 
the  defendants  pleaded  that  the  plaintiff  sold  to  them  all  the  interest  and 
right  of  the  plaintiff  in  the  Illinois  Land  association,  and  the  dividends 
which  the  plaintiff  was  entitled  to  from  the  association,  for  the  sale  of  choice 
of  lands  in  said  asssciation ;  and  that  the  plaintiff  covenanted  and  agreed 
with  the  defendants,  to  convey  said  lands  to  the  defendants,  and  to  pay  to  the 
association,  at  the  date  of  the  sale,  the  amount  bid  by  said  plaintiff  for  choice 
of  lands  in  the  association.  And  that  the  said  defendants  should  receive  the 
dividend  which  said  plaintiff  was  entitled  to,  arising  out  of  the  payment  of 
choice  money  as  aforesaid.  In  consideration  of  which  the  defendants 
executed  the  note  upon  which  the  action  was  brought.  They  also  averred 
that  the  choice  money  which  they  were  to  receive,  amounted  to  $168,  and 
that  the  plaintiff  had  failed  to  pay  the  amount  bid  by  him  for  choice  of 
lands,  in  consequence  of  which  the  defendants  had  not  received  the  dividend : 
Held,  that  the  plea  was  good  as  a  plea  of  partial  failure  of  consideration. 
Purkett  et  al.  v.  Gregory,  45. 

5.  A  plea  to  an  action  upon  a  note,  that  the  consideration  was  a  lease 
which  was  illegal,  null,  and  void,  is  good.    Kinzie  v.  Chicago,  188. 

6.  In  an  action  bv  the  endorsee  of  a  promissory  note  endorsed  in  blank, 
it  is  not  necessary  either  to  fill  up  the  blank,  or  to  prove  that  the  plaintiff  is 
the  legal  holder  of  the  note.  The  filling  up  of  a  blank  endorsement  is  a 
mere  matter  of  form,  and  may  be  dispensed  with  altogether.  Gillham  v. 
State  Bank  of  Illinois,  247. 

7.  An  endorser  or  assignor  of  a  promissory  note,  who  acted  merely  as  the 
agent  of  the  endorsee  or  assignee,  in  receiving  the  note  as  payee,  is  a  good 
witness  for  the  defendant,  to  impeach  the  consideration  of  the  note  in  the 
hands  of  his  principal.     Webster  et  al  v.  Vickers,  296. 

8.  Upon  a  note  endorsed  to  "N.  H.  Ridgely,  cashier,"  a  suit  may  be 
maintained  by  N.  H.  Ridgely,  in  his  individual  name ;  and  a  plea  to  an 
action  upon  such  a  note,  that  the  note  was  endorsed  or  assigned  to  him  as 
the  agent  of  the  bank,  and  that  he  never  had  any  interest  in  the  note,  and 
that  the  legal  and  beneficial  interest  therein  was  in  the  bank,  would  consti- 
tute no  defence.    McHeiiry  v.  Ridgely,  310. 

9.  Semble,  That  the  law  is  well  settled  that  where  a  note  is  payable  to 
bearer,  or  is  endorsed  in  blank,  a  suit  may  be  maintained  in  the  name  of  any 
person  who  is  the  holder  of  the  note,  without  his  being  required  to  show  an 
interest  in  it,  unless  he  possesses  the  note  under  suspicious  circumstances ; 
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and  if  the  question  of  mn In  fide  possessio,  ■which  is  one  of  fact,  to  be  sub- 
mitted to  the  jury,  is  not  raised  by  the  defendant,  the  court  will  not  enquire 
into  the  right  of  the  plaintiff,  but  will  consider  possession  of  the  note  as 
evidence  of  property.     Ibid. 

10.  It  is  also  settled,  that  where  the  plaintiff  on  the  record  is  a  mere  trus- 
tee for  another,  the  defendant  maj^  avail  himself  of  any  defence,  which  he 
might  set  up  against  the  real  owner  of  the  instrument,  provided  the  action 
has  been  brought  in  his  name.     Ibid. 

11.  An  action  may  be  maintained  by  W.,  in  his  individual  name,  on  a 
note  payable  to  "  W.,  school  commissioner,  and  agent  for  the  inhabitants  of 
the  county,"  &c. ;  and  such  suit  may  be  brought  by  petition  and  summons ; 
and  no  averment  is  necessary  to  enable  the  plaintiff  to  recover  the  rate  of 
interest  specified  in  the  note.    McConnel  v.  Thomas^  314. 

13.  In  an  action  by  the  assignee  against  the  assignor  of  a  promissory 
note,  proof  that  the  plaintiff  instituted  a  suit  against  the  maker,  at  the  first 
term  of  a  court  having  competent  jurisdiction,  recovered  judgment,  and 
issued  execution,  which  was  returned  by  the  sheriff  nulla  bona,  as  to  a  por- 
tion of  the  amount  of  the  note,  which  could  not  be  collected  of  the  maker, — 
is  evidence  of  sufficient  diligence  to  charge  the  assignor.  It  is  not  necessary 
to  issue  a  capias  ad  satirfaciendum.    Coioles  et  al.  v.  Litchfield,  360. 

13.  A  declaration  by  an  assignee  against  an  assignor  of  a  promissory  note, 
which  alleges  the  entire  insolvency  of  the  maker ;  and  that  the  institution  of  a 
suit  at  lawto  recover  the  amount,  at  the  time  the  note  became  due,  would 
have  been  unavailing,  is  good  and  sufficient.  Ibid ;  Harmon  et  al.  v.  Thornton, 
355. 

14.  In  an  action  by  the  assignee  against  the  maker  of  a  promissory  note, 
it  is  a  good  defence,  that  the  note  was  given  in  consideration  of  a  tract  of 
land,  and  that,  at  the  time  of  the  making  of  the  note,  it  was  expressly  under- 
stood and  agreed  between  the  payee  and  the  defendant,  that  he  should  not 
be  called  on  for  the  payment  of  the  note,  until  the  payee  should  obtain  a 
patent  from  the  United  States  for  the  said  land,  which  he  expected  would 
be  obtained  before, or  at  furthest,  at  the  maturity  of  the  note;  that  the 
assignee,  at  the  time  of  the  transfer  of  the  note  to  him,  had  notice  of  the 
consideration  of  the  note,  and  of  said  agreement,  and  promised  that  he  would 
not  sue  the  defendant;  and  that  the  payee  had  not  obtained  a  patent  for  the 
land,  although  a  full  consideration  was  paid  for  the  note  by  the  assignee. 
Oorham  et  al.  v.  Peyton,  364. 

15.  The  act  in  relation  to  promissory  notes  makes  the  assignor  liable  only 
in  case  the  assignee  has  used  due  diligence  to  collect  the  money  from  the 
maker  of  the  note.    Saunders  v.  O'Briant,  370. 

16.  Due  diligence  does  not  consist  in  merely  instituting  suit  against  the 
maker,  and  prosecuting  it  to  judgment.  In  order  to  show  this  diligence,  it 
Is  clearly  the  duty  of  the  assignee  to  prove,  that  within  the  county  where 
the  suit  was  commenced,  he  had  used  all  the  means  that  the  law  had  fur- 
nished him  with,  to  collect  the  money.     Ibid. 

17.  Where  the  plaintiff,  the  assignee  of  a  promissory  note,  in  order  to 
charge  the  assignor,  proved  that  he  had  used  due  diligence  in  instituting  and 
prosecuting  a  suit  to  judgment  upon  the  note,  before  a  justice  of  the  peace, 
and  had  issued  execution  thereon  in  due  season,  and  delivered  the  same  to  a 
constable,  who  had  returned  the  same,  "  no  property  found  " :  Held,  that  this 
did  not  show  the  due  diligence  required  by  the  statute ;  and  that  to  make 
the  assignor  liable,  it  should  have  appeared,  that  a  transcript  of  the  judg- 
ment of  the  justice  had  been  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  in  which  the  suit  was  instituted,  and  that  execution  had 
been  issued  thereon,  by  the  clerk  of  the  circuit  court,  and  that  it  had  been 
returned  by  the  sheriff  of  the  county,  that  the  defendant  in  such  execution 
had  no  lands  or  tenements  in  the  county,  out  of  which  the  amount  of  the 
note  could  have  been  collected.     Ibid. 

18.  A  want  of  consideration,  and  notice  of  the  assignee,  of  that  fact, 
before  or  at  the  time  of  the  assignment  of  a  promissory  note,  is  a  good 
defence  to  an  action  on  a  promissory  note  by  an  assignee.  Elaton  v.  Blan- 
chard,  422. 
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19.  It  is  a  good  defence  to  an  action  by  the  assignee  of  a  promissory  note, 
against  the  assignor,  who  was  also  payee,  that  the  endorsement  made  by  the 
defendant  on  the  note,  was  made  after  the  note  became  due,  to  one  Schooler, 
a  subsequent  assignor,  without  any  consideration  whatever,  at  the  request  of 
Schooler,  for  the  sole  purpose  of  enabling  him  to  sue  on  the  note  in  his  own 
name,  with  the  express  agreement,  on  the  part  of  Schooler,  that  the  defend- 
ant should  not  be  held  liable  on  his  endorsement ;  and  that  the  note  was  sold 
to  Schooler  some  time  before  the  endorsement  was  made,  and  after  the  note 
became  due,  for  a  price  much  less  than  the  face  of  the  note,  and  that 
Schooler  purchased  the  same  at  his  own  exclusive  risk.  Hayes  v.  Oorham 
et  al,  432. 

20.  In  an  action  by  an  assignee  of  a  promissory  note  against  an  assignor, 
a  subsequent  assignor  is  not  a  competent  witness  for  the  plaintiff,  although 
the  plaintiff  had  recovered  judgment  against  him  for  the  amount  of  the  note 
and  interest.    Ibid. 

21.  Where  a  promissory  note  is  specially  assigned  by  the  payees,  to  third 
persons,  who  are  the  legal  holders  of  the  note,  an  action  cannot  be  main- 
tained upon  the  note  in  the  name  of  the  payees,  though  commenced  by  the 
attorney  of  the  assignees,  for  their  use.  Yet  if  the  special  endorsement  be 
erased  at  the  trial,  the  action  may  be  maintained.  Kyle  v.  Thompson  et  al, 
432. 

22.  A  plea  to  an  action  upon  a  promissory  note,  payable  twelve  months 
after  date,  by  an  assignee,  that  the  note  was  assigned  after  it  became  due, 
and  that  the  consideration  of  the  note  was  a  bond  of  the  same  date  as  the 
note,  executed  by  the  payee  of  the  note,  to  the  makers,  conditioned  to  con- 
vey certain  lands  described  in  the  plea,  by  deed,  in  fee  simple,  with  general 
and  special  warranty,  within  four  mouths  from  the  date  of  the  note,  and  that 
the  payee  of  the  note  did  not,  within  that  time,  convey  the  said  lands,  accord- 
ing to  his  covenant,  and  therefore  the  consideration  of  the  note  had  failed,  is 
a  bar  to  such  action.    Tyler  v.  Young  et  al.,  447. 

23.  So,  likewise,  is  a  plea  setting  forth  the  same  facts,  except  the  failure 
to  convey,  and  averring  that  the  payee  of  the  note,  neither  at  the  date  of  the 
note,  nor  within  said  four  months,  had  any  legal  title  whatever  to  the  lands. 
Ibid. 

24.  So,  likewise,  is  a  plea  setting  forth  the  same  facts  as  the  first  plea, 
except  that  it  alleged  that  the  payee  had  not  conveyed  the  premises,  and  it 
was  out  of  his  power  to  convey  the  same  according  to  his  covenant,  because 
of  certain  judgments  against  him,  which  were  liens  on  the  premises.     Ibid. 

25.  In  an  action  upon  a  promissory  note,  a  plea  that  the  consideration  of 
the  note  was  flie  sale  of  certain  lands  to  the  defendant,  to  which  the  plain- 
tiff represented  he  had  a  good  and  valid  title,  whereas  in  fact  he  had  no 
title  to  the  premises,  is  a  bar  to  a  recovery.    Myers  v.  Aikman,  453. 

26.  The  drawer  of  a  note  or  bill  is  liable  according  to  the  law  of  the  place 
where  the  note  is  drawn ;  and  the  endorser  according  to  the  law  of  the  place 
of  endorsement.  The  endorsement  is  a  new  and  substantive  contract ;  con- 
sequently the  place  of  residence  of  the  makers  and  endorsers  is  immaterial. 
Holbrook  et  al.  v.  Vibbard  et  al.,  467. 

27.  Upon  a  note  made  and  endorsed  in  New  York,  by  residents  of  Illi- 
nois, and  payable  in  Illinois,  the  liability  of  the  endorsers  is  governed  by  the 
law  of  New  York.    Ibid. 

28.  To  an  action  by  the  payee  of  a  promissory  note,  against  the  maker, 
the  defendant  pleaded  that  the  plaintiff  assigned  the  note,  by  endorsements, 
to  one  Robertson,  who,  in  like  manner,  assigned  the  note  to  one  Bacon,  who, 
in  like  manner,  assigned  the  same  to  Atkinson  &  Co.,  who  are  the  legal 
holders  of  the  note :  Held,  that  the  facts  stated  in  the  plea,  were  a  bar  to  the 
action.    Campbell  v.  Humphries,  479. 

29.  The  rule  of  law  is  well  settled,  that  the  party  in  whom  the  legal 
interest  in  a  promissory  note  is  vested,  must  bring  the  action  to  recover  its 
contents.    Ibid. 

30.  If  the  payee,  or  any  assignor  of  a  promissory  note,  has  been  under 
the  necessity  of  taking  up  the  note,  his  right  of  action  revives.     Ibid. 

42.    Scam.    Vol.  2. 
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31.  A  part  failure  of  consideration  cannot  be  given  in  evidence,  under 
the  general  issue,  and  notice  of  a  set  off,  or  of  an  entire  failure  of  considera- 
tion.   Swain  et  at.  v.  Gawood,  507. 

32.  Where  a  note  is  given  in  consideration  of  work  done  under  a  contract, 
after  the  completion  and  acceptance  of  the  work,  the  nolQ  is,  prima  facie 
evidence  that  the  work  was  well  done  and  the  contract  fully  performed. 
Ibid. 

33.  It  is  no  defence  to  an  action  upon  a  promissory  note,  that  the  plain- 
tiff, in  consideration  of  an  agreement  on  the  part  of  a  third  person,  to  pay 
additional  interest  on  the  note  sued  on,  promised  and  agreed  with  the 
defendant,  to  extend  the  time  of  payment,  to  a  time  subsequent  to  the  com- 
mencement of  the  suit ;  nor  is  the  fact  that  the  plaintiff,  in  consideration  of 
the  promise  of  a  third  person  to  pay  the  note,  verbally  discharged  and 
released  the  defendant  from  the  payment  thereof.  Such  agreements  on  the 
part  of  the  third  person,  are  without  consideration  and  void ;  and  conse- 
quently the  promise  or  release  of  the  plaintiff,  is  without  consideration. 
Evans  v.  Lohr,  514. 

34.  In  an  action  by  the  assignee  against  the  assignor  of  a  promissory  note, 
it  is  not  necessary  for  the  plaintiff  to  show  a  judgment  against  the  maker,  to 
lay  a  foundation  for  the  introduction  in  evidence  of  an  execution  issued 
thereon.  The  assignor  is  a  privy  in  interest  with  the  assignee,  in  the  pro- 
ceedings to  enforce  payment  of  the  maker.    Raplee  v.  Morgaii,  563. 

35.  In  an  action  by  the  assignee  against  the  assignor  of  a  promissory  note, 
upon  the  ground  that  diligence  by  suit  has  been  used  against  the  maker,  the 
return  of  nulla  bona  upon  an  execution  against  the  maker,  is  evidence  of  his 
insolvency.  But  in  order  to  charge  the  assignor,  it  is  also  necessary  to  show 
that  suit  was  instituted  against  the  maker,  within  a  reasonable  time  after 
the  debt  became  due,  or  the  assignment  was  made.    Ibid. 

36.  When  the  record  in  such  case  showed  that  suit  was  commenced  within 
three  days  after  the  note  fell  due,  and  that  the  assignee  duly  issued  execu- 
tion to  a  constable  upon  the  judgment  rendered  by  a  justice  of  the  peace  on 
the  note,  which  was  returned  nulla  bona  within  thirty-seven  days;  and 
thereupon  a  transcript  of  the  judgment  was  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county,  and  execution  issued  thereon  to  the  sheriff, 
which  was  returned  nulla  bona:  Held,  that  due  diligence  was  shown.    Ibid. 

37.  Parol  evidence  is  admissible  to  show  the  insolvency  of  the  maker  of 
a  promissory  note.  So,  also,  is  the  admission  of  that  fact  by  the  assignor. 
Ibid. 

38.  It  is  a  well  settled  principle,  that  the  bona  fide  purchaser  of  a  note,  in 
a  fair  course  of  trade,  at  a  greater  discount  than  the  rate  of  'interest  allowed 
by  law,  is  not  usurious,  where  the  original  consideration  was  not  tainted 
with  usury.     Ibid. 

39.  In  an  action  by  the  assignee  against  an  assignor  of  a  promissory  note, 
the  measure  of  damages  is  the  amount  paid  by  the  assignee.     Ibid. 

40.  A  blank  endorsement  upon  a  promissory  note  is  under  the  control  of 
the  assignee,  and  may  be  filled  up  with  his  name  before,  or  at  the  trial  of  a 
suit  upon  the  note.    Jackson  v.  Haskell,  565. 

41.  In  an  action  against  the  principal,  upon  a  note  made  by  an  agent,  it  is 
not  necessary  to  prove  the  authority  of  the  agent,  or  that  the  note  was  given 
for  a  debt  of  the  principal,  unless  the  denial  of  the  execution  of  the  note  is 
verified  by  affidavit.    Delnhay  v.  Clement,  576. 

43.  A  promissory  note  may  be  made  in  proper  person,  by  a  partner,  or 
agent,  or  when  the  act  is  subsequently  recognized  and  confirmed,  by  a  third 
person  without  previous  authority ;  and  when  made  in  either  of  these  ways, 
it  is  valid  against  the  person  whose  note  it  purports  to  be,  and  a  considera- 
tion will  be  presumed,  until  the  contrary  is  made  to  appear.     Ibid. 

43.    Appendix  A  ,  579. 

See  Bank;  Chancery,  17,18,19,  20,  21;  Evidence,  16,  21 ;  Guaranty, 
Mistake;  Petition  and  Summons;  Pleading — Declaration,^;  Practice:, 
10, 11,  15,  16,  32,  36,  47— //I  Supreme  Court,  11. 

PUBLIC  LANDS.    See  Trespass;  Vendor. 
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PURCHASER.    See  Vendor. 

RECEIPT. 

1.  Where  two  persons  are  jointly  indebted  to  a  third,  either  has  a  right  to 
pay  the  debt,  and  call  on  his  co-debtor  to  repay  his  moiety.  The  payment 
may  be  proved  by  either  the  verbal  or  written  confession  of  the  person  to 
whom  the  payment  ought  to  be  made ;  and  his  receipt  is  prima  facie  evi- 
dence that  the  payment  has  been  made.    Ballance  v.  Frishy  et  al.,  65- 

See  Evidence,  19. 

RECORD.    See  Criminal  Law,  3 ;  Exemplification 

RECORDING  DEED.    See  Deed. 

RELEASE.    See  Award,  3,  4;  Promissory  Note. 

REMOVAL  FROM  OFFICE.    See  Constitution. 

REPLEVIN  AND    REPLEVIN    BOND. 

1.  Debt  is  a  proper  form  of  action  on  a  replevin  bond.  Manning  et  al.  v. 
Pierce,  6. 

2.  Where  the  condition  of  a  replevin  bond  was,  that  if  the  plaintiff  should 
prosecute  his  suit  with  effect,  and  save  the  officer  harmless,  or  make  return 
of  the  property,  if  the  same  should  be  awarded  to  the  defendant,  &c.,  and 
the  declaration  averred  that  such  proceedings  were  had  in  the  suit,  that  it 
was  adjudged  that  the  plaintiff  should  take  nothing  by  his  writ;  and  there- 
upon a  writ  of  retorno  habendo  was  awarded  and  delivered  to  the  officer ;  and 
that  the  plaintiff  "  did  not  prosecute  his  suit  with  effect,  or  make  return  of 
the  property "  replevied :  Held,  that  the  breach  alleged  in  the  declaration 
was  sufficient.     Ibid. 

3.  Under  the  plea  of  non  cepit,  in  an  action  of  replevin,  the  title  to  the 
property  in  controversy  is  not  put  in  issue.  The  only  question  to  be  tried 
by  the  jury,  is  the  taking  of  the  property  by  the  defendant,  as  alleged  by  the 
plaintiff.     Galusha  v.  BuUerfkld  et  al.,  221. 

4.  A  wagon  and  harness  were  delivered  by  A.  to  B.,  for  ^vhich  B.  executed 
his  note  to  A.  payable  in  five  and  seven  months  from  date,  and  A.  gave  to  B. 
a  memorandum  in  writing,  stating  that  when  the  notes  were  paid,  the 
property  should  belong  to  B.,  and  the  memorandum  was  to  be  a  "  perfect  bill 
of  sale " ;  but  until  the  payment  the  memorandum  was  to  operate  as  a 
license  to  use  the  property.  This  memorandum  was  put  into  the  hands  of  a 
third  person,  for  safe  keeping.  Three  or  four  months  after  the  date  of  this 
transaction,  B.  sold  the  property,  and  received  pay,  in  part,  by  the  satisfac- 
tion of  an  obligation  which  the  purchaser  held  against  him,  (the  purchaser 
knowing  of  the  existence  of  the  memorandum,  though  it  did  not  appear  that 
he  knew  its  contents,)  and  A.  thereupon  replevied  the  property  of  the  pur- 
chaser, and  on  the  trial  of  the  cause,  under  the  pleas  of  non  cepit,  and 
property  in  the  defendant,  the  above  facts  appearing,  the  court  instructed 
the  jury  to  find,  for  the  defendant,  as  in  case  of  nonsviit,  and  the  jury  found 
the  issues  for  the  defendant,  and  assessed  his  damages  at  $40.  The  supreme 
court  refused  to  grant  a  supersedeas.    Morris  v.  Orover,  529. 

5.  In  an  action  upon  a  replevin  bond,  it  is  not  necessary  for  the  plaintiff 
to  aver,  in  his  declaration,  that  a  writ  of  retorno  habendo  had  been  issued. 
Hunter  v.  Sherman,  544. 

6.  A  breach  in  a  declaration  on  a  replevin  bond,  which  states  the  judg- 
ment of  the  court  in  favor  of  the  defendant  in  replevin,  and  that  a  return  of 
the  goods  was  ordered  and  adjudged  to  him,  and  that  the  plaintiff  inreplevin 
refused  and  neglected  to  return  them,  according  to  such  order  and  adjudica- 
tion is  sufficient.    Ibid. 

7.  The  rules  of  pleading  do  not  require,  in  an  action  upon  a  replevin 
bond,  that  the  breach  should  be  alleged  in  broader  terms  than  those  used  in 
the  condition  of  the  bond.    Ibid. 

8.  Semble,  That  in  an  action  upon  a  replevin  bond,  it  is  not  necessary  that 
a  breach  should  be  formally  assigned ;  but  the  plaintiff  will  be  entitled  to 
recover,  if  a  sufficient  breach  otherwise  appear.     Ibid. 

9.  Where  in  an  action  of  debt  upon  a  replevin  bond,  judgment  was  ren- 
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dered  in  damages,  for  a  greater  amount  than  the  ad  damnum  laid  in  the 
declaration;  and  after  a  writ  of  error  brought,  the  judgment  was  amended, 
by  remitting  the  excess  of  damages,  and  entering  the  judgment  in  debt: 
Held,  that  the  amendment  cured  the  error  in  the  original  judgment.  Ibid. 
10.  Objections  cannot  be  sustained,  on  error,  to  a  judgment  rendered  in 
an  action  on  a  replevin  bond,  because  there  was  no  averment  in  the  declara- 
tion, that  the  plaintiff  was  sheriff,  or  that  the  bond  was  taken  in  a  replevin 
suit,  or  that  the  goods  were  replevied,  or  of  the  interest  of  the  defendants  in 
replevin  in  the  goods  replevied,  or  of  special  damage  to  the  plaintiff,  or  that 
the  plaintiff  declares  for  damage  only,  or  that  the  persons  for  whose  use  the 
suit  was  brought  were  the  defendants  in  replevin,  or  because  the  damages 
were  laid  as  sustained  by  the  officer  in  whose  name  it  was  brought,  or  that 
there  is  no  averment  of  the  commencement  of  the  replevin  suit.  Such 
objections  are  purely  technical,  and  are  mostly  cured  by  the  statute  of 
jeofails. 

RESIDENT.    See  Elective  Franchise. 

RES  ADJUDICATA. 

1.  When  the  supreme  judicial  tribunal  of  a  state  has  declared  what  the 
law  is  on  a  given  point,  when  the  same  point  comes  again  in  litigation,  all 
other  courts  in  the  state  are  bound  to  conform  to  the  decision.  The  People 
V.  Field,  79. 

See  Justice  of  the  Peace,  5. 

ETROSPECTIVE  LAWS.    See  Deed. 
RIGHT  OF  PROPERTY. 

1.  On  the  trial  of  the  right  to  property  levied  on  by  execution,  the  claim- 
ant cannot  object  to  the  execution.  By  proceeding  under  the  law  authoriz- 
ing the  trial  of  the  right  of  property,  he  admits  the  validity  of  the  execution, 
and  only  claims  that  it  has  been  levied  on  his  property,  and  not  on  the 
property  of  the  defendant  in  the  execution.  If  the  execution  is  a  nullity, 
the  remedy  is  by  an  action  of  trespass,  replevin,  or  trover  against  the  officer. 
Harrison  v.  Singleton,  22. 

2.  On  a  trial  of  the  right  of  property  in  the  circuit  court,  the  jurors  need 
not  sign  the  verdict ;  they  are  only  required  to  sign  the  verdict,  where  the 
trial  is  had  before  the  ministerial  officer.    Ibid. 

RIGHT  OF  WAY. 

1.  Under  the  Act  concerning  the  Right  of  Way,  &c.,  in  ascertaining  the 
damage  which  will  accrue  to  the  claimant,  the  benefit  that  will  result  to  the 
claimant's  land,  from  the  construction  of  the  road,  is  to  be  enquired  into, 
and  not  that  which  may  result  from  its  location.    State  v.  Evans,  2U9. 

2.  Semble,  That  by  the  appropriation  of  the  land  of  an  individual,  to  the 
use  of  the  public,  under  the  internal  improvement  law,  and  the  Act  concern- 
ing the  Right  of  Way,  the  land  thus  taken  becomes  vested  in  the  state,  upon 
payment  of  the  damages,  and  the  original  owner  is  from  thenceforth  divested 
of  all  right  and  title  to  the  same.    Ibid. 

RULES  OF  COURT  XV. 

SALE  OF  PROPERTY. 

1.  In  an  action  by  the  purchaser  to  recover  the  purchase  money  paid,  or 
damages,  on  the  sale  of  any  article,  on  the  ground  that  it  is  inferior  in  qual- 
ity to  what  it  was  represented  to  be,  it  is  necessary  to  allege  and  prove 
either  fraud  or  an  express  warranty.    Towell  et  al.  v.  Qatewood,  25. 

See  Debtor  and  Creditor;  Pedler;  Replevin;  Trespass;  War- 
ranty. 

SCHOOL  FUNDS  AND  SCHOOL  LANDS. 

1.  In  an  action  by  a  commissioner  of  school  lands  upon  a  note  made  to 
him  for  the  use  of  the  inhabitants  of  a  certain  township,  the  inhabitants  of 
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that  township  cannot  be  jurors.     Russell  et  al.  v.  Hamilton,  57. 

2.  The  twenty  per  centum  interest  given  by  the  statute  against  a  borrower 
of  a  portion  of  the  school  fund,  for  a  failure  to  pay  the  same  promptly,  is  a 
penalty,  and  cannot  be  recovered  in  an  action  on  the  note  given  for  the 
money  loaned,  unless  there  is  an  averment  of  the  forfeiture  of  the  penalty 
in  the  declaration.     Ibid. 

3.  An  action  may  be  maintained  by  W.,  in  his  individual  name,  on  a  note 
payable  to  "  W.,  school  commissioner,  and  agent  for  the  inhabitants  of  the 
county,"  «&c. ;  and  such  suit  may  be  brought  by  petition  and  summons ;  and 
no  averment  is  necessary  to  enable  the  plaintiff  to  recover  the  rate  of  inter- 
est specified  on  the  note.    McOonnel  v.  Thomas,  314. 

4.  Interest  is  regarded  as  an  incident  to  the  debt;  and  is  given  in  the 
form  of  damages,  without  being  specially  claimed  in  the  declaration.     Ibid. 

5.  Under  the  statutes  in  relation  to  the  sale  of  school  lands,  the  school 
commissioner  may  be  considered  the  legally  constituted  agent,  both  for  the 
state  and  the  purchaser,  to  receive  the  patents,  and  when  they  are  delivered 
to  him,  in  compliance  with  the  statute,  the  title  is  divested  out  of  the  state, 
and  becomes  vested  in  the  purchaser.     The  People  v.  The  Auditor,  568. 

6.  Where  lands  were  sold  by  a  school  commissioner,  one-fourth  of  the 
purchase  money  being  paid  in  hand,  and  a  credit  of  one,  two,  and  three 
years  given  on  the  balance,  and  certificates  delivered  to  the  purchasers  con- 
taining a  stipulation,  that  upon  the  payment  of  the  remainder  of  the  pur- 
chase money,  patents  should  be  issued  to  the  purchasers :  Held,  that  the 
certificates  could  not  be  understood,  as  in  any  manner  affecting  the  provis- 
ions of  the  act  of  18"29,  requiring  the  auditor  to  forward  the  patents  when 
he  received  the  returns  of  the  school  commissioner,  or  as  restraining  him 
from  issuing  them,  before  the  expiration  of  the  term  of  credit.     Ibid. 

7.  Where  the  law  authorizing  the  sale  of  school  lands,  on  credit,  required 
the  commissioners  to  take  a  mortgage  upon  the  land  sold,  and  also  personal 
security  for  the  payment  of  the  purchase  money,  the  court  will  presume  that 
they  were  taken.    Ibid. 

8.  The  presumption  is  that  a  public  oflScer  discharges  his  duty,  until  the 
contrary  is  shown.    Ibid. 

9.  An  assignee  of  a  certificate  of  the  purchase  of  a  portion  of  school 
land,  assigned,  subsequently  to  the  issuing  of  the  patent  to  the  original  pur- 
chaser, and  its  delivery  to  the  school  commissioner,  is  not  entitled  to  receive 
the  patent  in  his  own  name,  under  the  act  of  1837.  That  act  permits  a 
patent  to  be  issued  to  the  last  assignee,  only  when  a  patent  has  not  issued  to 
the  first  purchaser.    Ibid. 

10.  Semble,  that  where  a  patent  has  been  improperly  issued  by  the_  audi- 
tor, to  a  person  not  entitled  to  receive  the  same,  the  supreme  court  will  not 
compel  the  auditor,  by  mandamus,  to  issue  another.     Ibid. 

11.  A  patent  cannot  be  set  aside  or  vacated,  upon  a  motion  for  a  man- 
damus,  against  the  auditor,  requiring  him  to  issue  another  patent  for  the 
same  land.    Ibid. 

SCIRE  FACIAS. 

It  is  sufficient  in  a  scire  facias  to  foreclose  a  mortgage,  to  set  out  a  copy 
of  the  mortgage  with  the  certificates  of  acknowledgment  and  of  record 
annexed,  without  averring  that  the  mortgage  was  acknowledged  or  recorded, 
or  averring  that  default  had  been  made  in  the  payment  of  the  money  men- 
tioned therein,  where  it  appears  from  the  mortgage,  that  the  money  was  to 
have  been  paid  before  the  issuing  of  the  writ.  'Mitcheltree  v.  Stewart  et  al., 
20. 

SEAL. 

1.  A  lease,  executed  by  the  "  Trustees  of  the  town  of  Chicago,"  without 
the  corporate  seal,  is  void.    Kinzie  v.  Chicago,  188. 

2.  The  mode  of  assenting  to,  and  authenticating,  the  acts  of  a  corporate 
body,  which  uses  a  seal,  is  to  aflSx  the  seal  with  a  declaration  that  it  is  the 
seal  of  the  corporation,  and  to  verify  the  act  by  the  signatures  of  the  presi- 
dent and  secretary.    Ibid. 
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SEAL — Continued. 

3.  A  statement  in  a  note,  that  it  is  sealed,  where  no  seal  is  affixed,  does 
not  make  the  note  a  sealed  instrument.     Vance  el  al.  v.  Funk  et  al,,  264. 

See  Exemplification;  Pkocess,  4. 
SECRETAKY  OF  STATE.    See  Constitution. 
SECURITY  FOR  COSTS.    See  Evidence,  33. 
SERVICE  OF  PROCESS. 

1.  The  return  of  a  sherifiE  upon  a  scire  facias  to  foreclose  a  mortgage, 
was  as  follows :  "  Executed  the  within  as  the  law  directs,  by  reading"  and 
delivering  to  defendant  a  true  copy,  November  1st,  1837."  The  process  was 
returnable  on  the  first  Monday  of  November,  1837 :  Held,  that  the  return 
was  formally  correct.    Mitcheltree  v.  Stewart  et  al.,  20. 

8.  The  return  of  the  sheriff  upon  a  summons  in  chancery,  stated  that  the 
same  was  executed  by  leaving  true  copies  thereof  at  the  residence  of  the 
defendants,  in  the  hands  of  white  persons  over  fourteen  years  of  age,  after 
having  explained  to  them  the  contents  thereof :  Held,  that  the  return  was 
not  sufficient.    Townsend  et  al.  v.Origya,  366. 

3.  Where  a  summons  in  chancery  is  served  by  leaving  a  copy  at  the  resi- 
dence of  the  defendant,  the  return  of  the  officer  must  show  that  the  person  ■ 
with  whom  the  summons  was  left,  was  of  the  family  of  the  defendant.  Ibid. 

4.  Semble,  That  a  return  to  a  summons,  in  these  words,  "  served  by  read- 
ing to  the  within.  Oct.  23,  1887.  John  Shrigley,  High  Constable,  pr.  L. 
Nichols,  Deputy  High  Constable,''  is  sufficient.    Beaubien  v.  Sabine,  460. 

5.  An  order  or  rule  upon  an  officer  to  return  process,  should  be  served 
by  copy.    The  People  v.  McHatton,  566. 

6.  Where  a  rule  to  show  cause  why  an  attachment  should  not  issue 
against  an  officer,  for  neglecting  to  return  process,  was  served  twenty  days 
before  the  return  day,  by  leaving  a  copy  of  the  rule  with  the  officer,  and  he 
acknowledged  the  service,  and  no  cause  was  shown,  an  attachment  was 
awarded  against  him.    The  People  v.  Hallett,  566. 

See  Practice;  Process. 

SETTLERS  AND  SETTLEMENTS.    See  Trespass. 

SHERIFF. 

1.  In  the  receiving  and  filing  the  bond  of  a  sheriff,  and  administering  to 
him  the  oaths  of  office,  a  clerk  of  a  circuit  court  acts  ministerially,  under 
the  direction  of  the  law,  and  not  of  the  court ;  and  these  acts  may  be  done 
as  well  out  of  court  as  in  court.    The  People  v.  Fletcher,  487. 

2.  A  sheriff  elect  has  thirty  days  after  notice  by  the  clerk  of  the  receipt 
of  his  commission,  within  which  to  file  his  bond  and  take  the  oaths  of 
office ;  and  this  time  is  allowed  him  whether  a  term  of  the  court  intervenes 
or  not.     Ibid. 

3.  When  a  judge  of  a  circuit  court  has  approved  of  the  bond  of  a  sheriff, 
his  duties  cease,  and  he  has  no  more  control  over  it.     Ibid. 

4.  Where  a  sheriff  elect,  at  the  first  term  of  the  circuit  court  of  his 
county,  after  receiving  notice  of  the  receipt  of  his  commission  by  the  clerk, 
prepared  his  bond,  which  was  approved  by  the  court,  but  the  sheriff  did  not 
appear  in  person  and  offer  the  bond,  or  offer  to  take  the  oaths  of  office, 
either  in  court,  or  before  the  clerk  during  the  continuance  of  the  term,  but 
presented  his  bond  to  the  clerk  and  offered  to  take  the  oaths  of  office,  after 
the  adjournment  of  court,  but  before  the  expiration  of  thirty  days  from 
the  time  he  received  notice  of  the  receipt  of  his  commission,  and  the  clerk 
then  refused  to  receive  the  bond,  and  administer  to  him  the  oaths  of  office, 
a  writ  of  mandamus  was  awarded  to  compel  the  clerk  to  receive  the  bond, 
and  administer  the  oaths  of  office.    Ibid. 

SHERIFF'S  SALE. 

1.    No  difference  exists  between  a  purchaser  at  private  sale,  and  one  at  a 
sheriff's  sale.    Robinson  v.  Rowan,  501. 
SHIPPING.    See  Common  Carrier. 
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SLANDER. 

1.  In  an  action  for  slander,  it  is  no  justification  that  the  defendant,  at 
the  time  he  spoke  the  slanderous  words,  accompanied  them  with  an  expla- 
nation that  such  was  the  common  report ;  and  that  he  spoke  the  words  as 
merely  giving  the  report.     Wheeler  v.  Shields,  350. 

2.  In  an  action  for  slander,  where  the  defendant  pleaded  not  guilty,  and 
depositions,  proving  the  good  character  of  the  plaintiff,  were  admitted  in 
evidence,  on  the  trial,  though  not  certified  according  to  law :  Held,  that  as 
they  related  to  a  fact  not  in  issue,  their  admission  could  not  be  assigned  for 
error.    Ibid. 

SPECIFIC  PERFORMANCE. 

1.  Where  T.  had  purchased  a  lot  of  land  by  parol,  paid  the  purchase 
money,  taken  possession  of  the  land  by  consent  of  the  vendor,  and  received 
the  title  deeds  for  the  purpose  of  preparing  a  deed :  Held,  that  these  facts 
took  the  case  out  of  the  statute  of  frauds,  and  that  a  court  of  equity  would 
enforce  a  specific  performance  of  the  contract.  Thornton  v.  Heirs  of 
Henry,  221. 

2.  Where  a  guardian  ad  litem,  of  infant  heirs,  puts  in  an  answer  to  a  bill 
in  chancery,  admitting  the  allegations,  a  court  of  chancery  being  the  gen- 
eral guardian  of  infants,  may,  doubtless,  set  aside  the  answer  of  the  guard- 
ian, and  direct  him  to  put  in  an  answer  requiring  the  plaintiff  to  prove  the 
facts  set  out  in  his  bill.  But  it  will  not  set  up  the  statute  of  frauds  to  defeat 
the  specific  execution  of  a  parol  contract  for  the  purchase  of  land,  where  it 
is  not  relied  on  by  the  heirs  or  their  guardian.    Ibid. 

See  Chancery,  13. 

STATE  BANK  OF  ILLINOIS.    See  Baots,  1. 

STATUTE  OF  FRAUDS.    See  Fraud. 

STEAMBOAT.    See  Common  Carrier. 

SUPERSEDEAS. 

1.  Probable  cause  for  reversing  a  judgment,  is  good  ground  for  granting 
a  supersedeas.    Lowry  et  al.  v.  Bryant,  2. 

See  Replevin,  4. 

SURETY.    See  Principal  and  Surety. 

SURPLUSAGE.    See  Process,  1. 

TAXES  AND  TAXATION. 

A  penalty  imposed  by  an  ordinance  of  an  incorporated  town,  for  selling 
liquor  without  license,  is  not  a  tax ;  nor  is  it  necessary  that  such  corporation 
should  impose  a  fine  upon  the  individual  who  is  guilty  of  a  breach  of  it, 
before  suit  can  be  maintained  for  its  recovery.  The  ordinance  itself  is  suffi- 
cient.   King  et  al.  v.  Jacksonville,  306. 

TENANT  IN  COMMON.    See  Evidence,  5. 

TENDER  AND  REFUSAL.    See  Award,  3. 

TERMS  OF  ART.    See  Contract,  1,  2. 

TIME. 

The  time  fixed  for  the  performance  of  a  contract,  is,  at  law,  deemed  of 
the  essence  of  the  contract ;  and  if  the  seller  is  not  able  and  ready  to  per- 
form his  part  of  the  agreement  on  that  day,  the  purchaser  may  elect  to 
consider  the  contract  at  an  end.    Tyler  v.  Toung  et  al.,  447. 

TITLE.    See  Right  of  Way,  2. 

TORT.    See  Action,  3. 

TOWN.    See  License. 
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TRANSCRIPT  OF  RECORD.    See  Exemplification. 
TRESPASS. 

1.  Where  an  action  of  trespass  is  brought  against  two,  and  the  evidence 
shows  that  only  one  of  the  defendants  is  guilty,  the  proper  course  to  be  pur- 
sued by  the  defendant  against  whom  no  offence  is  proved,  is  to  move  the 
court  to  instruct  the  jury  to  render  a  verdict  in  his  favor,  or  that  the  jury 
can  And  one  guilty  and  acquit  the  other.  It  is  not  error  for  the  court,  in 
such  case,  to  refuse  to  instruct  the  jury  to  find  for  the  defendants  as  in  case 
of  a  nonsuit.  It  is  manifestly  more  discreet  to  leave  the  jury  to  decide  on 
the  nature  of  the  conduct  of  the  defendants,  and  what  participation  each 

ad  in  the  acts  charged  in  the  declaration.    Owens  et  al.  v.  Derby,  28. 

2.  Where  the  plaintiff  had  made  from  timber  growing  on  government 
land,  a  quantity  of  rails,  and  left  them  piled  up  upon  the  laud,  and  the 
defendant  afterwards  purchased  the  land  of  the  government,  and  converted 
the  rails  to  his  own  use :  Held,  that  they  did  not  pass  with  the  land,  and 
that  the  plaintiff  could  maintain  an  action  of  trespass  against  the  defendant, 
and  recover  the  value  of  the  rails  taken.     Wincher  v.  Shrewsbury,  284. 

3.  The  law  is  well  settled,  that  where  property  has  been  taken  tortiously, 
and  without  the  assent  or  knowledge  of  the  plaintiff,  and  the  same  has  not 
been  converted  into  money  or  money's  worth,  and  there  has  been  no  subse- 
quent promise  by  the  defendant  to  pay  for  the  same,  the  plaintiff  cannot 
waive  the  tort,  and  recover  the  value  of  the  property  in  an  action  for  money 
had  and  received.    Morrison  et  al.  v.  Rogers,  318. 

4.  In  order  to  sustain  an  action  for  trespass,  under  the  "  Act  to  define  the 
extent  of  Possession,  in  Cases  of  Settlement  on  Government  Lands,"  it  is  not 
necessary  that  the  premises  should  be  enclosed  by  a  fence ;  nor  is  it  neces- 
sary that  the  plaintiff  should  be  settled  on  the*  same  tract  of  land  upon 
which  the  trespass  was  committed,  or  one  immediately  adjoining  it.  Oleason 
et  al.  v.  Edmunds,  451. 

5.  A  plea  of  justification  for  several  defendants,  in  an  action  of  trespass, 
must  be  sustained  as  to  the  whole  or  none;  under  it  a  part  cannot  be 
acquitted  and  a  part  convicted.     Ibid. 

6.  In  an  action  of  trespass  on  government  lands,  under  the  "Act  to  define 
the  extent  of  Possession,  in  Cases  of  Settlement  on  Government  Lands,"  the 
court  permitted  the  following  questions  to  be  asked  a  witness,  though 
objected  to  by  the  defendants,  to  wit: 

(1.)  What  is  the  custom  of  the  neighborhood  in  relation  to  holding  claims  ? 
^  (2.)  If  two  pieces  of  land  be  claimed,  one  on  the  prairie,  and  one  in  the 
timber,  not  exceeding  320  acres  in  all,  what  is  the  custom  in  your  neighbor- 
hood in  relation  to  it  ? 

(3.)  How  is  land  so  claimed  in  your  neighborhood  counted,  as  one  or  two 
claims  V    Held,  that  there  was  no  error.    Ibid. 

7.  In  the  same  case,  the  court  instructed  the  jury,  that  the  question  of 
settlement  was  one  of  fact  applied  to  the  act,  to  be  ascertained  by  the  neigh- 
borhood of  country  in  which  the  trespass  was  committed;  and  if  the  jury 
believed,  from  the  evidence,  that  the  plaintiff  had  settled  on  the  unsurveyed 
public  lands,  according  to  the  spirit  and  intendment  of  the  act  referred  to, 
and  such  claim  did  not  exceed  320  acres,  and  was  ascertained  by  landmarks 
80  plainly  made  that  the  same  might  be  designated  from  the  other  lands 
contiguous  thereto,  in  the  same  neighborhood  of  country,  that  they  might 
find  for  the  plaintiff,  if  they  also  believed  from  the  evidence,  that  the 
defendant  had  committed  trespasses  on  the  plaintiff's  claim.     Ibid. 

8.  The  court  further  said,  that  if  the  jury  believed  from  the  evidence, 
that  the  plaintiff  was  a  man  without  a  family,  yet,  if  they  believed  he  had 
made  all  the  landmarks  mentioned  in  the  statute,  and  was,  by  the  witnesses 
of  the  neighborhood,  considered  after  such  marks,  a  settler,  that  then  they 
also  might  thus  find,  as  that  was  a  question  of  fact  for  the  jury  to  deter- 
mine, from  the  evidence,  and  not  for  the  court.    Ibid. 

9.  The  court  also  instructed  the  jury,  that  if  they  believed  from  the  evi- 
dence, that  this  claim,  not  exceeding  320  acres,  was  separate,  the  prairie 
disconnected  from  the  timber ;  and  that  if  they  believed  it  was  one  claim, 
from  the  witnesses  from  the  same  neighborhood  of  country  where  the 
claim  was  made,  that  then  they  might  find  that  fact,  if  the  trespasses  were 
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committed  on  one  of  the  pieces,  so  recognized  by  the  neighborhood,  as  the 
plaintiff's  claim.    Ibid. 

10.  The  court  also  instructed  the  jury,  that  if  they  should  believe  from 
the  evidence,  that  one  of  the  defendants  had,  prior  to  the  settlement  on  the 
claim  spoken  of,  erected  a  brush  fence,  and  he,  at  the  time  of  the  supposed 
trespasses,  resided  not  on  this,  but  on  his  own  land,  bought  of  government ; 
and  this  fence  was  broken  down,  or  in  part  taken  away,  so  as  not  to  make 
it  an  enclosure  as  contemplated  by  law,  that  his  former  act  of  making  the 
fence,  was  no  justification  to  the  trespass,  unless  he  resided  on  the  land,  or 
claimed  it  accordmg  to  the  meaning  of  the  statute  in  question :  Held,  that 
the  instructions  were  not  erroneous.    Ibid. 

11.  In  an  action  against  the  defendant  for  cutting  trees,  under  the  "  Act 
to  prevent  trespassing  by  cutting  Timher,'"  it  is  necessary  to  show  that  the 
act  has  been  wilfully  violated,  by  proof  that  the  defendant,  in  his  own  per- 
son, cut  the  trees,  or  induced  another  person  to  do  so,  by  his  command  or 
authority.  It  is  not  sufficient  to  show  that  the  trees  were  cut  by  persons 
employed  by  the  defendant  to  cut  timber  on  his.  own  land,  and  appropriated 
by  them  to  the  use  of  the  defendant.    Gushing  v.  Dill,  461. 

12.  Semble,  That  the  remedy  given  by  statute,  for  the  cutting  of  trees,  is 
in  addition  to  the  remedy  by  common  law,  and  a  recovery  under  the  statute 
would  not  bar  an  action  of  trespass.    Ibid. 

USE  AND  OCCUPATION. 

1.  In  an  action  for  use  and  occupation  of  a  ferry  and  ferry  landing,  the 
plaintiff  proved  that  the  defendant  had  a  conversation  with  the  plaintiff's 
agent,  in  which  the  plaintiff's  agent  wished  the  defendant  to  agree  to  pay  a 
specific  rent,  to  which  the  defendant  made  no  other  objection  than  to  the 
amount  of  rent  required,  and  offered  a  smaller  sum,  which  was  not  agreed 
to ;  and  that  the  defendant  continued  to  use  and  occupj'  the  premises :  Held, 
that  the  evidence  was  insulflcient  to  establish  the  relation  of  landlord  and 
tenant,  or  to  support  the  action.     Ballentine  v.  McDowell,  30 

USURY. 

It  is  a  well  settled  principle,  that  the  bona  fide  purchase  of  a  note,  in  a 
fair  course  of  trade,  at  a  greater  discount  than  the  rate  of  interest  allowed 
by  law,  is  not  usurious,  where  the  original  consideration  was  not  tainted 
with  usury.     Raplee  v.  Morgan,  563. 

VARIANCE 

1.  Where  a  declaration  alleged  that  J.  H.  &  Co.,  together  with  B.  C.  Jr., 
endorsed  the  note  to  the  plaintiffs,  and  the  note,  when  produced  in  evidence, 
showed  the  blank  endorsements  of  J.  H.  &  Co.,  and  B.  C.  Jr.:  Held,  that 
there  was  no  variance.     OillJiam  v.   State  Bank  of  Illinois,  247. 

2.  An  indictment  for  having  in  possession  a  forged  bank  bill,  with  intent 
to  utter  and  pass  the  same,  set  out  the  bill  in  Time  verba,  but,  in  copying  the 
bill,  the  letter  "  C  "  was  omitted.  The  bill  introduced  in  evidence  was  let- 
tered "  C,"  in  the  usual  place  for  marking  bank  bills  with  letters:  Held, 
that  there  was  no  variance.  Held,  also,  that  a  note  payable  to  "  B  Aymar, 
or  bearer,"  was  properly  admitted  in  evidence,  where  the  description  in  hoec 
verba  was  "  B.  Aymar,  bearer."     Quigley  v.  The  People,  302. 

See  Evidence,  7,  8,  9;  Execution,  2. 
VENDOR  AND  PURCHASER. 

The  time  fixed  for  the  performance  of  a  contract  is,  at  law,  deemed  of 
the  essence  of  the  contract ;  and  if  the  seller  is  not  able  and  ready  to  per- 
form his  part  of  the  agreement  on  that  day,  the  purchaser  may  elect  to  con- 
sider the  contract  at  an  end.    Tyler  v.  Young  et  al.,  447. 

See  Deed;  Pleading— Pieas,  1,  2,  4,  5;  Promissory  Notes,  1,  2,  8, 
23,  23,  24;  Sale  op  Property;  School  Lands;  Trespass,  2;  War- 
ranty. 
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VERDICT.    See  Jukt,  3,  3. 
WARRANT.    See  Process,  1. 
WARRANTY. 

1.  In  an  action  by  G.  against  T.  to  recover  for  a  breach  of  an  alleged 
'varranty  of  the  quality  of  a  lot  of  tobacco  sold  by  T.  to  G.,  the  plaintiff 
introduced  in  evidence  the  following  bill  of  sale,  to  wit  : 

"■New  Haven,  February,  1S36. 
"  Mr.  E.  H.  Gatewood  bought  of  H.  &  I.  Towell,  2,951  lbs.  good  first  and 
second  rate  tobacco,  at  $4.50,  $133.79J^.    Received  payment  by  the  hands 
of  I.  Kirkham.  Henry  Towell, 

"  Isaac  Towell." 
He  then  proved  by  parol  testimony,  that  the  tobacco  was  not  good  first  and 
second  rate  tobacco,  and  there  rested  his  case.  The  defendants  then  offered 
to  prove  by  a  witness,  who  was  present  at  the  sale,  the  terms  of  the  contract : 
Held,  that  the  proof  was  admissible,  and  that  the  bill  of  sale  could  only  be 
regarded  as  a  bill  of  particulars,  and  not  as  a  warranty  of  the  quality  of  the 
tobacco.    Towell  et  al.  v.  Oatewood,  25. 

3.  It  is  essential  to  the  validity  of  a  warranty,  that  it  should  be  made  at 
the  time  of  sale ;  or  if  made  afterwards,  that  it  be  upon  a  new  considera- 
tion.   Ibid. 

3.  No  particular  words  or  form  of  expression  is  necessary  to  create  a 
warranty,  but  there  is  a  distinction  as  to  the  legal  effect  of  expressions  when 
used  in  reference  to  a  matter  of  fact,  and  when  used  to  express  an  impres- 
sion or  opinion.  Where  the  representation  is  positive  and  relates  to  a  mat- 
ter of  fact ,  it  constitutes  a  warranty,  as  that  a  ship  is  an  American  or  a 
French  ship,  or  that  the  crew  consists  of  so  many  hands.  But  where  the 
representation  relates  to  that  which  is  a  matter  of  opinion  or  fancy,  as,  for 
example,  the  value  of  a  horse  or  painting,  the  representation  is  to  be  regarded 
as  an  expression  of  opinion,  rather  than  such  a  verification  of  a  fact  as  will 
amount  to  a  warranty,  unless  that  idea  is  excluded  by  an  express  warranty, 
or  such  other  declaration  as  leaves  no  doubt  of  the  intention  to  make  a  war- 
ranty.   Ibid. 

WILLS  AND  TESTAMENTS. 

1.  Under  the  statute,  on  appeal  from  the  decision  of  a  probate  court  in 
relation  to  the  probate  of  a  will,  it  is  proper  for  the  circuit  court  to  direct 
the  trial  to  be  had  before  a  jury;  and  on  such  trial  it  is  not  competent  for 
either  party  to  introduce  any  testimony  in  relation  to  the  sanity  of  the  testator, 
except  that  of  the  subscribing  witnesses,  who  may  be  sworn  and  testify 
before  the  jury;  and  unless  two  of  said  witnesses  concur  in  the  belief  that 
the  testator  was  of  sound  mind  at  the  time  of  executing  the  will,  it  cannot 
be  admitted  to  probate.  The  belief  of  the  witnesses  may  be  formed  not 
only  upon  what  transpired  at  the  time  of  executing  the  will,  but  also  upon 
events  which  happened  before,  and  the  jury  need  not  enquire  into  the 
foundation  of  the  witnesses'  belief,  nor  the  circumstances  under  which,  nor 
the  time  when,  such  belief  was  formed.  The  trial  in  the  circuit  court 
should  be  de  novo;  and  as  to  all  questions  except  the  sanity  of  the  testator, 
the  parties  are  not  restricted  to  the  testimony  of  the  subscribing  witnesses, 
or  the  evidence  adduced  before  the  court  of  probate.    Walker  v.  Walker,  294. 

3.  The  provision  in  the  statute  of  wills,  "  that  claims  for  debts  may  be 
tried  by  a  jury,  as  in  other  cases,"  is  not  a  prohibition  of  the  right  to  a  trial 
by  jury  in  any  other  cases  arising  under  the  act.    Ibid. 

WITNESS.    See  Evidence. 

WRIT  OF  ERROR.    See  Appeal. 

WRIT  OP  RESTITUTION. 

The  awarding  of  a  writ  of  restitution  upon  the  dismissal  of  an  appeal,  In 
a  case  of  forcible  detainer,  is  not  error.    Harlan  v.  Scott,  66. 

[End  of  Yol.  II.  Scam.] 
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